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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

EVA M. GREEN Individually and on behatif
all other similarly situated

Plaintiff,
No. 1:13ev-00418SEB-MJD
VS.

MONARCH RECOVERY MANAGEMENT,
INC. a Pennsylvania corporation,

DHC CONSULTING SERVICES, LLC a
Maryland limited liability company,
INTERIM CAPITAL GROUP, INC. an
Indiana Corporation (Added per Amended
Complaint of 5/23/13.),

Defendants.

N N N N N N N N N N N N N N N N

ORDER ON DEFENDANT’S MOTION FOR LEAVE TO FILE ADDITIONAL
AFFIRMATIVE DEFENSES

This matter comes before the Court on Defendant’s Motion for Leave to Fileokddi
Affirmative Defenses. [Dkt. 107.] For the following reasons, the COENIES Defendant’s
motion.

l. Background

Eva M. Geen (“Plaintiff”) filed suitagainst Monarch RecoveManagement
(“Defendant”) onMarch 13, 2013, alleging Defendant violated the Fair Debt Collection Practices
Act (“FDCPA”) by sending a debt collection letter to Plaintiff despite knowledge that Plaintiff
had legal representatioDit. 1 at 4-5seel5 U.S.C. § 1692c(a)(2)Hlaintiff filed its Amended
Complaint on May 23, 2013, adding claims for violations of 15 U.S.C. 8§ 1692g(a)(2) (failure to

identify the name of the current creditor) arilU.S.C 8 1692e (making a false statem@f the
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name of the creditor). [Dkt. 22 at 4-5.] On July 25, 2013, with the parties’ agreement, [Dkt.
38],the Court approved a Case Management Plan (“CMP”) setting an August 13, 2013 deadline
for filing motions for leave to amend the pleadings. [Dkt. 39 at 6.]

Defendant moved to dismiss the suit for lack of subject matter jetitsali but the Court
denied the motion on September 16, 2013. [Dkt. 51 at 1.] The Court then extendeadinse
to answer Plaintiff's @mplaint until October 4, 2013. [Dkt. 5&8fendant filed its Aswer on
October 3, 2013 anpgresented thirteen affirmative defensas|uding “7. Plaintiff has not
suffered any actual damagefDJkt. 57 at 20-21.

The Court's CMP set a liabilitgiscovery deadline of February 7, 2014jspdsitive
motion deadline of March 7, 2014; and an expert and damages discovery deadline of July 14,
2014. [Dkt. 39 at 8.] The Court has extenéadh of these deadlines: the parties were to
complete liability discovery by September 19, 2014; file digp@smotions byOctoberl0,
2014; and complete all discovery by December 9, 2014. [Dkt. 110 at 1.] The parties reported that
all liability discovery would be completgatior to the September 19, 2014 deadline. [Dkt. 113.]

Defendant deposed Plaintdh January 17, 2014S¢eDkt. 114 at 6.] Defendant later
served requests for admission asking Plaintiff to adnér alia, that she had no evidence
supporting her contention that Defendant’s letters and phone calls caused her fatsyifte
irritability, ulcers, and missed work times¢e idat 6-9.] Plaintiff responded with denials on
July 31, 2014.1g. at 9.] To support the denials, she relied on 1) her January deposition
testimony and 2) “digital audio files produced by Monarch” that containeddiegs of
telephone calls between Plaintiff and Defendant’s employ8es.ifat 6:9.]

Two weeks later, on August 15, 20Dkfendant filedle current motion to amend its

Answer to ad four affirmative defenses. [Dkt. 107. at 1-4.] In thetion, Defendant stated it



had “located and produced certain audio recordings between an employee dauhtifiesP
husband, and another employee and Plaintiffl.” 4t 2.] Based on the information in these
recadings, and based on Plaintiff's reliance on this information in her debiatlendant seeks
to amend its Aswer to add defenses fourteen through seventeen as follows:

FOURTEENTH AFFIRMATIVE DEFENSE
Plaintiff has not suffered any actual damages, and therpfaintiff lacks
standing orcapacityto bring or maintain this action.

FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiff and the putative class members lack standingbacdpacity to either
bring or maintain this action, or to obtain the relief sought because, inter alia, (1)
plaintiffs, and any putative class members, do not fall within the definition of a
“debtor” under the Fair Debt Collections Practices Act; (2) the putative clas
members did not incur obligations for personal, family, or household purposes,
and therefore did not inca “debt” under the Fair Debt Collections Practices Act;
and (3) plaintiffs and any putative class members have not been harmed or
suffered “injury in fact” by the alleged conduct at issue regardless oheamet
plaintiffs seeks only statutory damagkesjan v.Defenders of Wildlife504 U.S.

555, 560 (1992).

SIXTEENTH AFFIRMATIVE DEFENSE
Upon information and belief, Plaintiff's husband died Defendant to contact
her, Plaintiff subsequently contacted Monarch directly, and therefore Rlaintif
consented to caact with Defendant with respect to the balances owed.
SEVENTEENTH AFFIRMATIVE DEFENSE
Upon information and belief, Plaintiff’'s husband diexd Defendant to contact
her, Plaintiff subsequently contacted Monarch directly, and, to the extent that
Plaintiff claims she was injured or suffered damage thereby, Plaintiff's claims are
barred by the doctrine of unclean hands.
[Id. at 78.]
Il. Legal Standard
Defendant must satisfy two separate standards to successfully amenaniés. &irst,
because the CMP’s deadline for amending pleadings has passed, Defendaatisfy&esleral

Rule of Procedure 16(b)(4), governing amendments to the Court’s scheduling ordems, Sec

Defendanimust satisfy Rule 15(a), governing amendments to pleadings.



Rule 16 provides that a “schedule may be modified only for good cause and with the
judge’s consent.Fed.R.Civ.P. 1@)(4). This standard'primarily considers the diligence of the
party seeking amendmenitustmark Ins. Co. v. Gen. & Cologne Life Re of A4 F.3d 542,
553 (7th Cir. 200k The movant must show that the deadline to amend could not have been met
despite its diligencél'schantz v. McCanri60 F.R.D. 568, 571 (N.D. Ind. 1995).

Rule 15 directs courts tdréely give leavdgto amendjwhen justice so requirés.
Fed.R.Civ.P. 15(a)(2). District courts have discretion to grant leave, but stiowd
amendments unless there is undue delay, bad faith, dilatory motive, undue prejudice to the
opposing partyor futility of amendmentDubicz v. Commonwealth Edison C877 F.3d 787,
792 (7th Cir. 2004).

Delay alone isnsufficient to deny a motion for leave to amehitl.Rather, “[d]elay must
be coupled with some other reason,” such as “prejudice to the non-moving jpary,”
prejudice to the judicial system as aok Tamari v. Bache & Co. (Lebanon) S.A.838 F.2d
904, 909 (7th Cir. 1988). The movant, howevegedrs the trden to show some valid reason”
for any neglect or delay in seeking to amend its plea@agk of Am. NA v. Home Lumber Co.
LLC, No. 2:10 CV 170, 2011 WL 5040723, at *2 (N.D. Ind. Oct. 24, 2011).

An amended pleading is futile under Rule 15%f(a)would not survive a motion to
dismiss under Rule 12(b)(@Y. at *3; see alsdsen. Elec. Capital Corp. v. Lease Resolution

Corp, 128 F.3d 1074 (7th Cir.1997)As with all pleadings, an affirmative defense must present

1 Many Seventh Circuit decisions state that an amendment is futile if it wougdindve a motion for
summary judgmentee, e.g., King ex rel. King v. E. St. Louis Sch. Dist. 489 F.3d 812, 819 (7th
Cir.2007). In these decisions, however, the case had already progressed tarthgygudgment stage.
Thus, it “would have been incongruous for the court to have defined futiligyrimstother than the
capacity of the amendment to survive summary judgmeéntthie v. Matria Healthcare, Inc254 F.R.D.
90, 95 (N.D. Ill. 2008). In this case, in contrast, the parties hawehotoved for summary judgment,
and whether the amendment would survive a motion to dismiss is the proplerdiSee Bank of Am.
2011 WL 5040723at *3.



more than “bare bone®nclusory allegationsHeller Fin., Inc. v. Midwhey Powder C&83
F.2d 1286, 1295 (7th Cir. 1989). Thasgourt may deny an amendment thiggsents such
allegations or that is otherwise “insufficient on its fAd&ank of Am.2011 WL 5040723, at *3.
II. Discussion

Defendant argues should be allowed to amend itsigwer becausi has uncovered
“new information” supporting additional defenses. [Dkt. 107 at 2.] It relies on Plaintififys31,
2014 response to Defendant’s request for admissionslainasthat it only recently became
aware of the information in the audio files referenced in those respadaseBefendant also
notes that fact diseery remains open and claims (without elaboration) that no prejudice would
result if the Court grants its motiond[ at 3.]

Plaintiff responds that none of the information on which Defendant basestitmis
“new” informationand notes that Defendant had possession of the audiatfilssie even
before this litigation began. [Dkt. 112 at 4.] Plaintiff also contendswvdtheuffer prejudice if
Defendantidds the new defenses because “all parties have already been depo$ddiraiff
will “not have an adequate opportunity to take discovery” on the additional defddsas6[]
In reply, Defendant reiterates that it only recently learned ahfbemation in the files and
emphasizes that it seeks to conform the pleadings to the evidence it has uncovered. [Dkt. 114 at
4.]

A. Rule 16(b) Analysis

The Court’s deadline for amending the pleadings was August 13, 2013, and the
Courtalreadygranted Defendant an extension until October 4, 2013 to file an answer.

[Dkt. 39, 58.] Those deadlines are long past, and Defendant must show “good cause” for



altering the Court's CMHAzed.R.Civ.P. 16(b)(4)T'he Defendant has failed to make this
showing, and its motion may be denied in its entirety for that reason alone.

First, the audio files that contain the allegedly “new” information on which
Defendant bases its motion are not “newall. Defendant itself acknowtiges thathe
audio files contain conversations between Plaintiff and Defendant’s own engloyee
[Dkt. 107 as 2]indicating Deéndant had reason to know of the informatbthe time
the files were madeilso, & Plaintiff notes—and aDefendant tacitly concedes
Defendantitself created the audio files ahdd the files in its possession before Plaintiff
even filed this lawsuit[Dkt. 112 at 4.] The suggestion that Defendant did not review its
own recordings of its employees’ communications with Plaintiff a case relating
directly to those communicationssaggests dilatory case preparation very far from the
“diligence,” Trustmark 424 F.3d at 553, that is required to prevail on the instant motion.

Second, the July 31, 2014 discovery responses that purportedly unveiled the new
information did not refer only to the audio files; ratreach of Plaintiff's denialalso
directed Defadant to Plaintiff's deposition testimony from January 17, 2014. [Dkt. 114
at 69.] Thus, to the extent Defendant’s new defenses are based on information cited in
the discovery responses, that information was available to Defendant atelod thre
January 17, 2014 deposition. Defendant could have moved to amend the pleadings at that
time; instead, Defendant waitedvenmonths. Again, this does not suggest the sort of
“diligence” required to establish good cause for altering the Court’s CMP.

Finally, Monarch argues in reply that its “proposed additional affirmative
defenses all rest upon the fact that Plaintiff suffered no calculable or potkét actual

damages.” [Dkt. 114 at 20efendant, however, already plegad affirmative defense that



plaintiff suffered nactual damages in itst&wer, filed on October 3, 2013. [Dkt. 57 at
20-21.] Defendant thus has no basis for alleging that its affirmative defeaseamew
information. Itsown pleadingsevealthatnearlyone year agat had the informatio
upon which “all” its “proposed additional affirmative” defenses rest, and it treref
could have asserted these defenses before the (already extatHithe to answer
Plaintiff's Complaint had passeBecause Defendagbuld have met the original
dedlines, it has not established “good cause” for altering the GEE,schantz160
F.R.D. at 571, anBefendant’anotion to amend its Aswer iSDENIED.

B. Rule 15(a) Analysis

Even if Defendant had established good cause for altering the B&fM¢hdant
would needto meet the requirements of Rule 15(a). As previously natedyrt may
deny an amendment under Rule 15(a) based on “undue delay” and “prejudice to the
opposing party.Dubicz 377 F.3d at 792Defendant arguethat courts have “roundly
recognized that a defendant” may add defenses based onrffloemvation.” [Dkt. 107 at
2.] Courts, howevehave also recognized that such “new information” dassnclude
thatwhich could have “reasonably been discovered anyee” Howard-Ahmad v.
Chicago Sch. Reform Bd. of Trusteds. 99 C 4687, 2001 WL 197852, at(12.D. Ill.
Feb. 27, 2001)dfting Figgie Int’l Inc. v. Miller, 966 F.2d 1178, 1180 (7th Cir.1992)).
Because thaudio files in questiom this casavere in Defendant’ possessioprior to
the filing of this lawsuit Defendantould and should have discovered the information
thereinearlier, and thus has not presented a “valid reagamk of Am.2011 WL

5040723, at *2, for its delay.



Further, although delay alone is insufficient to deny an amenddebigz 377
F.3d at 793Plaintiff in this case argues that allowing the amendments would “prejudice”
her by foreclosing an “adequate opportunity to take discovery.” [Dkt. 112 at 6.]
Deferdant acknowledged this argument in its reply brief, [Dkt. 114 at 2], but did not
dispute Plaintiff's claimsThe instant motion was filed thidfyve days prior to the close
of liability discovery and only two days prior to the deadline to serve anyewritt
discovery relating to liability issues. [Dkt. 39 at 7 n.1; Dkt. 110 aflk¢, as noted
above, the Court has already extended the deadlines in this case, and furtheodelay w
burden the public interest in swiftly resolving disputese Tamari838 F.2d at 909. The
Court thus finds a sufficient combination of prejudice and undue delay to justify denying
the amendments.

Finally, certain of Defendant’proposed affirmative defenses would be futile, and
may be denied under Rule 15(a) for that reaSeeDubicz 377 F.3d at 792.

Defendant’s Fourteenth Affirmative Defense is tHlgintiff has not suffered any actual
damages, and therefore plaintiff lacks standing or capaciiyrtg or maintain this action.”
[Dkt. 107 at 7.] This defense is almost identical to Defendant’s previously pleadentiSe
Affirmative Defense: 7. Plaintiff has not suffered any actual damages.” [Dkt. 57 at 20F21.]
the extent that it adds a claim that Plaintiff lacks standivegproposed defensgefutile because
“standing is not an affiretive defense under federal lamative Am. Arts, Inc. v. The Waldron
Corp., 253 F. Supp. 2d 1041, 1045 (N.D. Ill. 200B)Defendant wishes to challenge Plaintiff’s
standing, it may do so through a motion isnaiss.ld. As Defendant describes in its reply brief,
however it has already done skt .114 at 2-3]. And in fact, the Cduras already denied this

motion, [Dkt. 51], underscoring the futility of attempting to reassertdieéehse at this stage.



Defendant’s Fifteenth Affirmative Defense alleges that Plaintiff did notiacu
“debt” within the meaning of the REPA and (again) that Plaintifacks standing, this
time because®laintiff did not suffer an “injury in fact.” [Dkt. 107 at 7The allegabn
that Plaintiffdid not incur a debt, however, is the sort of “bare bones conclusory
allegation[]” that is insufficient to present an affirmative defehiadler, 883 F.2d at
1295.Also, as described above, Defendant should raise the claim that Plaoks
standing not as an affirmative defense, but as a motion to dismiss.

Because the above defenses are futile, motion for leave to add thesedefanbe
denied for this reasan addition to Plaintiff's failure to otherwise meet the requirements of Rule
16(b) and Rule 15(a).

V. Conclusion
For the reasons stated above, the CO&MNIES Defendant’s Motion for LeavetFile

Additional Affirmative DefensefDkt. 107.]

Date: 1001/2014

Mark/J. Dinshére
United Stat: agistrate Judge

Southern District of Indiana
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