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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
JAMIE SHELLEY and RHIANNON
SHELLEY, individually and on behalf of
all others similarly situated,
Plaintiffs,
VS. 1:13-cv-506-RLY-DKL

OCWEN LOAN SERVICING, LLC,
Defendant.

)
)
)
)
)
)
)
)
)
ENTRY ON DEFENDANT'S MOTION TO DISMISS
Plaintiffs, Jamie Shelley and Rhiannore8éy, filed this proposed class action
under the Fair Debt Collection PraetscAct (“FDCPA”"),15 U.S.C. § 1692t seq,
alleging that Defendant, Ocwéan Servicing, LLC, serthem a form letter which
violated various provisions dfie FDCPA. Ocwen moves thismiss all claims pursuant
to Federal Rule of Civil Procedure 12(b)(&jor the reasons set forth below, the court
GRANTS the motion.
l. Background
In 2011, Plaintiffs faced financial haldip and were forcet surrender their
home to their mortgage lender, CitiMortgag€ompl. I 7). OrDctober 14, 2011,
Plaintiffs filed a Chapter 13 bankruptcy petitiond.). In Schedule D of this petition,
Plaintiffs listed a debt allegedly owed®MAC Mortgage for the second mortgage on
their former home. I¢.). On October 19, 2011, GMAC fdean appearance in Plaintiffs’

bankruptcy proceedingld, at { 8). Additionally, the bankruptcy court sent GMAC

notice of the bankruptcy via U.S. Mailld( at 1 9).
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During Plaintiffs’ bankruptcy, Ocweobtained from GMAC the right to
collect upon Plaintiffs’ loan. Id. at  10). Ocwen neither filed an appearance in
Plaintiffs’ bankruptcy case nor receivady notices from the bankruptcy court
regarding Plaintiffs’ case.

On February 7, 2013, Ocwen sent Piiim a letter (“Letter”) which, among other
things, alerted them that tervicing of their loan woullle transferred to Ocwen.
(Compl., Ex. F). In particular, the Letter stated:

The servicing of your mortgage loanaths, the right to collect payments

from you, is transferring from yowurrent servicer, GMAC Mortgage

(“GMACM”) to your new service, Ocwen Loan Servicing, LLC

(“Ocwen”) effective February 16, 2013.

The Letter further explained whendahow this trantion would occur:

GMACM will stop accepting payments éiebruary 15, 2013. Ocwen will

begin to accept payments Babruary 16, 2013. &d all payments due on

or after that date to Ocwen. Ameorary coupon is provided below for

your convenience. Any account rugs prepared prior to February 16,

2013 will reflect GMACM,; all noticeprepared on or after February 16,

2013 will reflect Ocwen.

In addition, the Letter provided contactamrmation for reaching and paying Ocwen,
while also listing the Transfer Date, PrindiBalance, Loan Ratend the due date for

the next payment. Specifically, the Lettecluded the heading “Next Payment Due” in a
column next to theddy of the Letter and the title “Dugate” in the temporary payment
coupon; for these categories, each listegust 28, 2011 — a date almost seventeen
months prior to the Letter. The amount duayever, was not included in the body of
the Letter or anywhere else. In fact, the oulunext to the body dhe Letter referenced

“Payment Amount” but stated “Please metie your mortgage account statement.”

2



Similarly, below “Mortgage Rament” in the payment coupon, it read “See above.” The
text of the Letter neither demanded Plaintiffake a payment nor referenced Plaintiffs
being delinquent in their payments.

The second page of the Letter listed various notices and disclosures. First, it noted
consumer rights the borrower is entitled twlar the Real Estate Settlement Procedures
Act (“RESPA”). Additionally, the Leer provided the following notices:

Notice Regarding Debt Collection:This is an attempt to collect a
debt and any information obtainedll be used for that purpose,
provided if you have an active tdauptcy case or have received a
discharge, the following Notice Regarding Bankruptcy applies.
Notice Regarding Bankruptcy: If you are a debtor in an active
bankruptcy case, this letter is raot attempt to collect either a pre-
petition, post-petition, or dischagd debt, and no action will be
taken in willful violation of the Autmatic Stay that may be in effect
in your bankruptcy case. . ..

On March 26, 2013, Platiiffs filed this class aton complaint alleging the
following violations of the FIZPA: (1) failing to send a follow-up debt validation notice
within five days of the Letter, as requirby 15 U.S.C. § 1&(a); (2) communicating
with Plaintiffs after allegedlypeing alerted that they refusedpay the debt, in violation
of 15 U.S.C. 8§ 1692c(c); (3) communicatigh consumers who were represented by
counsel, in violation of 15 3.C. § 1692c(a)(2); and (4) atipting to collect a debt no
longer due, in violation of 15 U.S.@692e. (Compl. 11 14-30) (counts I-1V,

respectively). Ocwen now moves to dismiss all claims.



Il. Standard

Federal Rule of Civil Procedure 12(b){&rmits the district court to dismiss a
complaint for failure to state claim for which relief can bgranted. The purpose of the
motion is to test the legal #iciency of the comfaint, not to resolve the case on the
merits. Gibson v. City of Chicag®10 F.2d 1510, 152017 Cir. 1990) (citation
omitted). In deciding this ntion, the court must “constrube complaint in the light
most favorable to the plaintiff, acceptingtase all well-pleaded facts alleged, and
drawing all possible inferences in her favof.amayo v. Blagojeviclh26 F.3d 1074,
1081 (7th Cir. 2008) (citationmmitted). To survive a main to dismiss, a complaint
“must contain sufficient factual matter, acceptetras, to ‘state a aim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 67 (2009) (quotindell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)). “A chaihas facial plasibility when the
pleaded factual content allows the courtitaw the reasonable inference that the
defendant is liable for the misconduct allegeltl’ Determining whether a complaint
states a plausible claim is context-specitggjuiring the reviewing court to draw on its
judicial experience and common senge.at 679.

A complaint need onlprovide “a short and plainagement of the claim” showing
that the plaintiff is entitled to relief and bafficient to provide the defendant with fair
notice of the claim and its basi$amayo 526 F.3d at 1081. Although “detailed factual
allegations” are not required, the plaintiff mafiege facts that ree the possibility of
relief above the “speculative levelTwombly,550 U.S. at 555%ee also Swanson v.
Citibank, N.A.614 F.3d 400, 404 (7th Cir. 2010]JR]laintiff must give enough details
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about the subject-matter of the case to presatdry that holds together.”). As a result,
“[tlhreadbare recitals of thelements of a cause of acti@upported by mere conclusory
statements, do not sufficelgbal, 556 U.S. at 678.
[ll.  Discussion
A. The FDCPA

The purpose of FDCPA isdteliminate abusive debt lbection practices by debt
collectors, to insure that those debliectors who refrain from using abusive debt
collection practices are not competitively digantaged, and to prate consistent State
action to protect consumers against debiecbon abuses.” 15 U.S.C. 81692. Among
other things, the FDCPA requiraswritten validation of debtg]. 8 1692g; restricts
when a collector may communicate with a consumdeg 1692c; and bans the use of
false, misleading, unfair, or uncoimseable means of collecting a deiot, 88 1692e,
1692f.

1. “In Connection with the Collection of Any Debt”

For most restrictions under the FDCP Aagaply (including those in counts |, IlI,
and IV), two threshold criteria mstibe met. First, the defdant must qualify as a “debt
collector.” Id. 8 1692a(6). Here, the parties do not dispute that Ocwen is a “debt
collector” under the statute. Second, thenownication by the debt collector that forms
the basis of the suit must have been madedmmection with the collection of any debt.”
Id. 88 1692c(a)-(b), 1692e, 1692g. If commuations are not “in connection with the
collection of any debt,” thethe FDCPA does not applysee Bailey v. Security Nat.
Servicing Corp 154 F.3d 384, 38&th Cir. 1989).
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The FDCPA does not define the phraseconnection with collection of any
debt.” Whether a communication from a detllector was made “in connection with the
collection of any debt” is a “q@éion of objective fact, to be proven like any other fact.”
Ruth v. Triumph Partnership§77 F.3d 790, 798 (7th CR009). Because this area of
law is highly fact-specific, the court will prae a brief synopsis of the key cases in this
area before addressing the merits of the motion.

In Gburek v. Litton Loan Servicing LPa case principally relied on by Plaintiffs —
the Seventh Circuit examined three sepatatemunications concerning a borrower who
had defaulted on her mortgage loan. €13d 380 (7th Cir. 2010). Two of these
communications involved letters to the borrodvem (1) the loan serger and (2) a firm
representing the loan servicdd. at 383. Although the communications did not contain
any specific demands for payment, the Court hiedd this was just one of several factors
that “come([s] into play ithe commonsense inquiry of whether a communication from a
debt collector is made in connectiaith the collection of any debt.Id. at 385. The
Court held that the letter tveeen the loan serser and borrower fell within the scope of
the FDCPA because it offeréal discuss “foreclosurdtarnatives” and asked for
financial information to initiate the proceslsl. at 386. To that eh the Court found this
opened up communications as to the defattad, and thus, it waan offer to discuss
repayment options, qualifying it as atiempt to collect a debtd. Similarly, the Court
held that the letter between the debt collestagent and the bmwer was within the
scope of the statute because the purposesdétter was to induce the debtor to settle a

debt. Id.



In Ruth the Seventh Circuit examined a priyamtice which a debt collector sent
to a debtor along with a collection letter. 37.3d 790. Though #hparties agreed that
the collection letter fell within the ambit ¢ie FDCPA, the debt collector argued the
privacy notice should beutside the scopdd. at 798-99. The Court rejected this
argument on two grounds: (1) the privacyio® was in the same envelope as the
collection letter, which constituted an attertgocollect a dety) and (2) the only
relationship between the parties arose odhefdefaulted debt, so the materials would
not have been sent unless defendantsbiegn attempting to collect a dehd.

In Bailey, a loan servicer sent the borrowdetter listing the next four payments
due per the debtor’s forbeararagreement. 154 F.3d at 386he letter also expressed a
desire to “work with” the debtor in makingyaents, but warned théilure to send full
payment may render the forbearance agreement null and void and thus requiring
immediate payment in fullld. The Seventh Circuit hettlis did not qualify as a
communication in connection with a debthase it “does not ‘demand’ any payment
whatsoever, but merely inforntise Baileys about ‘the current status’ of their account.”
Id. at 388-89. Moreover, the Court noted that all the due dates were prospective and
nothing under the forbearem agreement was overdue. at 389.

Lastly, Defendants heavily rely dthompson v. BAC Home Loans Servicing,,L.P
No. 2:09-cv-311, 2010VL 1286747 (N.D. Ind2010). This case imost analogous to
the communication at issue here. Theréenlgant acquired platiff's home mortgage
loan from the previous servicer and sentrilffia notice of this transfer (“Notice”)ld.
at *3. This six-page Notice informed pléfhthat the servicingf the loan was being

7



transferred to defendant and that the taquired notice of this transfeld. The Notice
also provided the paymentnétance address of the defendant, payment instructions, a
payment coupon with the amount due, arfdrmation about optional insuranckl. On

the bottom of the first page, the Noticatstl “this communication is from a debt
collector attempting to collect a debt,” butdiastated that the pouose of the Notice was

to advise of the servicing transind was an “informational statememty.” Id.

(emphasis in original). The court noted dhatice did not mention default, delinquency,
or foreclosure and thus concluded thers Web indication that the Defendants [were]
undertaking collection efforts for missinglate payments. Rather, they [were]
providing information about thnew servicer, including its ypaent remittance address,
so that the consumer [could] avoid misspayments or making late payments — which
might necessitate the sending of a real dud.”at *4. Put another way, the court stated
the materials “would demonstrate to the objee recipient that the Defendant was not
taking any position regamly the different scenarios that could apply to the status of the
Plaintiff's loan.” Id.

Within this framework, theourt now looks at the Letter at issue here. The
Seventh Circuit has set forth factors to édesin making this “commonsense inquiry”:
(1) the absence of a demand ayment; (2) the nature of the parties’ relationship; and
(3) the purpose and context of thersaunications, viewed objectively\Gburek 614

F.3d at 385.



a. Demand for Payment

Plaintiffs and Ocwen dispetwhether a demand for payment has been made here.
Plaintiffs argue that becauiee due date occurred almostaeteen months prior to the
date of the Letter, this implied that a paymeas due immediately. Moreover, Plaintiffs
point to the notice on the second page whiakest “This is an atiept to collect a debt
and any information obtainedbe used for that purpose Ocwen, on the other hand,
argues that the lack of either an amount dug @e@mand within the text of the letter for
any payment due favors a finditlftgat no demand existed.

As an initial matter, the Notice Regardibgbt Collection on the second page of
the Letter is not controlling. First, asdiaimer identifying a communication as an
attempt to collect a debt “does not autonalyctrigger the protections of the FDCPA,
just as the absence ofcsulanguage does not have dispositive significanGburek
614 F.3d at 386 n.3 (citingewis v. ACB Bus. Servs., Int35 F.3d 389, 400 (6th Cir.
1998));see alsarhompson2010 WL 1286747, at *5 (iding the inclusion of a FDCPA
debt collection disclaimer in the letter “didt alter the nature of the communication or
the information providd in the letter”)Gillespie v. Chase Home Fin., LL.8o0. 3:09-cv-
191-TS, 2009 WL 4061428, at t6l.D. Ind. Nov. 20, 2009) (same). Second, the Notice
Regarding Bankruptcy amends this very laage, stating, “If you are a debtor in an
active bankruptcy case, this letter is noastempt to collect either a pre-petition, post-
petition, or discharged debt.” Thus, at b#stse two notices cancel each other out as to

their significance in attempig to collect a debt.



Next, Plaintiffs’ reliance on a payment ddate in the past cannot alone be
sufficient to transform a letténforming the borrower of a séace transfer into a demand
for payment. Indeed, if this alone werdfgient, it would createhe oddity of these
letters only being under the scope of BiRCPA when the borrower was late on her
payments. To be surBaileyconsidered the listing of prospective due dates a factor in
finding no demand in placel54 F.3d at 389. The inversf this, without any support in
the text of the letter or otherwise, shoulut alter the nature of the communicati®ee
Thompson2010 WL 1286747, at *#inding the fact that ntdgage at issue was in
default unlikeBaileydid not change the nature ofnemunication into one that was in
connection with the collection of a debt). elbetter informs the borrower a new party is
servicing the loan; the happeaiste that Plaintiffs’ next payment due occurred in the past
should not transform thisto a demand for payment.

But most importantly, it isxiomatic that for a demand of money to be made, the
recipient of the demand must be informed wdrabunt is owed. At no point in the text
of the Letter does Ocwen discuss paymeiibog; rather, it only provides where future
payments should be sent andvhiiey will be processed. Tleeis no mention of default,
delinquency, or foreclosurdeven when viewing the Letteritl all reasonable inferences
in the Plaintiffs’ favor, the court does riotd that a demand for payment has been made
here.

Of course, the absence of a demand fgnmgnt is only one factor examined here.
See Gburek614 F.3d at 385. Indeed, “a comnuation made specifically to induce the
debtor to settle her debt will be sufficigattrigger the protections of the FDCPA.

10



Thus, the court now examines the other fadioidetermine if the Letter induces a debtor
to settle her debt.
b. Nature of Parties’ Relationship

The Seventh Circuit has examined the natiide parties’ relationship in several
cases. IiRuth the Court found it important thatetfonly relationship the defendants
had with the plaintiffs aroseut of [defendants’] ownershigf the plaintiffs’ defaulted
debt.” 577 F.3d at 799. As a resule @ourt held the communications fell under the
FDCPA because defendants would not hahemtise sent plaintiffs those materials
unless it was attempting to collect a delok. Similarly, inGburek the debtor was in
default on her mortgage claim, a fadioe Court found supported holding that the
communication attempted to collect a deb14 F.3d at 386. Conversely,Bailey, the
Court found that the communications at essstere not under the ambit of the Act,
because, among other things, the pats$a relationship under a superseding
forbearance agreementaddition to the original defaulfenote. 154 F.3d at 388-89.

Here, the parties did not have any relatiopgirior to the Letter. In fact, that is
the very purpose of the letter — to alert Pieimbf Ocwen’s new role in their mortgage.
Based on Ocwen’s description of its new tielaship with Plaintiffsand explanation of
how future transactions would transpire, ihi apparent that @en is attempting to
collect a debt; rather, Ocwen is introducitsglf and providing information of how the
relationship should be handledthe future not about how the m@age was handled in
the past. Thus, this factor suppatsonclusion that Ocwen’s letter was not a
communication in connection withe collection of any debt.
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c. Purpose and Context of Communications

Ocwen contends that the Letter was sensyamt to its obligations under RESPA.
Seel2 U.S.C. § 2605(c)(1) (“Each transfessvicer to whom the servicing of any
federally related mortgage loan is assigrsedil, or transferred shi notify the borrower
of any such assignment, sale, or transfecd)npare withthompson2010 WL 1286747,
at *3 (where defendants stated the transédice was sent pursuant to obligations under
RESPA). The debt collector’s subjecterpose of the communication, however, does
not control this issueSee Ruth577 F.3d at 798 (finding & a reasonable person would
conclude that privacy notice was sentftempt to collect a detg@ven though debt
collector claimed it sent the nodé solely to complyvith obligations of a federal statute).
Rather, the purpose and context of the compaiitins should be gwed objectively.ld.

When viewed objectively, the Letternsost similar to the communications in
ThompsorandBailey. As inBailey, the Letter does not demand anything; rather, it
informs Plaintiffs about the status okthaccount. Just as plaintiffs Baileywere
updated as to the prospective due datethfar forbearance agreement, so too here
Plaintiffs are notified as to ¢hcontact information of the weloan servicer. Similarly,
Thompsorprovides an almost identl letter to the one at issue here. To be sure, minor
discrepancies exist, such Bsompson’s\otice not containing a due date and including
the phrase that it was an “informational statenoshg.” Thompson2010 WL 1286747,
at *3-4. But these are minor and do ndtadentiate it from the same purpose as the

Letter here: that is, to provideformation to the borrower.
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Plaintiffs nonetheless argue ti@burekcontrols here, but they miss the mark, as
communications ilisburekare in sharp contrast to the communication h&leurek
went beyond informing plaintiff of theaus of her loan — it offered “foreclosure
alternatives” and sought financial informatiorstart that process. 614 F.3d at 386. The
Letter neither mentioned foreclosure oliniguency of the debt, nor discussed any
repayment options for the debt. Indeetthout a payment demand of any kind,

Plaintiffs would have no idea whatymaent would even be required. Th@urekis not
on point here.

In light of the factors discussed aboves tourt concludes that the Letter is not a
communication in connection with debt cotiea under the FDCPA. On its face, it is
clearly informational — it alertBlaintiffs that their account has been transferred to Ocwen
and provides Ocwen'’s contact infornwatti The Letter did not demand a specific
payment or discuss the delinquency of thdeautying debt. Although it does include the
principal amount of the loaand notes a prior date forypaent due, a reasonable person
would not believe the Letter was a debt edlion demand when the terms of the payment
are not even listed. This does not constitbée“abusive debt practices” the FDCPA was
created to prevent. Indeatithis communication were sufficient to fall under the
FDCPA, then it would open the floodgates litgation even more in an area of the law
already susceptible to abusgeeBailey, 154 F.3d at 388 (stating that the FDCPA “can
be abused just as easily by attorneys wieodebtors to allege and test the most minute

violations of a concededly intricate statytacheme”). Accordingly, the Letter was not a
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communication that triggered the requiremaithe FDCPA, and as result Counts |,
I, and IV are dismissed.
2. Notice of Ceasing Communication

Count Il does not require the communicatlze “in connection with the collection
of a debt”; thus, the court must still assessstificiency of this clan. Section 1692c(c)
of the FDCPA states, in pertinent part:

If a consumer notifies a debt collectorwriting that the consumer refuses

to pay a debt or that the consumer wssithe debt collector to cease further

communication with the consumer, the debt collector shall not

communicate further with the consunvath respect to such debt . . .

15 U.S.C. § 1692c(c).

Plaintiffs allege that “the bankrupteyd the notice issuday that court told
[Ocwen] to cease communications and cease collections.” (Compl. 1 20). As a result,
Plaintiffs contend that when Ocwen continsedommunicate with Plaintiffs it violated
§ 1692c(c). Id.). Defendants counter that the bankeymotice is not sufficient as it is
neither from Plaintiffs nor about ceasingrmounications, as required by the statute.

When interpreting a statute, the caust determine if the language Congress
wrote resolves the issuBailey, 154 F.3d at 387. That is, “[w]here the statute’s
language is plain, the court’s functiont@ésenforce it according to its termskKariotis v.

Navistar Int'l Trans. Corp 131 F.3d 672, 680 (7th Cir927). A simple reading of the

statute makes it clear that Plaintiffave not stated a claim here.

! Because the court has dismissed Count IV, ribisnecessary to address Ocwen’s alternative
argument for dismissing this claim.
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First, the plain language ofl1%92c(c) states that it must beasumemho
notifies the debt collector. A consumedesfined under the FDCPA to include the
“consumer’s spouse, pardiftthe consumer is a mimp guardian, executor, or
administrator.” 15 U.S.C. 8§ 1692c(d). Plaintiffs not allege that they or anyone within
this definition ever sent written notice toven. Instead, Plaintiffs rely on a notice
issued by a bankruptcy court, which, by thaplanguage of the statute, is not sufficient
to provide notice.

Further, Plaintiffs have not even g that Ocwen hadg knowledge of the
bankruptcy notice. Ocwen has not filed @pearance in Plaintiffs’ bankruptcy, nor have
Plaintiffs alleged that Ocwen received d@pge of notice from the bankruptcy court.
Indeed, the bankruptcy court sent this notacéhe prior servicer of the account (GMAC)
approximately fifteen months prior to Ocweven becoming Plaintiffs’ servicerSe€e
Compl. 11 9-10). The FDCPA does not place the burden on a debt collector to scour the
public record to decode whether a consumishes to cease communications; rather, the
consumer has the duty to notify the debtexdibr of her wishes. That did not happen
here.

Lastly, the notification musttate that the consumer refuses to pay the debt or
wishes to cease further communications with the debt colle€twr.bankruptcy notice
does neither. Though it states certain actions credftaysot take, such as demanding
repayment or taking actions to collect mgpifi®m the debtor, it does not provide a firm
prohibition against these activisie (Compl., Ex. E). Instéathe text is couched in
ambiguity, stating thatifi most instanceghe filing of the bankruptcy case automatically
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stays certain collection . . . against the debtor” amdlér certain circumstancegthe stay
may be limited to 30 day® not existat all . . .” (d.) (emphasis added). Neither of
these satisfy the notice requiredder § 1692c(c).

Plaintiffs nonetheless argue that amofice provided to GMAC is imputed on
Ocwen and the bankruptcy notice satisBes692c(c) of the FDCPA. Plaintiffs,
however, fail to cite any authty for either proposition.But see Randolph v. IMBS, Inc.,
368 F.3d 726, 729 (7th Cir. 2004) (“Ctaido not impute to debt collectors other
information that may ba creditors’ files”);Micare v. Foster & Garbusl32 F. Supp. 2d
77,81 (N.D.N.Y. 2001) (dismissing claim umde1692c(c) where plaintiff failed to
allege that he ever communicated with deffent regarding the debt or that he ever
requested that defendant not commumiesith him but instead only alleged
communication with a third party). This istrsufficient tosurvive a motion to dismiss.
See Sere v. Bd. of Trs. of Univ. of W52 F.2d 285, 287 (7th Cir. 1988) (“It is not the
obligation of the court to search and construct the légeguments open to parties,
especially when they are represented hynsel.”). Accordingly, Count Il should be

dismissed.

2 Defendants also argue thad@t |1l should be dismissed orsamilar theory. But it is not
necessary to address this argument sincel#nmm has been dismissed on other grounds.

16



IV.  Conclusion
For the reasons set forth above, Ocwanbtion to dismiss (Docket # 13) is
GRANTED.

SO ORDERED this28th day of August 201~

(s o nautenr s

RICHARD UNG, CHIEF JUDGE
United States 1strlct Court
Southern District of Indiana

Distributed Electronically to Registered Counsel of Record.
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