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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DEBRA K. SLUDER
Plaintiff,

V. CaseNo. 1:13¢v-00725TWP-DML

CAROLYN W. COLVIN, Acting Commissioner
of the Scial Security Administration,

Defendant.

N N N N N N N N N N

ENTRY ON JUDICIAL REVIEW

Plaintiff, Debra K. Sluder (“MsSludet), requests judicial review of the final decision of
the Commissioner of the Social Security Administratthg Commissioner”), denyinger
application for Disability Insurance Benefits (“DIBlUnder Titlell of the Social Security Act (“the
SSA). For the following reasons, the CoAftFIRMS the Commissioner’s decision.

. BACKGROUND

A. Procedural History
Ms. Sluder filed her application for DIB on December 15, 2008is claim was initially
denied on February 1, 2010, and upon reconsideration on April 19, Phéfeaftersherequested
a hearing on June 28, 2010, and on June 21, 2011, there was a video hearing before Administrative
Law Judge JoAnn L. Anderson (“the ALJ'Ms. Sluder was represented by couastie hearing
On September 7, 2011, the ALJ denied Ms. Sluder’s application, and on December 21, 2011, the
Appeals Council affirmed the ALJ’s denial, thus making it the final decision & dnemissioner
for the purposes of judicial review20 C.F.R. § 46.1481.On May 1, 2013, Ms. Sluder filed this

appeal requesting judicial review pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3).
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B. Factual and Medical Background

On her alleged onset date, Ms. Sluder was fifty years @iting No. 132, at ECF p. 6D

Ms. Sluder graduated high schpehere shédiad takerspecial education classes for English and

Math. (Filing No. 132, at ECF p. 6P In high school, she underwent a psychological éxation

under the care of Calvin B. Workm&iMr. Workman”), a consulting school psychologistho
noted improvements in her speech impediment, asasdiler academics, despite an 1Q score of

68. (Filing No. 138, at ECF p. 2 Ms. Sluderhad previously worked omnassembly line at a

candy store, @1both a production leadea shift leader aBurgerKing, and a nursing aide at a

nursing home (Filing No. 136, at ECF pp. 149). From herallegedonset date of December 1,

2008 through September 30, 2009, when she stopped receiving insurance coverage, Ms. Sluder

did not engage in substantial gainful activitfFiling No. 136, at ECF p. 2 At the time of her

hearing in June 2010, Ms. Sluder reported that she was 5’5" tall and weighed 190 pounds.

On September 9, 2008, Ms. Sluder sat for a hearing test that revealed she had moderate to

moderately severeearingloss. (Filing No. 138, at ECF p. B A chest xray taken on October

15, 2008 showed no active or acute cardiopulmonary diséalseg (No. 138, at ECF p. 2p and

a subsequent say takenon September 9, 200@und similarly (Filing No. 13-8, at ECF p. 24

On March 23, 2011, Dr. King G. Yee performed ahaeardiographic examationand reported
normal left ventricular systolic function (no sign of systolic dysfunction, ot i@iéure), Eiling

No. 13-10, at ECF p. }0while Dr. Agnes M. Kenny, M.D., adminisezt a cardiology stress test

on May 11, 2011.(Filing No. 1310, at ECF p. 16 A left catheterization, selective coronary

angiography, and left ventriculography revealed that Ms.e8lsitieart was normal and any chest

pain she felt was nocardiac in etiology (Filing No. 13-10, at ECF p. 23
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Starting on October 12, 2009, subsequent to her last insured date of September 30, 2009,
Ms. Sluder began receiving mental health treatraader the care of Mark Re@Nurse Reef”),
an individual with aVaster of Science in Nurggnat the Four County Counseling Centghich

continued until February 12, 201QEiling No. 138, at ECF p. 66 Prior to meeting wittiNurse

Reef,however Ms. Sludethadnot received mental health treatment duringpgéeodrelevantto
this case.(SeeFiling Nos.13-6, 13-7, 13-8, 135 1310).

On January 29, 2010, Joelle Larsen, Ph.D., opined there was insufficient evidence to make
a determinatiorof disability for the period between December 1, 2008 and the claimant’s last

insured date of September 30, 20qgiling No. 138, at ECF pp. 447). On April 5, 2010, J.

Gange, Ph.D., affirmed this opinion(Filing No. 138, atECF p. 72. Similarly, state agency

physician M. Ruiz, M.D.(“Dr. Ruiz”) opined on January 30, 2010, that there was insufficient
evidence to make any determination before the date last insured of September 3GERDQO9.

No. 138, at ECF p. 58 On April 16, 2010, state agency physician J. V. Corcoran, Mffirmed

theopinion of Dr. Ruiz. [iling No. 13-8, at ECF p. j1

C. The ALJ’'s Decision

The ALJ made the following findings as part of his decision. At step one, the ALJ
determinedhat Ms. Sluder had last met the insured status requirements of the SSA on September
30, 2009, and that she did not engage in substantial gainful activity during the period from her
alleged onset date of December 1, 2008 through September 30,A2006p two, the ALJ found
that Ms. Sluder had the medically determinable impairments of moderategleas and possible
attention deficit hyperactivity disordeithe ALJ found, however, the impairment or combination
of impairments to not be severe, because théyot significantly limit Ms. Sluder’s ability to
perform basi work-related activities for twelveonsecutive monthsChe ALJ then concluded that

Ms. Sluderwas not under a disability from December 1, 2008, the alleged onset date, through
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September 302009, the date of last insured, as contemplated in 20 C.F.R. 404.1520(c), and did
not continue to consider the subsequent steps in determining disability.

II. DISABILITY STANDARD OF REVIEW

Under the Act, a claimant is entitled to DIB supplementakecurity incomeif the
claimant establishes a disability, defined under 42 U.S.C. § 423(d)(1)(A) asdhhlty to engage
in any substantial gainful activity by reason of any medically determinabjsical or mental
impairment. . . which has lasted can be expected to last for a continuous period of not less than
twelve months. Under the authority of the Act, the Social Security Administration has estadblis
a five-step sequential evaluation process for determining whether an individual is dlisa0le
C.F.R. 88 404.1520 and 416.92Zhe steps are followed in ordeif disability status can be
determined at any step in the sequence, the application will not continue to themelxt. ste

At step one, if the claimant is currently engaged in tsuthigl gainful activity (“SGA”),
then the claimant is not found to be disabled, regardless of the severity of higpby$ieal or
mental impairments, and regardless of age, education and work experi2g@c€.F.R. 88
404.1520(b) and 416.920(blf.the individual is not engaged in SGA, the analysis proceeds to the
second step.

At step two, if the claimant’s medically determinable impairments are not severégethen
or she is not found to be disabled. 20 C.F.R. § 404.1520(a)(#(fgevere” impairnent within
the meaning of the regulations is one that “significantly limits an individual’s yahsliperform
basic work activities.”20 C.F.R. 88 404.1520(c) and 416.924(&h impairment is “not severe”
when medical and other evidence establish ordligiit abnormality or a combination of slight
abnormalities that would have no more than a minimal effect on an individual’s abilityrko w

20 C.F.R. 88 404.1520(c) and 416.92488e alsdSSR 8528; SSR 9&3p; SSR 964p. If the



individual has a severe impairment or combination of impairments, the analysegsdo the
third step.

At step three, if the claimant’s impairmeneither singly or in combination, meets or
medically equals the criteria for any of the impairments listed in 20 C.F.R. SS4pbart P,
Appendix 1, and meets the duration requirement, 20 C.F.R. 88 404.1509 and 416.909, then he or
she is found to be disabled. 20 C.F.R. 88 404.1520(d), 404.1525, 404.1526, and 416520(d).
does not meet any of the listed impairments, tladyars proceeds to the next step.

Before considering the fourth step, the claimant’s residual functional caf&Rg¢”) is
determined.20 C.F.R. 88 404.1520(e) and 416.920¢&i individual's RFC is his or her ability
to do physical and mental work miies on a sustained basis despite limitations from
impairments.See20 C.F.R. 88 404.1545 and 416.94%ll of the claimant’'s impairments,
including impairments that are not severe, are considered in finding the RFC.F.R. 88
404.1520(e) and 404.154%ce als&SR 96p.

At step four, if the claimant has the RFC to perform his or her past relggdntthen the
claimant is not found to be disable®0 C.F.R. 88 404.1520(f) and 416.920(ff)the claimant is
unable to do any past relevant work oed not have any past relevant work, the analysis @tsce
to the fifth and last step.

At the last step of the sequential evaluation process, if the claimant, given hiRéiCe
age, education and work experience, is able to do any other SGA whichiexist national
economy, then he or she is not found to be disab®C.F.R. 88 404.1520(g), 404.1560(c),
416.920(g). Although the claimant continues to have the burden of proving disability at this step,
a limited burden is shifted to the Commis®omt this step to prove evidence that demonstrates

other work exists in significant numbers in the national economy that the clainmdbo.c20



C.F.R. 88 404.1512(g), 404.1560(c), 416.914Be also Young v. Sgoof Health & Human
Servs,. 957 F.2d 386, 389 (7th Cir. 1992).

The Actprovides for judicial review of the Commissioner’s denial of benefisU.S.C.

8 405(g). When the Appeals Council denies review of the ALJ’s findings, the ALJ sniysdi
become those of the Commission&ee Henderson v. Apfél79 F.3d 507, 512 (7th Cir. 1999).
The findings of the Commissioner “as to any fact, if supported by substewitignce, shall be
conclusive.”42 U.S.C. § 405(gPowers v. Apfel207 F.3d 431, 434 (7th Cir. 2000). Substantial
evidence is “such relevant evidence as a reasonable mind might accept as adequatetta supp
conclusion.” Richardson v. Peralegl02 U.S. 389, 401 (1971).

The limited role of the Court on judicial review under 42 U.S.C. § 405(g) is to determine
whetherthere is substantial evidence in the entire record to support the fact findings mmdefcis
the ALJ, as the trier of factsThis Court must review the entire recoAtkansas v. Oklahoma
503 U.S. 91, 113 (1992), and sustain the ALJ’s findings ihddi“such evidence as a reasonable
mind might accept as adequate to support a concludibaz’v. Chater 55 F.3d 300, 305 (7th
Cir. 1995) (quotind?erales 402 U.S. 389).Since the Commissioner is responsible for weighing
the evidence, resolving conflicts and making independent findings oséeRerales402 U.S.
at 399-400a reviewing courimay not decide the facts anewweigh the evidengeor substitute
its own judgment for that of the Commissioner to decide whether a claimant is bdisehted,
Powers 207 F.3d at 434.A court must affirm the agency’s factual findings even if the court
believes that substantial evidence would support alternative findingansas503 U.S. 91.

Though the ALJ’'s decision must be “based upon consideratioall othe relevant
evidence,Herron v. Shalala19 F.3d 329, 333 (7th Cir. 1994), it “need not evaluate in writing

every piece of testimony and evidence submitte@darison v. Shalala999 F.2d 180, 181 (7th



Cir. 1993). Rather, at the very minimum, the_Xs discussion must “confront evidence that does
not support his conclusion and explain[n] why it was rejecté&hsarsky v. Barnhast335 F.3d

539, 543 (7th Cir. 2003)Iin this manner, the ALJ must provide a path of reasoning, with evidence
that leaddogically to his conclusionRohan v. Chate98 F.3d 966, 971 (7th Cir. 1996).

lll. DISCUSSION

Ms. Sluder raises two issugsher appeal First, she argues that the Aedred by failing
to call upon a medical expert to “determine when Ms. Sludensmirments became disabling.”

(Filing No. 17, at ECF pp. 112). Second, she argues that the ALJ did not properly evaluate the

record as a wholand ignored the evidence dfer obesiy and mental retardation/borderline

intellectual functioning.Kiling No. 17, at ECF pp. 12-14

Ms. Sluder’s objectiongare well taken, howevethe ALJ reasonably utilizemedical
expert evidence Finding nomedically determinable impairments as severely limiting, the ALJ
neednot furtherdetermine the onset daterough additional medical expert evidendgkewise
when her discussion considered only the relevant and acceptable medical and schodbrbeords
substantial evidencéhe ALJ rasonably considered the record.

A. The ALJ Reasonably Utilized Medical Expert Evidencdo Find Ms. Sluder’s
Medically Determinable Impairments Not Severéy Limiting

The Court finds thasubstantial evidence supports the ALJ’s decision against finding Ms.
Sludets impairments to bésevere”within the meaning of thesgulations. Seeinfra Part I11.B.
A severe impairment or combination of impairmaatsne thasignificantly limitsthe claimant’s
physical or mental ability to perform basic work activities for at least twakserutive months.
See20 C.F.R. 88 404.1520(c) and 404.1521(&he ALJ found that @ither ofMs. Sluder’s two
medically determinable impairments, moderataring loss and possible attention deficit

hyperactivity disorder(seeFiling No. 132, at ECF p. 18 affectedher in such a mannéo limit



https://ecf.insd.uscourts.gov/doc1/07314014215?page=11
https://ecf.insd.uscourts.gov/doc1/07314014215?page=12
https://ecf.insd.uscourts.gov/doc1/07313937075?page=18

her ability to perform basic work activets (Filing No. 13-2, at ECF p. 32 The ALJ, in writing

her decision, resolved step two to reflect that fact paodidedsubstantial evidendéat logicaly
leadto her conclusionSeeinfra Partlll.B.

Ms. Sludercontendsthat the ALJ’s comment “a determination can be made but the
evidence fails to establish the existence of a severe impairment on or before the nhestier &

(Filing No. 13-2, at ECF p. 3% is afinding that the evidence is inconclusive asi®onset date

of a “severe impairmerit (Filing No. 17, at ECF pp. 101). Ms. Sludetthenarguesthatthe ALJ

did not reasonably utilize medical expdisfailing to callupononeto determine the onset of the
impairment. (Id. at ECF pp 11-12). Bothargumentsncorrectly assumehoweverthat the ALJ
foundthe existence of a severe impairment.
From the outset, the ALJ could not have intended suehdingof thecommentwhen she
explicitly began the analysis portion thike fourth finding of factoy stating
[A] fter considering the evidence of record, the undersigned finds that the claimant’s
medically determinable impairments could have been reasonably expected to
produce some symptoms; howevinere isno evidence that the effects of these
symptoms was of sufficieseverity to establish a severe impairnm@rdombination

of impairments on or before the date last insured.

(Eiling No. 13-2, at ECF p. 39emphasis added)/ith thisdeclaration, the ALJ unambiguously

states the conclusion that she will later reach: the “evidence fails to gstdidi existence of a

severe impairment.’(Eiling No. 13-2, at ECF [21).

Thesubsequerdnalysis is similarlyunambiguous. Having found the existence of at least

one medically determinabimpairment the ALJ then “considered the four broad functional areas

set out in the disability regulatiofigFiling No. 132, at ECF p. 2)l to determine whether they,
each or severally, significantly limited Ms. Sluder’s physical or mental yabdidobasic work

activitiesunder20 C.F.R. 804.1520(c).Discussing each functional argalividually and with
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sufficient detail, the ALJ determined that Ms. Sluder’'s mental impairfisansed no more than
‘mild’ limitation in any of the first three functional areas and ‘no’ efdes® of decompensah
which have been of extended duration in the fourth area,” makeigpairment‘nonsevere.”

(Filing No. 132, at ECF p. 2P see20 C.F.R. § 404.1520aConcluding that the “claimant’s

physical and mental impairments . . . do not significantly limit the claimant’s ability torper
basic work activities,” the ALJ statedjainthat “the claimant does not have a severe impairment

or combination of impairmes.” (Filing No. 13-2, at ECF p. 32

As such,the Court understands the ALJ’s commeria determination can be made”
within the greater context of the entire decisioBut plainly,the ALJ meant that thescord
contained sufficient evidencan fact,to makea determinationhat Ms. Sludewas not disabled
In a situation where severe impairmehtsve been foundut the record does not establish
conclusively the date or point in time at which they became severe, the Gaes avith Ms.
Sluder that the ALJ “should call on the services of a medical advisor” to deterntiea ‘mset
must be inferred.”"SSR 8320.! The case before the Court, however, is not one sitichtion—
and does not fall under SSR 83-20.

For these reasons, the ALJ did not erfdling to summona medical expert to determine
the onset of the impairmenSeeSchneck v. Barnhar857 F.3d 697, 700 (7th Cir. 2004)tfe
ALJ did not find that Scheck was disabled, and therefore, there was no need to find antenset da
In short, SSR 83-20 does not apflycitations omitted).

Ms. Sludeis brief argumentoncerning absence of treatmgsgeFiling No. 17, atp. 11

(“[SSR] 96-7p provides that an ALJ must not draw any references . . . from a failure to seek or

! The Court agrees becaysaore specifically, SSR 830 “addresses situations in which an ALJ finds that a person
is disabled as of the date she applied for disability insurance benefitsishstill necessary to ascertain whether the
disability arose prior to an even earlier datgormally, when the claimamtas last insured Eichstadt v. Astrues34
F.3d 663, 666 (7th Cir. 2008).
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pursue medical treatmefjt(omission of internal quotation marks)likewise is not persuasive.
Further, Ms. Sluder does not explain why additional medical expert opinion isargcddse ALJ

is not “requiredto order such examinatiofiut is given the choice to do saf an applicants
medical evidence aboutcdaimed impairment is insufficiefit. Skinner v. Astrue478 F.3d 836,

844 (7th Cir. 2007{citing 20 C.F.R. § 416.917)Here, the medical evidenoa the recordywhich
included consultant opiniorfsom the four medical state agency revievg was sufficientand,

more importantly, substantiabeanfra Part 111.B; accordKendrick v. Shalala998 F.2d 455, 458

(7th Cir. 1993)“[] t is always possible to do more. How much evidence to gather is a subject on
which district courts must respect tBecretarys reasoned judgment.”).

B. The ALJ Did Not Ignore Substantial Evidenceand Reasonably Considered the
Record as a Whole

With respect to her next argumemds. Sluder argues that the ALJ ignored physical
opinions evincing her obesity, as wellrasdical opiniongbout hemental impairment(Filing

No. 17, at ECF p. 92 In contrast, the Court finds the ALJ’s consideration of the reioatdsive

of substantial evidence anehsonable.
The record reflects that Ms. Sluteweight diminished over the relevant time persod

During an October 5, 2008 examination she weighed 230 pdEiias) No. 138 at EFC pl17),

by April 2010 her weight was down to 198 pounggifig No. 138 at EFC p. 7band at her

hearing in June 2011, she testified that she weighed 190 pdnrsdgport of her obesity claim,
Ms. Sluder cite€lifford v. Apfe] 227 F.3d 863 (7th Cir. 2000)ike the claimant irClifford, Ms.
Sluder asserts thher obesitywas a “relevant impairment that could contribute to the cumulative

effect of her other impaments.” (Filing No. 17, at ECF p. 33 The case before the Court,

however, is significantly distinguishable fro@iifford on the facts.The claimant thersuffered

from a combination of impairments that wersignificantly related to obesity undéisting

10
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9.09,20 C.F.R. Part 404, Subpart P, Appendixunlike Ms. Sluder’s impairments afioderate
hearing loss and possible attention deficit hyperactivityrdeso Clifford, 227 F.3d at 873(but

seeFiling No. 17, at ECF p.-8 (listing Ms. Sluders testimony before the ALJ anmdlevant

medical evidenc&ithout mention of relation to obesj}y Since she was unable to demonstrate
relatedimpairmentsMs. Sluder mushaveat the very leastspeciffied]how . . . obesity further
impaired [her] ability to work,” instead of “speculat[ing] merely thatJiweeight makes it more
difficult” to perform workrelated activitiesSkarbek v. Barnhart390 F.3d 500, 504 (7th Cir.
2004).

Moreover, the record inClifford contained “nmerous references . .to claimants
‘excessive’ weight problerh with expert medicalopinions explicitly dawing attention to,
demonstratingand diagnosingbesity. 227 F.3dat 873. No suchmedicalreport or opinion
explicitly comments on or makes observatioagardingMs. Sluder’'s weight-rather, as the

Commissioner urges, the issue of Ms. Sluder&sght is only mentionedby way of routine

documentation. SeeFiling No. 138, at ECF pp. 1213, 14, 15, 17, 38, 7%iling No. 139, at

ECFE p. 5. Satereviewing physicians, as well as other medical sounvese aware of Ms.
Sluder’sweight, but did not identifyt as “significantly aggravating . .ar contributing to her
physical impairments.” Prochaska v. Barnhart454 F.3d 731 (7th Cir. 2006)Had the ALJ
derived norexistent medical findings from raoe documentation, she would @dying doctor”

andreachng “independent medical conclusgh Myles v. Astrug582 F.3d 672677 (7th Cir.
2009). Therefore, hereview of the record’s acceptable medical souareMs. Sluder’s doctors’

reportsas presented in the recor(Filing No. 132, at ECF pp. 121), justify the ALJ's

consideration of obesitgs adequate und&SR 021p. See Prochaskad54 F.3d at 7337

(holding themplicit consideration obbesity through review and discussiordottors’reportsas
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analogous t&skarbeck 390 F.3d 500, Skarbek 390 F.3dat 504 (‘{A]lthough the ALJ did not
explicitly consider Skarbek's obesity, it was factored indirectly into th&sXlecision as part of
the doctors’ opiniony).

Regarding her mentahpairments, Ms. Sluder offers the opinion of school psychologist,
Calvin Workman, who administered an IQ test on April 4, 1974, aiduo$e Reefin May 2011.

(Filing No. 17, at ECF p13). The Court finds thateitherentry constitutes substantial evidence

that wasoverlooked by the ALJ.
Mr. Workman’s opinion, predating the onset of Ms. Sluder’s alleged disability by over

thirty years, ¢eeFiling No. 132, at ECF p. 1 appearedstensiblyin the ALJ’s remarkthat,

notwithstanding the “challenges when she was attending school in her youth,” Ms. Sluder
demonstrated “no evidence of deficits in adaptive functioning during her adult(kfling No.

13-2, at ECF p. 2D The ALJ, needhot“evaluate in writing every piece aéstimony and evidence

submitted; Carlson 999 F.2d at 181 As allowed, the ALJafforded lessermport to Mr.
Workman'’s opiniorin light of Ms. Sluder'gpast academic improvement, successful employment,

and current activities of daily livingFiling No. 132, at ECF p. 2D In doing so, the ALJ provided

the appropriate path to find Ms. Sluder’s adaptive functionidghan 98 F.3dat971.

The opinion oNurse Reefis similarly upersuasive The ALJchose to afford the opinion
no weight, correctly noting th&turse Reetvas not an “acceptable medical source under.E(RC
416.927(a)(2) and SSR @3p,” and histreatmentwasunrelated to the “period relevant to [the]

decision” (Filing No. 132, at ECF p. 2]l In contrast to thestensivaurging of Ms. Sluder, the

opinion from a registered nursmnnot “etablish the existence of a medically determinable
impairment. . . [but] may provide insight into the severity of the impairment(§SR 0603p.

FurthermoreNurse Reéf opinion,evenwhen takerin conjunction with Mr. Workman'’s, ds
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not surmountthe substantial evidencagainstthe finding of asevere mental impairment
evidence that a reasonable mind might accept as addqusateport the opposite conclusion.

With no substantial evidenad a severdimitation on her ability to perform workelated
functionsoriginatingfrom either a physical or mental impairmetiie ALJreasonably considered
the record as a whoénd wroteanopinion “based upon consideratiof all the relevant evidence.”
Herron, 19 F.3d at 333.

V. CONCLUSION

For the reasons set forth above, the final decision of the CommissiéderIRMED .

SO ORDERED.

Date 9/3/2014 dw% Wtk Lncth

Hon. Tanjv?‘({ Walton Pratt, Judge
United States District Court
Southern District of Indiana
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