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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

CONSUMER HEALTH INFORMATION
CORPORATION,

Plaintiff,
V. CaselNo. 1:13ev-01061TWP-DML
AMYLIN PHARMACEUTICALS, INC.,

AMYLIN PHARMACEUTICALS, L.L.C,,

)
)
)
)
)
)
)
)
ELI LILLY & CO.,, )
)
)

Defendants.

ENTRY ONMOTION TO DISMISS

This matter is before the Court on a Motion to Dismiss filed by Defesdemiylin
Pharmaceuticals, Inc., Amylin Pharmaceuticals, L.L.C., (collectivélgnylin”) and Eli Lilly &
Co. (“Lilly") (collectively, “Defendants”) Kiling No. 23, as well as a Supplemental Motion to

Dismiss filed bythe DefendantgFiling No. 45. Plaintiff Consumer Health Information

Corporation (“CHIC") filed this copyright infringement action under the Conyract of 1976,

17 U.S.C. 8§ 10%t seq(“Copyright Act”) against Defendants, alleging that Defendants infringed
on copyrights on patient education materials developed by CHIC. For the reasorth betidor,
Defendants’ Motion to Dismisand the Supplemental Motion to Dism&asGRANTED.

I. BACKGROUND

The following facts areaken from CHIC’s Complaint and asiecepted as true for purposes
of this motion to dismissCHIC is a corporation incorporated under the laws of the District of
Columbia with its principal place of business in the State of Virginia. AmylinnRderuticals,

Inc. is a corporation incorpded under the laws of the State of Delaware with its principal place

of business in the State of California. Amylin Pharmaceuticals, L.is.@. limited liability
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company formed under the laws of the State of California with its principal pfdoesiness in
the State of CaliforniaLilly is a corporation incorporated under the laws of the State of Indiana
with its principal place of business in the State of IndiaAaylin and Lilly are companies
primarily engaged in the research, development, manufacture, marketing, and sale of
pharmaceutical and medicatlevices. CHIC has expertise in patient engagement and patient
adherence strategies, health literacy, and patient education program develtgprescription
drugs, over-the-counter products anddioal devices

In 2005, Defendants introduced the pharmaceutical drug BYETTA to the marketplace.
BYETTA is an injectable prescription medicine used to treat adults with type &ekafellitus.
Defendants worked together to research, develop, manwdaotarket and sell BYETTA as part
of a mutual alliance referred to as the Amydimd-Lilly Alliance. After the launch of BYETTA,
Defendants experienceshexpectely poor sales and extremely high call center costs. The poor
sales were the result of poor patient adherence and compliance. Patients liadltatidife
understanding the materials that came with their medication and thus hadtgiffdministering
the drug properly. As a result, many patients stopped taking BYETTA, and subbestogmed
re-filling their prescriptions.In addition, the materials provided to physicians and other healthcare
professionals did not adequately train these persart®ow to demonstrate the proper use of
BYETTA to their patients. As a result, physicians did pi@scribe BYETTA as frequently as
expected.Both of these factors contributed to poor sales.

In November 2005, Defendants contacted CHIC to develop a strategy to improve sales of
BYETTA by improving patients’ understanding of how to use the medication. In Dec@0{is
Defendants requested CHIC to develop a patentpliance strategy that would increase patient

adherenceFrom Deember 2005 to February 2006, CHIC provided consulting services and



proposals for development of a patient compliance strat&yring the course of this work,
Defendants requested a high number of revisions to CHIC’s proposals for viHiiChh@s never

paid. Defendants reassured CHIC that payment for its prior work would be forthcoming.
February 200@efendants decided to change the scope of the work and requested a proposal from
CHIC for the development of new patient education materials for BYETTA. niv2D06, CHIC

and the Defendants entered into a Master Service Agreeméhe (Agreemeri)y for the
development of patient education materiaGHIC signed theAgreementbecause Defendants
refused payment for past work unless and untilAgeeementvas executedand also because
CHIC was in poor financial condition and wished to preserve its répata the pharmaceutical
industry marketplace.

Under the Agreement CHIC was retained to provide patient education services to
Defendantsincluding the development and revision of BYETTA patient education materials.
Section 4(a) of th&greementpurpots to designate CHIC’s creation of the patient education
materials as works made for hire under 17 U.S.201§ and CHIC purported to assign its interest
in the copyrighted materials f&amylin. Defendants have been copying and using these materials
for the past seven yearsCHIC claims that not all of the copyrighted materials at issue were
assigned tcAmylin under the terms of thAgreementor, alternatively, that CHIC may avoid
enforcement of theAgreementassignment provisions under the California economic duress
doctrine.

In December 2008, CHIC filed @rior civil action against the Defendants and the action

was voluntarily dismissedwithout CHIC’s consentpn July 20, 2009. (Filing No. 381).

Additional facts will be addressed below as necessary.
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II. LEGAL STANDARD

When considering a motion to dismiss pursuant to Rule 12(b)(6), the court examines the
sufficiency of the complaint, not the merits of the lawsulhited States v. Clark Cnty., Ind.13
F. Supp.2d 1286, 1290 (S.Ond. 2000). The court will dismiss a complaint for failure to state a
claim if it “‘appears beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief.” Hamlin v. Vaudenérg, 95 F.3d 580, 583 (7th Cid.996)
(quotingConley v. Gibson355 U.S. 41, 486 (1957). When reviewing a 12(b)(6) motion, the
court takes all welpleaded allegations in the complaint as true and draws all inferences in favor
of the plaintiff. Bielanski v. Cnty. of Kané&50 F.3d 632, 633 (7th Cir. 2008) (citations omitted).
However, the allegations must “give the defendant fair notice of what the .im.island the
grounds upon which it rests” and the “[flactual allegations must be enougisearright to relief
above the speculative levelPisciotta v. Old Nat'l Bancorp499 F.3d 629, 633 (7th Cir. 2007)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). Stated differently, the complaint
must include “enough facts to statelaim to relief that is plausible on its facedecker v. Deere
& Co., 556 F.3d 575, 580 (7th Cir. 2009) (citations omitted). To be faqgudlysible the
complaint must allow “the court to draw the reasonable inference that the defenlkiieifor
the misconduct alleged.Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citation omitted).

1. DISCUSSION

CHIC brings this action for copyright infringement based upon Defendants’ use of the
BYETTA patienteducatiormaterials, alleging that CHIC is the owner of the copyrights and that
Defendants were not authorized to use, copy, or publish CHIC’s works. Furtlyeargle that

the Agreements ineffectual beause it was procured in violation of the California staté

! The choice of law provision in thdaster Service Agreemeptovides that California is the applicable law, and
neither party disputes that California substantive law appiésig No. 242, at ECF p. B
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“economic duress” doctrin@nd because the Agreemerds procured through fraud and deceit.
Defendants argue that theplicableCaliforniafour-yearstatue of limitationsbars rescission of
the contractandthe Copyright Act’s thregear statute of limitationbars CHIC’scopyright
infringement claim
A. Contract Rescission

Defendants argue that CHIC’s claittmat theAgreementis unenforceablés barredby
California’s fouryear statute of limitations for rescission of a contrdctcontrastCHIC argues
that avoidance of a contract due to fraud or economic duress is not subje@adifthraia statute
of limitations applicable to a rescissionary actiamen used as a defensethe enforceability of
a contract, the assignment provisions ofAlgeeement

Under California law, a party may avoid enforcement of a contract under the do€trine
economic duress. “Economic duress does not require an unlaeifldut may come into play
upon the doing of a wrongful act which is sufficiently coercitecause a reasonably prudent
person faced with no reasonable alternative to succumb to the perpetpagsisuré. Synnex
Corp. v. WattlesNo. 11CV-01496YGR, 2012 WL 5524953at * 4 (N.D. Cal. Nov. 14, 2012)
(quotingRich & Whillock, Inc. v. Ashton Dgunc., 157 Cal.App. 3d 1154,1158 Cal. Ct. App.
1984). Acts that may constitute a wrongful act for purposes of the economic duress doctrine
include assertion of a claim known to be false, or a bad faith threat to breankractcor to
withhold a payment.Rich & Whillock, Inc. 157 Cal. App. 3d at 1159. A reasonably prudent
person subject to such a wrongful act must have no reasonable alternative but ifttetier
contractwhen the only other alternative is financialrrin order to rescind a contract under this
doctrine.ld. However, “[hjard bargaining efficient breaches and reasonable settlements of good

faith disputes are all acceptable, even desirable, in our economic 'sgstewill not form the



basis of an economic duress claind. Applying these principles, party claimingeconomic
duress tan effect aescission only by promptly notifying the other party of an intent to rescind
the agreement and restoring the consideration receivimtel Employees & Rest. Employees
Union, Local 2, AFLCIO v. Marriott Corp, No. C-892707 MHP, 1993 WL 341286, at {8.D.

Cal. Aug. 23, 1993) (citing Cal. Civ. Code § 1691).

California lawalsoprovides for a foutyear statute of limitations for rescission of a contract
based on inducement by fraoddeceit Cal. Civ. Proc. Code § 337The time begins to run from
the date upon which the facts that entitle the aggrieved party to rescind oc@inere. the ground
for rescission is fraud or mistake, the time does not begin to run until the discovdmg by t
aggrieved party of the facts anuting the fraud or mistakeld. This statuteof limitations does
not appy to defensesspecifically,“thedefendantay allege and prove fraud adefenséto the
enforcement of a contract procured by fraud or dur&gne v. Steven26 P.3d 343, 350Cal.
2001)(emphasis added). Under California law, “[0]ne sued on a contract may tegeedethat
render the contract unenforceable, even if the same matters, abagediads for restitution after
rescission, would be untimely.ld. This rule is not just applicable to allegations of fraud, but
“any grounds for asserting the illegality of the contract upon which the plaintiff.”"slgks
(emphasis added).

CHIC is not using rescission as a defertbes,the statute of limitations farescission
actions does applyindeed this isnot acase wher®efendants have sued CHIC over the contract
and CHIC is now seeking to avoid it as a defense, wdnretthe circumstances undehnich the
statute of limitations would not applyRather,CHIC is using rescission on the basis of fraud or
economic duress an offensive measure to invalidate and render unenforceable l&ntuadtel

property provisions of thAgreemenupon whichit is now suing Defendants to recover damages



“Statutes of limitatins bar‘actions or proceedings . . thus guarding against stale claims and
affording repose against lomtglayed litigation. They act as shields, not sworddd. CHIC is
attempting to use rescission dssaord' to recover from Defendants amountsttihbelieves it is
owed for use of theopyrighted materials at issue by asserting that the intellectual propesfgtran
provisions were not effective to transfer the copyrights at issAenigdin. This is not a defense;
it is simply an alternatively arded action for rescission. CHIC is not responding to a claim by
Defendantsyhich would render thdefenseexception to the statute of limitations inapplicable.
See, cfPringle v. Water Quality Ins. Syndicat6 F. Supp. 2d 1161, 1171 (C.D. C409)(“If
the result the defendant seeks is simply that he or she owes no obligationsnuagereanent
alleged by the plaintiff, the matter must be deemed a defense to which the dthti@toons
does not apply.(quoting Styne 26 P.3d aB51)). CHIC’s argument that avoidance of the contract
is being asserted as a defense is unavailinGH€ is not simply seeking a determination that
they have no obligations under the contraather, theyare affirmatively seeking reliedn the
basis of thiargument

Assuming, as the Court must for purposes of this motion, that CHIC did enter into the
Agreemenbn the basis of fraud or economic duress, these facts would have been k@@ to
at the time ientered into the contract in March 2006 or, at the latest, October 2006 when it believed
Defendantdraudulentlyentered into thé\greementwithout any intention of fulfilling its terms.
Because the statute of limitations begins to run when a partysleéithe facts that entitle the
aggrieved party to rescind the contragsl. Code Civ. P. 8§ 33TCHIC's claimis well past the
statue of limitations for a rescission actiorThe Court concludethat CHIC’s claim that the
Agreements invalid as a meartf asserting its intellectual property rights is barre@€blfornia’s

four year statute of limitations.



B. Copyright Act

In their supplemental motion to dismiss, Defendargs@that CHIC’s copyright claing
barred by the three year statute of limaas for infringement actions because the disputed issue
in this case is ownership, not copying or use. CHIC argues that the continuingeimfent
doctrine set forth iTaylor v. Meirich 712 F.2d 1112 (7th Cir. 1983), renders their claim timely.

“Copyright infringement claims have two basic elemehs) ownership of a valid
copyright, and (2) copying of constituent elements of the work that are origira&ven Arts
Filmed Entmt Ltd. v. Content Media Corp. PL.G33 F.3d 1251, 1254 (9th Cir. 28) (quoting
Feist Publns, Inc. v. Rural Tel. Serv. G499 U.S. 340, 361991)). The Copyright Act provides
that all civil actions must be brought “within three years after thenctaicrued.” 17 U.S.C. §
507(b). “For ordinary claims of copyright infringement, each new infringiogcauses a new
claim to accrue,” whereas “claims of -avnership, as distinct from claims of infringemént,
accrue only oncéwhen plain and express repudiation ofavenership is communicated to the
claimant, and arbarred three years from the time of repudiatiorbeven Arts733 F.3cat 1254
(quotingZuill v. Shanahay80 F.3d 1366, 1369 (9th Cit996). CHIC claims that it is the owner
of the copyrights at issue, while Defendants claim Amaylin is the owne under theerms of the
Agreement and therefore cannot be held liable for infringement. There is no question that
Defendants have copied and used the materials, as asserted by CHIC in itsi@ompvever,
the Court agreewith Defendantghat this caséurns on ownership, not usand therefore has an
impact upon when the claim accrued for purposes of the statute of limitations.

The Defendants cite tbe Ninth Circuit decision iGeven Artg support of their argument
that the statute of limitations bars CHIC'’s infringemelaim. In that case, Seven Arts brought

claims for copyright infringement, a declaration of ownership rights, andcum ting against



Paramount Pictures, alleging tiRdramounpaid royalties to another company, Content Media,
which claimed to be the copyright owner of three filn&ven Arts claimed it was the registered
owner or assignee of the registered owner of the films. The court found that Seven Arts
infringement claim was barred by the statute of limitations, holding #mathtimely ownership
claim will bar a claim for copyright infringement where the gravamen of tipeidiss ownership,
at least where. .the parties are in a close relationshi@éven Arts733 F.3cht 1258 The court
distinguished the case from one for “ordinary infringement” where ownership is ngputeind
the case centers on thepying/useslement of a copyright infringement claind. at 1254. The
Ninth Circuit opted to follow the lead of the Second and Sixth Circuits, which heldvihaté
the gravamen of a copyright infringement suit is ownership, and a freegjannership claim
would be timebarred, any infringement claims are also bafréd. at 1255 (citingkwan v.
Schlein 634 F.3d 224, 229 (2d CR011) Roger Miller Music, Inc. v. Sony/ATV PuiplLLC, 477
F.3d 383, 38990 (6th Cir.2007);Ritchie v. Williams395 F.3d 283, 288 n.5 (6th C#005)). The
rationale for this distinction, as stated by the court, is that “allowing infringeciaims to
establish ownership where a freestanding ownership claim would bdaimesl would permit
plaintiffs to skirt the statute of limitations for ownership claims and lead to resuttamha
‘potentially bizarré” Seven Arts733 F.3dat 1255 (citing 3 Nimmer & Nimmer,Nimmer on
Copyright 8 12.05[C][3). The court found that Seven Arts’ infringement claim accrued upon
Paramount’s express repudiation of Seven Arts’ copyright ownership, whicmevaghan three
years prior to the lawsuitd. at 1257.

CHIC attempts to discredit the validity of tls®ven Artglecision, arguing that it is in
conflict with the Seventh Circuit’'s decision Traylor and conflicts with, but does not overrule, a

prior Ninth Circuit decision applying the continuing infringement doctribee King v. Hallmark



Cards, Inc, 225 F.3d 1030 (9th Cir. 2000However, Taylor involved what the Ninth Circuit
characterized as an “ordinary infringement case” where ownership was ndedjsgmnd is thus
distinguishable fronSeven Artaind the present cas&even Artss also distinguishable from the
Kling case, aKling rejected the argument that a palovious copyright owner must sue for a
declaration of ownership earlier, “absent any infringing conduglirig, 225 F.3d at 1037Seven
Arts, as well as this case, involves ongoing acts of alleged infringements, not speculat
infringement. Thus, there is no conflict between eifeylor or Kling with the Ninth Circuit’s
decision inSeven Arts

The instant case presents a very Einsituationto Seven Artsas the validity of CHIC’s
claim turns on which party is the owner of the copyrighted materials. It is dimenstuse,
which s the dispositive issue in this cag§HIC acknowledged in its Complaint that Defendants
have ber using the copyrighted materials for the past seven .yeAss such, the statute of
limitations with respect townershipactions controls in this case&eeKwan, 634 F.3d at 230
("“Where. . . the ownership claim is timbarred, and ownership is the dispositive issue, any
attendant infringement claims must fagjl.” The rationalequoted inSeven Artss particularly
applicable here, which states:

It is inequitable to allow the putative-cavnerto lie in the weeds for years after his

claim has been repudiated, while large amounts of money are spent developing a

market for the copyrighted material, and then pounce on the prize &issrlieen

brought in by anothes’ effort.
Id. (quotingZuill, 80 F.3dat 1369). That is the exact situation that Defendants are potentially
facing here; CHIC waited seven years to bring this infringement cteom asserting that they,

and not Defendants, are the rightful owners of the copyrighted materiale riretintime, CHIC

alleges that Defendants “have earned gross profits in excess of several diltiofars from the

10



use, copying, and publication of CHIC’s works:fling No. 1, at ECF p..8CHIC is now seeking

to “pounce on the prize” seven years ldter.

The Court must now determine whether CHIC has “pleaded itself out of court” ginglle
facts showing thaAmylin repudiated CHIC’s ownership of the copyrighted materials more than
three years before filing this claim. Paragraph 22 of CHBDsiplaint statesIn Section 4(a) of
the Agreementthe parties purported to designate CHIC's creation of the patient education
materials as works made for hire under 17 U.8101[sic] and, in turn, CHIC purported to assign

its interests in the workor-hire copyrights to DefendantsFiling No. 1, at ECF p..6In addition,

the Agreemenexplicitly states that “[a]ll materials” and “[a]ll writings”prepared under the
Master Service Agreementiould be “the sole and exclusive property of AMYLIN. .2 Filing

No. 242, at ECF p. 4 While CHIC now attempts to carve out some of the copyrighted works at

issue under the argument that they do not fit the definitidiwork-for-hire,” the Agreement
clearly states that all materials created under Ageeementare property of Amylin. The
Agreementalso contains an express assignment provision, explicitly assigning “allrghts

which are incident to copyright ownership” to AmyliRiling No. 242, at ECF p. 4 Thus, CHIC

was on notice back in 2006 that Amylin claimed an ownership interest in the copyrigiezdis
by the terms of th&greementand any challenge to their ownership was required to be brought

within three years of the date of thAgreement

2 Neither party briefed the issuéwhether CHIC and Amylin were in a “close relationship” such that the r@ewen
Artswould apply. SeeFiling No. 47, at ECF p. B.4. The Court finds that the relationship betw€ehC and Amylin
fits the definition of “close relationship” which includes “those whagfar copyright ownership via contracSeven
Arts, 773 F.3d at 1256.

3The Court may properly consider theadlerServiceAgreemenbn a 12(b)(6) motion to dismissDocuments that
a defendant attaches to a motion to dismiss are considered part of the pléaliygare referred to in the plaintiff's
complaint and are central to her clainVénture Assts.Corp. v. Zenith Data Sys. Cor@87 F.2d 429, 431 (74ir.
1993).
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CHIC’s position in its Complairtthat some materials were not transferred under the
Agreementbecause they were not works made fioe-h- is inconsistent with the plain language
of theAgreementand the Copyright Act itselfUnder the “works made for hire” provision of the
Copyright Act, the employer or other person for whom the work was prepared is acétignati
considered the authand owns all of the rights in the copyright, thus there would be nothing for
CHIC to transfer. 17 U.S.C. § 201(b). TAgreemenexpressly includelanguage assigning any
rights thatCHIC did have irall of the materials to Amylin, which would cover aother copyright
ownership rights that did not automaticallgst withAmylin. Even if the Court accepGHIC’s
claimthat some of the materials do not fit within the statutory defingfidworks made for hire,”
the assignment language in tAgreementserves as a “catch all” provision, which specifically

assigs “all other rights incident to ownership” to Amylirfiling No. 242, at ECFE p. 4 CHIC

cannot now reinterpret the plain language of the contediectively rendering the assignment
provisions meaningless) an attempt to get around the statute of limitatiofise Court finds that

the language in th&greements not ambiguous, and the plain language of the agreement conflicts
with CHIC’s current interpretationSeeCal. Civ. Code, 8§ 163%‘[w]hen a contract is reduced to
writing, the intention of the parties is to be ascertained from the writing algmessfble . .”);

Wolf v. Walt Disney Pictures & Televisidt62 Cal. App. 4th 1107, 1134 (Cal. Ct. A@P08),as
modified on denial of rép (June 4, 2008[‘Absent a conflict in the evidence, the interpretation

of the contract remains a matter of lawZalkind v. Ceradyne, Inc194 Cal. App. 4th 1010, 1027
(Cal. Ct. App.2011)(*To the extent practicable, the meaning of a contract must be derived from
reading the whole of the contract, with individual provisions interpretedhitegen order to give

effect to all provisions and to avoid rendering some meaningless.

12


https://ecf.insd.uscourts.gov/doc1/07314010830?page=4

With respect to CHIC’s argument that the statute of limitations on its infringement cla
should be equitably tolled, the Court finds this argument unavailihgequitable tolling doctrie
serves as a safeguard that revives otherpiiescribed claimswhere the plaintiff in some
extraordinary way has been prevented from asserting hex eights.” Squirrel Hill, 413 F. Supp.
2d at 521 (citing té®?odobnik 409 F.3d at 591)CHIC argues that it was prevented from asserting
and enforcing its substantive federal rights through the “extraordinary” ragtsnaissions of its

own former counsel.(Filing No. 47, at ECF p. )4 Specifically, CHIC asserts thasitormer

counsedismissedts 2008 civil action against the Defendants without disclosure and then actively
concealed this fact from CHIAd. The Seventh Circuit has expressly rejected attempts by a party
to invoke its own attorney’s misconduct and/or negligence as a basis for equitaigefinding
that attorney conduct is attributable to the cliédeePowell v. Davis415 F.3d 722, 72{7th Cir.
2005) (rejecting equitable tolling and noting that “*attorney misconduct, whethédaiegligent,
grossly negligent, or willful, is attributable to the client™) (quotidgdrowski v. Mote322 F.3d
965, 968 (7th Cir. 2003) United States v. 7108 W. Grand Av5 F.3d 632, 6334 (7th Cir.
1994) (“errors and misconduct of an agent [plaintiff's prior attorney] redourietddtriment of
the principal . . rather than of the adversary in litigation” and “may be a good reason to recover
from the lawyer but does not justify prolonging litigation against the original aawed3. The
Accordingly, CHIC may not assert if&ior attorney’s misconduct as a basis for tolling the statute
of limitations.

The Court finds thahe three year statute of limitations of the Copyright Act is applicable
to CHIC’s infringement claim, anthe claim accrued in March 2006 when tAgreementwas
executed.Therefore, thatatute of limitationgars CHIC’s infringement claim against Defantks,

and the Supplemental Motion tadiniss isGRANTED.
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V. CONCLUSION

For the reasons set forth above, the Court finds that CHIC’s atteagdead the invalidity
of the Agreementon the basis of fraud or economic dures$®arred by California’s fouyea
statute of limitations, and CHIC’s copyright infringement claim is barred bihtkeeyear statute
of limitations of the Copyright Act. Therefore, the Motion to Dism{gging No. 23 and the

Supplemental Motion to Dismis&-iling No. 45 are GRANTED. CHIC's Complaint is

DISMISSED with preudice.

SO ORDERED.

Date:9/18/2014 dw \Dae,\MQMﬁ

Hon. Talﬁ'ﬂ’ Walton Pratt, Judge
United States District Court
Southern District of Indiana
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