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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
DANIEL B. KING,
Plaintiff,
V. CaseNo. 1:13¢cv-0109:TWP-DML

CAROLYN W. COLVIN,

N N N N N N N N N

Defendant.

ENTRY ON JUDICIAL REVIEW

Plaintiff Daniel B. King(“Mr. King”) requests judicial review of the final decision of the
Commissioner of He Social Security Administratiorf“the Commissioner”), denyindnis
application for Disability Insurance Benefits (“DIB”) and Sugplental Security Incom@gSSI”)
under Tites Il and XVI of the Social Security Act (“the Act”). For thdléaving reasons, the
CourtREMANDS in part andAFFIRMS in part the Commissioner’s decision.

. BACKGROUND

A. Procedural History

Mr. King filed hisapplications for DIB and SSI aluly 30,2010 alleging a disability onset
date ofJuly 26, 2010 These claims were initially denied @ctober 29, 2010and upon
reconsideration odanuary 4, 2011ThereafterMr. King requested a hearing, which was held on
December 12, 201 before Administative Law Judg®obert M. Senand€fthe ALJ”). Mr. King
waived representation by an attorn€nMarch 7, 2012the ALJ deniedr. King's applications
for the period between July 26, 2010 and February 17, 2012, but found Mr. Kintedisalol
eligible for SSI benefits as of February 17, 2012. darch 11, 2013, the Appeals Council

affirmed the ALJ’s dcision thus making it the final decision of the Commissioner for the purposes
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of judicial review. 20 C.F.R § 416.1480nJuly 8, 2013, Mr. Kindiled this appeal requesting
judicial review pursuant t42 U.S.C. § 405(g) and 1383(c)(3).
B. Medical History

At the time ofhis alleged onset datd disability, July 26,2010, Mr. Kingwas52 years
old with a high school education. Hedradditional training at a truck driving school and past
work history as a general laborer and truck driver. He last wodkddabor Ready cleaningnd
performing construction worét a pharmaceutical companilr. King reached 55 years of age in
the sumrer of 2012, which is considered “advanced age” under 20 C.F.R. § 404.1563(e). The
ALJ found that Mr. King was of advanced age as of February 17, 2012.

On August 11, 2010Mr. King was diagnosed with hypertension, hypertensive heart
disease, gastritis, oonary artery disease, and diabetes mellitus. At the request &othial
Security Administratior{“the SSA”), Mr. King met with a constihg examiner in October 2010.
The examiner, Dr. Kassab, diagnosed insdipendent diabetes, diabetic neuropatng a
plantar wart on the right big toe. He noted that Mr. King had noramaje of motion in the spine
and all joints, could perform repeated movements with the feet, benditheut restriction, squat
normally, could sit and stand, walked with a mild &itagait, and could walk on heedsd toes
with some difficulty.

In October 2010, a neexamining state physician, Dr. Wenzler, reviewed Mr. King's
records. He determined that Mr. King could perform a full randiglatf work because he could
stand andir walk for about six hours per eightur work day. In December 2010, Dr. Wenzler's
report was affirmed by Dr. Brill upon reconsideration.

A May 4, 2011 medidaecord from Dr. Sather notdatdat Mr. King was suffering from

foot pain and that MRI resultshowed crystal related disease vs. OA, not thought to be iodiscti



Please assist with eval and treatment or arthrocentesis fligmt]Rolantar 1st MTP or L[eft]

plantar areas to Dx crystal related diseag€ifing No. 138, at ECF p. 2]

On November 18, 2011, Mr. King was treated in the emergency roondfabeticfoot
ulcer on his right foot He was given an-ray of his right foot, which revealed “advanced
degenerative cmges of 1st metatarsophalangeal joint and a plantar soft tisseet aath

associate subcutaneous emphysenf@iling No. 138, at ECF p. 3)/ He received a diagnesof

“foot ulcer diabetic ACTIVE.” (Filing No. 138, at ECF p. 3/ He was discharged with

instructions to follow up with his physician and wggen clindamycin.

On December 2, 2011, Mr. Kingas adnitted to the hospital fodiabetic foot ulcers on
his right foot. He was given anray of his right foot which indicated “advanced degenerative
changes at the first metasaphalangeal joirit,as well as multiple ulcer wound¢Eiling No. 13
8, at ECF p. 39 On December 3, 2011, Mr. King was given an MRI of his right foot. There w
no signs of infection, but the MRI showed “advanced chronic degeneddhiarges of the first

MTP joint.” (Filing No. 138, at ECF. 41 Mr. King was discharged on December 5, 2011, with

instructions for wound care and to follow up with podiatry. At afelip on December 12, 2011,
Mr. King was diagnosed with active foot ulcers and diabetes mellirsKing reportedhat his
diabetes management and foot ulcers were improving.
C. The ALJ’s Decision

The ALJ made the following findings as partha$ decison. At step one, the ALJ found
Mr. King met the insured status requirements of the Act through Sept&np2011, and that he
had not engaged in substantginful activity since the alleged onset date. At step two, the ALJ
found that since July 26, 20, Mr. King has had the following severe impairments: hypertensive

heart disease, diabetes, peripheral neuropathy, foot ulcergaatritis. Atstep three, the ALJ
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found that Mr. King has not had an impairment or combination of immeggits that meetsr
medically equals the severity of one of the listed impairments in 20 CPfauiR404, Subpart P,
Appendix 1. The ALJ then found that Mr. King had the residual funatioapacity to perform
the full range of light work as defined in 20 C.F.R. § 404.1567(b) and 416.967 (bjepAbar,
the ALJ found that Mr. King was unable to perform any past raetewark. The ALJ then found
that Mr. King reached advanced age as of February 17, 2012. At step five,iHfeukld that
prior to February 17, 2012, theewere jobs that existed in significant numbers in the national
economy that the Mr. King could perform; however, beginning on February 17, 20 2yre
no jobs that existed in significant numbers in the national economy thagtiiy could perform.
Therefore, the ALJ found that Mr. King was not disabled prior tougely 17, 2012and was not
under a disability within the meaning of the Act at any time throwegiteé®nber 30, 2011, the date
last insured. The ALJ did find Mr. King disabled as of February 17, 2012.

Il. DISABILITY STANDARD OF REVIEW

Under the Act, a claimant is entitled to DIB or SSI if he d&thbs he has a disability.
Disability means the “inability to engage in any substantial gainfivigcby reason of any
medically determinable physical or mental impairment . . . whichdsésd or can be expected to
last for a continuous period of not less than twelve mon#iz.).S.C. 88 416(i)(1); 423(d)(1)(A);
1382c(a)(3)(A).The SSA has implemented these statutory standards in part bylpresarifive-
step sequential evaluation process” for determining disabilkp. C.F.R. 88 404.1520 and
416.924. If disability status can be determined at any step indbersge, an application will not
be reviewed furtherld.

At the first step, if the claimant is currently engaged in substayaiaful activity, then he

is not disabled. At the second step, if the claimant’saimpents are not severe, then he is not



disabled. A severe impairment is one that “significantlyit [a claimant’s] physical or mental
ability to do basic work activities.”20 C.F.R. 8§ § 404.1520(c) and 416.924(c). Third, if the
claimant’s impairmers, either singly or in combination, meet or equal the criteriarigrof the
conditions included in 20 C.F.R. Part 404, Subpart P, Appendix 1 (the “Listingpairments”),
then the claimant is deemed disabled. The Listing of Imp@xits are medical cditions defined
by criteria that the SSA has pdetermined are disablin@0 C.F.R. § 404.1525. Ifthe claimant’'s
impairments do not satisfy a Listing, then his residual functionphaty (“RFC”) will be
determined for the purposes of the next tw@steRFC is a claimant’s ability to do work on a
regular and continuing basis despite his impairmnelsited physical and mental limitation20
C.F.R. 88 404.1545 and 416.945. At the fourth step, if the claimant has theREGorm Is
past relevantvork, then he is not disabled. Fifth, considering the claimant’sveapl experience,
and education (which are not considered at step four), and his RW@| het be determined to
be disabled if he can perform any other work in the relevant economy.

A person will be determined to be disabled only if his impairmeats 6f such severity
that he is not only unable to do his previous work but cannot, comgjdes age, education, and
work experience, engage in any other kind of substantial gainfulwimidh exists in the national
economy.” 42 U.S.C. 88 423(d)(2)(A) and 1382c(a)(3)(B). The combined effedit aff @
claimant’s impairments shall be considered throughout the digatbtermination process42
U.S.C.88 423(d)(2)(B) and 1382a(a)(3)XGThe burden of proof is on the claimant for the first
four steps; it then shifts to the Commissioner at the fifth s¥epng v. Sec’'y of Health & Human
Servs., 957 F.2d 386, 389 (7th Cir. 1992).

The Act, specifically 42 U.S.C. 8§ 405(g), provides fardigial review of the

Commissioner’s denial of benefits. When the Appeals Council deeigew of the ALJ's



findings, the ALJ’s findings become the findings of the CommissioBee.Hendersen v. Apfel,
179 F.3d 507, 512 (7th Cir. 1999). This Court wilktain the ALJ’s findings if they are supported
by substantial evidence. 42 U.S.C. § 409{g)son v. Apfel, 131 F.3d 1228, 1234 (7th Cir. 1999).
In reviewing the ALJ’s findings, the Court may not decide the fantsv, reweigh the evidence,
or substiute its judgment for that of the ALJd. Although a scintilla of evidence is insufficient
to support the ALJ’s findings, the only evidence required is “suateace as a reasonable mind
might accept as adequate to support a conclusiéndz v. Chater, 55 F.3d 300, 305 (7th Cir.
1995) (quotingrichardson v. Perales, 402 U.S. 389, 401 (1971)).

The ALJ “need not evaluate in writing every piece of testiyn@nd evidence submitted.”
Carlson v. Shalala, 999 F.2d 180, 181 (7th Cir. 1993). However, the “AlLdecision must be
based upon consideration of all the relevant evidenkeriron v. Shalala, 19 F.3d 329, 333 (7th
Cir. 1994). Further, “[a]n ALJ may not discuss only that evggethat favors his ultimate
conclusion, but must articulate, at some munmmlevel, his analysis of the evidence to allow the
[Court] to trace the path of his reasonin@iaz, 55 F.3d at 307. An ALJ’s articulation of his
analysis “aids [the Court] in [its] review of whether the ALJ'scidion was supported by
substantiakvidence.” Scott v. Heckler, 768 F.2d 172, 179 (7th Cir. 1985).

The ALJ’s findings of fact, if supported by substantial evideaoe conclusive; however,
“[iln coming to his decision . . . the ALJ must confront evidence thas admg support his
concluson and explain why it was rejectedRasarsky v. Barnhart, 335 F.3d 539, 543 (7th Cir.
2003). The ALJ’s decision must also demonstrate the path of regsand the evidence must
lead logically to his conclusionRohan v. Chater, 98 F.3d 966, 971 (7th Cir. 1996). While the
ALJ need not discuss every piece of evidence in the record, he rovistepat least a glimpse into

his reasoning through an adequate discussion, otherwise it will laadech See Briscoe ex rel.



Taylor v. Barnhart, 425 F.3d 345, 351 (7th Cir. 2002yrawski v. Halter, 245 F.3d 881, 8889
(7th Cir. 2001).

l1l.  DISCUSSION

Mr. King raises three issues for the Court’s review: (1) is th#g\ecision that Mr. King
could perform the full range of light work supported by sub&thetiidence; (2) did the ALJ
account for arthritis in Mr. King's right big toe joint; and (3) did theJAccount for Mr. King’s
severe foot ulcers when determining his RA@r. King also raises whether he properly waived
representation in a footnoéad as a resultwhetherthe burden to develop the record falls upon
the ALJ. See Skinner v. Astrue, 478 F.3d 836, 841 (7th Cir. 2007) (“The ALJ’s failure to obtain a
valid waiver of counsel heightens his duty to develop the recorthh).SSI applicant’sight to
be represented by counsel at a disability hearing is statutbddy.”An ALJ must explain three
concepts tgro se claimants in order to secure a valid waiver of this right: “(1) theaneain
which an attorney can aid in the proceedings, (8)abssibility of free counsel or a contingency
arrangement, and (3) the limitation on attorney fees to 25 percent adiygalseénefits and required
court approval of the feesIt. (internal quotation omitted). Mr. King specifically allege<t tiee
ALJ did not explain the manner in which a representative could assist him.

The Commissioner argues that the ALJ sufficiently securedigemaf Mr. King's right
to representation. However, the hearing transcript reveals thak.dheid not explain to Mr. Kug
“the manner in which an attornegan aid in the proceedings.ld. (emphasis added). The ALJ
only explained the availability of free counsel or contingency gearents and the limitation on

fees. SeeFiling No. 132, at ECF p. 29 Therefore, the Court agrees with Mr. King that the ALJ

did not secure a valid waiver and was thus required to “scrupuland conscientiously probe


https://ecf.insd.uscourts.gov/doc1/07314031983?page=29

into, inquire of, and explore for all relevant factsSkinner, 478 F.3d at 8442. With this in
mind, the Court turns to the issues.

The ALJ found that Mr. King had the RFC to do the full range of lightkwwiror to
February 17, 2012. Specifically, the Alfound that Mr. King suffered from diabetic neuropathy,
gastric hypertension, high cholesterol, nerve damage in the fded, mild heart attack. Further,
the ALJ found that some of Mr. King’s alleged symptenuscluding throbbing pain, difficulty
standng, inability to put pressure on his feet, diabetic ulcers, andngaesit when standinrg
could reasonably be caused by Mr. King's impairments. However, tllefdund that the
consulting medical examiners’ opinions, who reviewed Mr. King's exor 2010and found that
Mr. King could perform light work, were consistent with the medieabrds and Mr. King’s own
testimony that he could stand for 6 hours in a work day.

Mr. King argues that the ALJ improperly put too much weight on liing’s testimony
that he could stand for a 6 hour work day, because Mr. King also dtatdeetcould not do so for

an entire work weekSeeFiling No. 132, at ECF p. 4344. The following exchangea& place:

Q: What if you had a job where you only had to work six hours and not 10?
It would be painful, but | probably can do it for six hours.
Every day of the w[eek].

Not every day.

o » O »

Why not?
A: Because the pain just builds up. The more | stand on it, ohe painful it is.

Filing No. 132, at ECF p. 4244. Mr. King argues that his testimony does not indicate he could

perform fulttime light work, as required by the ALJ’'s RFC determinatidime Court finds that

the ALJ was entitled to rely upon Mr. King’s testimony when detemgitthe RFC, but that ¢h
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ALJ’s finding is problematic. First, Mr. King did testify thiae could not work a full work week
of 6 hours per day of standing. Second, the medical opinions upon which thdiéd, se=Filing

No. 132, at ECF p. 20came from October and December of 2010, a full year before Mr. King

was admitted to the hospital for foot ulcarsl testified at the hearing.

Mr. King also argues that the ALJ did not account for his foot ulcers wiadting the
RFC. Mr. Kingtestified that he had been dealing with foot pain, catluaed ulcers since early
2011. Medical records beginning on January 19, 2011, show complaints of foo{ pai
recommendations to see podiatand diagnoses ofcrystal diseasediabetic neuropathyand

extensive plantar callousSeeFiling No. 138, at ECF p. 24Filing No. 138, at ECF p. 2422;

Filing No. 132, at ECF p. 1412; Filing No. 138, at ECF p. 6 Additionally, Mr. King testified

that he could not go to his podiatrist appointments because he coalffandtthe cepay. Filing

No. 132, at ECF p. 44 Then, in November and December 2011, Ming presented to the

emergency room with foot ulcers, which resulted in a thi@ehospitalization in December 2011.
The ALJ noted that, “[ijn spite of these findings and hospital treatprhowever, the claimant
testified that he could stand on his feet for 6 hours during a workdait,ilfhesome pain.”Filing

No. 132, at ECF p. 20 The ALJ then went on to give the consulting medical expert opinions

“significant weight.” Howeer, these opinions did not take into consideration the foot pain and
problems suffered by Mr. King in 2011, because the opinions wera gih\z010.
The Seventh Circuit has repeatedly critezil generalized statements that a:
claimant’s medically determable impairments could reasonably be expected to
cause some of the alleged symptoms and limitations, howevec|aimeant’s
statements concerning the intensity, persistence and limitirecteffof his
symptoms are not credible, because the allegatiomsuasupported and even
contradicted by the medical evidence of recas will be discussed below.

Filing No. 132, at ECF p. 18Bjornson v. Astrue, 671 F.3d 640, 645 (7th Cir. 2012).
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In the Court’s view, the ALJ failed to scrupulously and conscierliiqusbe into, inquire
of, and explore for all relevant facts when it relied upon 2010 mediéaions that did not take
into consideration Mr. King’s 2011 pain and treatments. The gerealalonclusion quoted above
lacks merit when Mr. King’s 2011 medical records support his repoft®bpain and inability to
stand for 6 hour days for an entire work week. Therefore, the Court thadsemand is
appropriate to fully develop thecord and determine if Mr. King had the RFC to complete the full
range of light work given his 2011 medical treatment and reportsaiofppior to February 17,
2012 The Court notes that Mr. King’s argument that the ALJ ignored hishigtbe arthritiss
not a basis for remand. In the numerous medical records from 2@lLiding those interpreting
Mr. King’s x-rays and MRI results, none of the medical professionals diagimosecommended
treatment for arthritis. The ALJ did not err in not consitgit a seves impairment upon this
record.

V. CONCLUSION

Accordingly,the final decision of the Commissioner of the Social Security Admarigtr
is REMANDED in part for further proceeding not inconsistent with thi©rder. The

Commissioner’s dedisn that Mr. King is disabled as of February 17, 2012R&IRMED .

SO ORDERED.

Date:9/17/2014 O\pcwﬂq \Da&tw»qwiﬁf

Hon. Tanya Walton Pratt, Judge
United States District Court
Southern District of Indiana
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