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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

LARRY S. SMITH ,
Plaintiff,
VS.

CAROLYN W. COLVIN, Acting Cause No.1:13cv-1272WTL -DKL

Commissioner of the Social Security
Administration,

N N N N N N N N N N N

Defendant.

ENTRY ON JUDICIAL REVIEW

Plaintiff Larry S. Smitlrequests judicial review of the final decision of Defendant
Carolyn W. Colvin Acting Commissioner of the Social Security Administration
(“Commissioner”), denying/r. Smith’sapplication forDisability Insurance BenefitsSDIB”)
and Supplemental Security Incomi&grI') under Titles Il and XVI of the Social Security Act
(“the Act). Having reviewed the record and the parties’ briefs, the Gawtrules as follows.

l. APPLICABLE STANDARD

Disability is defined as “the inability to engage in any substagéaiful activity by
reason of a medically determinable mental or physical impairmigich can be expected to
result in death, or which has lasted or can be expectadttior a continuous period of at least
twelve months.42 U.S.C. 8 423(d)(1)(A). In order to be found disabled, a claimartt mus
demonstrate thdtis physical or mental limitations prevemim from doing not onlyhis previous
work, but any other kind ajainful employment which exists in the national economy,

considering higge, education, and work experience. 42 U.S.C. 8 423(d)(2)(A).
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In determining whether a claimant is disabled, the Commissiongiogsna fivestep
sequential analysis. At step onfethie claimant is engaged substantial gainful activitiie is
not disabled, despiteis medical condition and other factors. 20 C.F.R. § 404.152041)step
two, if the claimant does not have a “severe” impairment (i.e tlat significantly limitdis
ability to perform basic work activitieshe is not disable®0 C.F.R. § 404.1520(c). At step
three, the Commissioner determines whether the claimant’s impairmeminbination of
impairments meets or medically equals any impairment that apjpghe Listing of
Impairments, 20 C.F.R. pt. 404, subpt. P, App. 1, and whether themgpdimeets the twelve
month duration requirement; if stvet claimant is deemed disabl@0.C.F.R. § 404.1520(d). At
step four, if the claimant is able to perfohmns past relevant workje is not disabled. 20 C.F.R. §
404.1520(f). At step five, if the claimant can perform any otvek in the national economy,
he is not disable®0 C.F.R. § 404.1520(9).

In reviewing the ALJ’s decision, the ALJ’s findings of face @onclusive and must be
upheld by this court “so long as substantial evidence supports tltenoaror of law
occurred.”Dixon v. Massanari, 270 F.3d 1171, 1176 (7th Cir. 2001). “Substantial evidence
means such relevant evidence as a reasonable mgid agicept as adequate to support a
conclusion,”id., and thisCourt may not reweigh the evidence or substitute its judgment for that
of the ALJ.Binion v. Chater, 108 F.3d 780, 782 (7th Cir. 1997). The ALJ is required to
articulate only a minimal, but legitimate, justification for hisgmance or rejection of specific
evidence of disabilityScheck v. Barnhart, 357 F.3d 697, 700 (7th Cir. 2004). In order to be

affirmed, the ALJ must articulate his analysis of the evidémbés decision; while he § not

1 The Code of Federal Regulations contains separate sectidivsgreteDIB and SSI that
are identical in all respects relevant to this case. For the akamicity, this Entry contains
citations to DIB sections only.



required to address every piece of evidence or testimony,” he proside some glimpse into
[his] reasoning . . . [and] build an accurate and logical bridge thenevidence to [his]
conclusion.”Dixon, 270 F.3d at 1176.

Il. BACKGROUND

Larry S.Smithprotectively filed for SSI and DIB oApril 13, 2011 alleging he became
disabled onJanuaryl5, 2011 primarily due tocoronary artery disease with venous thrombosis
and obesity Mr. Smithhas prior relevant work experienceasaster assembler

Mr. Smith’sapplication was denied initially oMay 24, 2011and again upon
reconsideration on July 29, 201Following the denial upon reconsideratibtr, Smith
requested and received a hearing in front of an Administrative udge)“ALJ”). Avideo
hearing, during whiciMr. Smithwas represented lmpunsel, was held in front of AlGregory
M. Hamelon February9, 2012. The ALJ issued hidecision denying/r. Smith’sclaim on
March 27 2012. The Appeals Council deniédr. Smith’srequest for eview onJune 8, 2013
After the Appeals Council denied review of the ALJ’s decishn,Smithfiled this timely
appeal.

A. Medical Evidence

The medical evidence of record is aptly set forth in Mr. Smithief. Specifigpieces of

evidenceare set forth in the discussion section where relevant.
B. Hearing Testimony

At the hearingMr. Smith testified that he was unable to work due to his pagkand
heartcondition He testified thathelived with his wife and sixyearold son and predomindy
relied on his wife to take care of the various domestic respditigbi He noted that Wwile he

had avalid driver’slicense hedid not drivebut maybe once or twice per month to get to



doctor’s appointmentsHe alsotestified thathe watchd television muclof the dayand didnot
listen to music or talk to other people.

The ALJ heard testimony frothe Vocational Epert ( VE”), Dian Hallet The ALJ
asked the VE to consider a hypothetical individual With Smith’sage, education and work
experience who could work with the followimgstrictions working with less than excessive
amounts of pulmonary irritantsrorking in aposition that requires only occasional stair
climbing, balancing, stooping, kneeling, crouching, and crawlind;veorking in anon
hazardous environment (e.g., mbtheights or around dangerous machipemhe VE testified
that such an individual could perform workasashier bench work assembleandcall center
clerk.

1. THE ALJ'S DECISION

The ALJ determined at step one that Mr. Srhild not engaged in substantial gainful
activity sinceJanuary 1, @11, the alleged onset date. At steps two and three, the ALILdedlc
thatMr. Smithhas the severe impairments gbfonary artery diseasdgth venous thrombosis,
and obesity R. at 23 but thathisimpairments, singly or in combination, did not meet or
medically equad listed impairment. At step four, the ALJ determined MwatSmithhad the
residual functional capacity (“RFCty perfom light work as defined by 20 C.F.R.
404.1567(b)“except that he should only occasionally climb stairs, balance, foepl, crouch
or crawl, and that he cannot climb ropes, ladders, or workzartheus environmentsld. at26.
Given tha RFC, theALJ determined that he could not perform anyisfpast relevant work.
Finally, at step five the ALJ determined tih&t. Smithcould perform a range of light work that
exists in the national economy, includiwgrk as acashierandfast food work Accordingly, the

ALJ concluded thaMr. Smithwas not disabled as defined by the Act.



V. DISCUSSION

In hisbrief in support ohis complaint,Mr. Smithargues thathe ALJ made two errors
either of which warrant eeversal and/oremand 1) the ALJfailed to properly explain how the
evidence supports tHRFCgiven to Mr. Smithand2) the ALJ improperly discredited the
opinion of Mr. Smith’s treating physician, CDavid Bain. The Court will addressach
argumenbelow.

A. Evidentiary Support for the ALJ’'s RFC Determination

First, Mr. Smith alleges that the ALJ’s determination of Mr. SmifRFEC was erroneous
because the ALJ did not cite to specific medical evidence to suppdinding.Pl.’s Br,, 13-16.
The ALJfoundthat Mr. Smith “has the residufainctional capacity to perform light work . . .
except that he should only occasionally climb stairs, balance, stoegl, crouch or crawl, and
that he cannot climb ropes, ladders, scaffolds, or work in hazardowsrenents."R. at 26.

Specifically, Mr. Smith asserts thahe ALJ’'s RFC determination is erroneous for two
reasons: lalthough the ALJ mentioned Mr. Smith’s bgekin he did not discuss hoiv
affected the RFCand 2)the ALJ failed to account for his dizziness and herniated @digc in
determining his RFCPI.’s Br., 15. The Court disagrees with Mr. Smith’s allegations that the
ALJ failed to explain how the evidence supports his RFC finding.

An ALJ’s findings need only be supported by substantial evidence, i.e.,rdeshn
evidence as a reasonable mind might accept asiatdetp support a conclusiorixon, 270
F.3d at 1176. Moreover, as explained by the Seventh Ciesmdity if the ALJ “fail[s]to address
[certain] specific finding$ such will “not render his decisiainsupported by substantial
evidence because an ALJ need not address everygiiegalence in his decisiondmsyv.

Barnhart, 309 F.3d 424, 429 (7th Cir. 2002) (citations omitted).



Contrary to Mr. Smith’s allegations, the ALJ did consider Mr. tBmibackpainin his
RFC determinatioand cited to the medical evidence to support his concluRioat 28.For
example, the ALJ explained that “the claimant had lower bacgcle tendernesn December
2008, September 2009, and December 2011 (Exhibit 13F, Pages 60,@H; Blt was
skeptical of thiallegedpain, as Mr. Smith had normdlacksigns in “September 2010,
December 2010, January 2011, February 2011, March 2011, and November 2011 (Exhibit 13F,
pages &, 511, 1518, 2331, 4042 and 6870).” Id. Additionally, the ALJ explained that
greater RFC limitations were not warranted because “[tjadical evidence . . . showed some
limitation in the cervical spine area but niothin the lumbar spine areald. Thus,contrary to
Mr. Smith’s allegationghe ALJ did consider Mr. Smithlsackpainin hisRFC determination
and cited to the medical evidence in so doldg

The ALJalsoconsidered Mr. Smith’s complaints of dizzines&l herniatedervicaldisc
painin his RFC determinationThe ALJ observed that “there was no strong objective evidence
such as xays or MRI's to support” a ore limited RFC than allottetld. This observation took
into account Mr. Smith’s “normal” EE@sults and MRI results that showed orgpfe mild
cord signal change Ex. 13F, at 555. Thesetestswereadministered due thlr. Smith’s
complants of dizziness and back pald.

In all, the Court finds thalir. Smith’s RFC determinatiowassupported by substantial
evidencan the record andcontrary to Mr. Smith’s allegationthe ALJdid consideiMr.
Smith’s back paindizzinessand herniatedervicaldisc painin making his RFC determination

Accordingly, the Court sees no error on tissue.



B. The Weight Given to Dr. Bain

Mr. Smithnext takes issue with the weight tAeJ gave to Mr. Smith’s treating
physician’s (Dr. Bain) medical opiniol.’s Br, 16:19. The ALJ concluded that Dr. Bain's
opinion “cannot be given controlling weight . because it is not well supported and is not
consistent with the overall medical evidence of record, includmd@8in’s own records.R. at
28. Instead, the ALJ gave Dr. Bain’s assment “only limited weightfd. Dr. Bain’s opinion
is as follows:

This letter is being written on behalf of my patient, Larry Smitfsic] is to clarify

his need for disability. This requestis due to the herniated discs anpilesty of

his back pain and | certify that he is rgtysically able to lift over 5 Ibs [sic]

frequently or 10 Ib$sic] occasionally. He is unable to stand or sit more than 15

minutres[sic] hourly. The patientis unable to work on ladders or heavy machinery

due to his condition, this would require him to take more than 6 restddaily,

lasting 20 minute or more, [sicHe would not be a reliable employee, as | believe

he would be missing more than 4 days of work monthly. Itis my opinion that his
condition is permanent.

Specifically, Mr. Smithasserts that the ALJ “use[d] the wrong standard [in] deterginin
if the opinion [could] be given controlling weigh®l.’s Br,, 17,because the ALfbund that Dr.
Bain’'s assessment waisct consistent with the overd medical evidence of recordR. at 28
(emphasis added)instead, Mr. Smitleorrectlycontends that thproperstandard for
determining whether to give controlling weight to a treating gigsis opinion is if it is “not
inconsistent” with other substantial evidence in the records Bt, 17-18.See 20 C.F.R. §
404.127(c)(2) (“If we find that a treating source’s opinion on theeie of the nature and
severity of your impairment(s) is wedlipported by medically acceptable clinical and laboratory
diagnostic techniques and is not incotesis with the other substantial evidence in your case

record, we will give it controlling weight.”)see also Lopez-Navarro v. Barnhart, 207 F. Supp.



2d 870, 885K.D. Wis. 2002) (pointing out that “not consistent” is not the ebrs@andard for
determinng the weight to give a treating physician’s opinion).

However, as recently clarified by this Court, if the ALJ incorgesthted the standard as
“not consistent” but “was engaged in making [the correct] analyses . . . [the ALJ’'S] error
[is] only semantic’(i.e., harmless)Nelson v. Colvin, No. 1:13cv-011410SEB-DKL, 2014 WL
4329011, at *8 (S.D. Ind. Aug. 27, 2014). Here, the ALJ was engaged in analgsrsthe
correct “not inconsistent” standard, because he discussed sablaelsubstntial evidence in
the record that wasconsistent with Dr. Bain’smedicalopinion.

For examplethe ALJ identified progress notes showing Mr. Smith’s back terebam
December 2008, September 2009, and December 2011, while other progreshoeesb/r.
Smith had no tenderness in September 2010, December 2010, January 2011y Eéhdja
March 2011, and November 2011. R. at 28. Additionally, the ALJ pointed outMey 2011
MRI test found only “mild signal cord damagn the cervical spine aredd. Nor couldthe ALJ
find any “information suggesting the need for regulan@fiute rest breaks or a need to miss a
particular numbr of days of work per monthltl. These examples provide a glimpse into the
inconsistenas between the evideniretherecord and Dr. Bain’s medical opinién.

Thus, the ALJ provided a welkasoned analysis as to why Dr. Bain’s assessment was
accorded “only limited weigkitandthushis analysiss supported by substantial evidence in the

reord.

2 The Commissioner surmises thlagése inconsistencies are best understood as a result of
unreasoned, unsupported conclusions specifically solicited b§mvith’s attorney. Def.’s Br.,
9. As observed by the ALJ, Dr. Bain’s assessment suggests he wagaesktsohs that mirror
specificquestions asked of another physician (Dr. Wilson), who dettimeender a similar
opinion.R. at 2728, 28 n.4.



V. CONCLUSION

As set forth above, th&LJ in this case satisfied his obligation to articulate the reasons
for his decision, and that decision is supported by substawittirece in the record.

Accordingly, the decision of the CommissioneAISFIRMED .

[V iginn Jﬁuw_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

SOORDERED:10/21/14

Copies to all counsel of record via electronic communication.



