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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ACF 2006 CORP.,
Plaintiff,
V. CaseNo. 1:13¢v-01286T7WP-DML
WILLIAM F. CONOUR, CONOUR LAW
FIRM, LLC, MARK C. LADENDORF
ATTORNEY AT LAW, P.C.,andTIMOTHY F.
DEVEREUX,
Defendants.
V.
DAVID L. BEALS, SR., LORETTA BEALS,
KRISTEN BEALS by her Guardians DAVID L.
BEALS, SR. ad LORETTA BEALS,

Intervenors.

N N N N N N N N N N N N N N N N N N N N

ORDER DENYING DEFENDANTS' MOTION TO
ALTER AND/OR AMEND FINAL JUDGMENT

This matter is befag the Court olbefendarg Mark C. LadendorfAttorney at Law, FC.
(“Mr. Ladendorf”) and TimothyF. Devereuss (“Mr. Devereux”) (collectively, “the Lawyers”)

Motion to Alter andor Amend Fnal Judgment, Brsuant to FR.C.P.59. (Filing No. 187. The

Lawyers contend that this Court failed to enter judgment in favor of several heasgarthis
lawsuit. For the reasons that follow, the Lawyers’ motioDENIED.

. BACKGROUND

Attorney William F. Conour(*Mr. Conour”) was convictedf stealing moe than $4.5
million from client trust accountsThe Conour Law Firm, LLC (“the Conour firm”) owes money

to several individuals who were victims Blir. Conour’sfraud, including David L. Beals, Sr.,
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Loretta Beals, Kristen Beals by her Guardians, David L. Beals, Sr. amdtd deals(“the
Intervenor$) and toPlaintiff ACS 2006*ACS”), one of theConourfirm’s lenders.Shortly before
the fraud came to lighiMr. Devereuxeft the Conourfirm, takingtwenty-oneclients with him to
Mr. Ladendorf's law firm(*“the Ladendorffirm”).

Those clients ultimatelproducedhearly $2 million inattorneys’ fees (Filing No. 151 at

4-10) Inthe instant casehe partiedirst disputed how much of that money should be paitie
Conour firm for work it performed before Mr. Devereux left foe Ladendorffirm. Secondif
money is owed to the Conour firm, the parties digphtmvthatmoney should be allocated among
thelntervenors and ACS, the entities to whom the Conour firm owes money.

Following a bench trial, this Court concluded that the Conour firrs wesatitled to
approximately$775,000.0@f the $2 million and that in recovering any amounts ow&@S had

priority over thelntervenors. Kiling No. 151 at 19 Both thelntervenors and théawyers

appealed that judgment, with the Lawyers challenging the amount owed to the Conpandirm

the Intervenorsappealing the issue of priorityFiling No. 153 Filing No. 159) On appeal, the

Seventh Circuit concluded that this Court erred in determining the amount of moneyoaved t
Conour firm, and outlined @uantum meritlistribution that amounts to $358,069.88iliig No.
180 at 89.) The Seventh Circuit also concluded that ltitervenorshave priority over ACS in

recovering any ammt owed. Filing No. 180 at 1415.) Because Mr. Conour owes the

Intervenors substantially more than the amount of this judgment, the @mibunt will go to them,

leaving nothing for ACS. Hiling No. 180 at 1) The Seventh Circuit’s mandate instructed this

Court that‘[tlhe judgment of the district couis REVERSED, and the case REMANDED for

the entry of judgment consistent with this opinionZililg No. 180 at 15
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In accordance with this district’s Local Rule-26the parties each filespition statements

regarding the entry of judgmen{Filing No. 182 Filing No. 183) As relevant hereni their

position statement, the Lawyers requested that the Court deteandrevardco-counsel fee$o
the Ken Nunn Law Offic€’Ken Nunn”) and the Keller & Keller Law Firnf‘Keller & Keller”) —
law firms with whom thé_adendorf firmpurports to haveo-counsel fe agreemest (Filing No.
183) This Court entered judgment against ACF, and in favor olntieevenordan the amount of
$358,069.83 (Filing No. 185) The Court declinethe Lawyers’ invitation to award judgment to

the nonparty lawirms. (Filing No. 185 atl-2) The Lawyerghenfiled the instantMotion to

Alter and/or Amend Final Judgment, Pursuant to F.R.C.().5%iling No. 187)

II. LEGAL STANDARD

A motion to alter or amend a judgment under Rul@p9nust be filed no later than 28
days after the entry of the judgmenfed. R. Civ. P. 5@). The purpose of a motion to alter or
amend a judgment is to ask the court to reconsider matters “properly encompasdedisina
onthe merits.” Osterneck v. Ernst & Whinngg89 U.S. 169, 174 (1989¥A Rule 59e) motion
will be successful only where the movant clearly establishes: (1) thabtite committed a
manifest error of law or fact, or (2) that newly discovered evidence precluagdeptdgment.”
Cincinnati Life Ins. Co. v. Beyrer22 F.3d 939, 9547th Cir. 2013) (citation and quotationarks
omitted).

A manifest error “is not demonstrated by the disappointment of the losing pastyhé
wholesale disregard, migalcation, or failure to recognize controlling preceder®to v. Metro.
Life Ins. Co, 224 F.3d 601, 6067th Cir. 2000) (citation and quotation marks omitted).
Furthermore, “a Rule §8) motion is not an opportunity to relitigate motions or present arguments,

issues, or facts that could and should have been presented e&lewhstone Pubgj, LLC v.
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AT&T, Inc, 2009 WL 799546, at *3 (S.D. Ind. 2009). Relief pursuant to a Rijk Btion to
alter or amend is an “extraordinary remed[y] reserved for the exceptional Eastet v. DeLuca
545 F.3d 582, 584 (7th Cir. 2008).
lll. ANALYSIS
The Lawyers take issue with the faittat this Court “did not take into account the co
counsel fee agreementbétween the Conour firm, Kellé& Keller, and Kenn Nunn when it

entered judgment favor of thelntervenors (Filing No. 187 at § In short, tle Lawyerscontend

that this Court was required to allocate a portion ofuttigment tdKen Nunn and Keller & Keller
ThelIntervenorgespond that, as nonpartiésller & Keller and Ken Nunmlo not have standing

to request a judgment in their favorFi(ing No. 189 at 13.) Likewise, they argughe Lawyers

have no standing to advocate on behalf of the nonpa(tésig No. 189 at 13.) Thelntervenors

also argue that the Lawyers failed to raise any issues related to the nonpdiriypsa@n appeal,

and have therefore waived their ability to esibe issue in this motion[Filing No. 189 at 3

A. Judgment in Favor of Nonparties

The Court again notes the standard under which a R@# d8tion is reviewed. Such a
motion will only succeed where the movant clearly establishes that the aoumitted amanifest
error of law or fact or where newly discovered evidence precluded the entry of judgrBest.
Beyrer,722 F.3d at 954A manifest error “is not demonstrated by the disappointment of the losing
party. It is the wholesale disregard, misapplication, or failure to recognize dorgrpfecedent.”
Oto, 224 F.3d at 606.

The Lawyers appear to argue that this Court made a manifesbetagy in declining to
enter judgment in favor of nonparties to this lawsuit. Following the bench trial, this &baiin

its Findings of Fact and Conclusions of LéWwindings and Conclusionsthat the nonparty law
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firms’ claims were not properlyefore this Court, “because the other interested law-firisller
& Keller and Ken Nuna-were not made phes to this action, thus it [waghpossible for the
Court to award any relief to these two firms under the terms of the purportedlfetezounsel

agreements.”(Filing No. 151 at 1011) The Court then entered judgment in accordance with

those findings. Kiling No. 152)

The Lawyers cite to no authority in support of their position that they have standing to
move for judgment on behalf of nonpartiesthat this Court should have included those parties
in its entry of judgment.The Lawyersalsofail to provide any explanation or legal support as to
how or whythis Court can awardnyremediesd nonpartieslet alone that it was required do
so. See Osbun v. Auburn Foundry, 12004 WL 2402836 at *5 (N.D. Ind. 2004) (citiBgpard
of Trusteeof State Univ. of N.Y. v. Fo492 U.S. 469, 4885 (1989) (expressing reluctance to
provide relief to nonparties))Citing no precedent on these pointsgetLawyers have not met the
high burden of Rule 56(e) @emonstratéthe wholesale disregard, misapplication, or failure to
recognize controlling precedentOto, 224 F.3d at 606.

B. Stipulations and Waiver

Following the parties’ presentation of evidence at trial, as cited abov€dhrsconcluded
in its Findingsand Conclusionghat it “cannot take thegpurported cecounsellagreements into

account in determining the proper amount to be awdrdgdling No. 151 at 10 In addition to

the fact that Keller & Keller and Ken Nunn were not parties to the lawthist,Court concluded

that“the testimony presented at the trial and the stipulations filed by the parties géictiog

accounts as to the terms of these agreemerftdihg No. 151 at 1) Ultimately, the Court held
that “the application and enforcement of any referral fee agreements will nbedatidressed

amongst the parties and nparties outside of this litigation.” F{ling No. 151 at 1412) On
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appeal to the Seventh Circuit, the Lawyers did not raiseckmys of errorelated to the fee
sharing agreements the nonparty law firms, regarding either this Court’s factual findings dr lega
conclusions.Ther briefing containecho references to this Court’s Findings and Conclusions, and
the Lawyers didhot assert that this Court erroneously concluded that it could not afford relief to
thenonparties.

The Intervenors argue that the Lawyers have waargdment orthe issue of the eo
counséfee agreements, because the Lawyaited to raise it on appeal to the Seventh Circuit.
The Lawyers respond that they were not required to appeal this issue, q&¢ahiseCourt was
bound by a stipulation filed by the parties regarding the existence -sh&mg agreements

between the Conour firm and the nonpartieging No. 187 at 7Filing No. 190 at 34); and (2)

ordinarily stipulations of fact will obviate the need for appellate rewatfactual findings (Filing
No. 190 at »

The Lawyers’argument@remistaken for several reasons. Two documents appear to be
referred to as “stipulations” ithe Lawyers’ briefing: Docket Number 148 and DocKgumber
150. Docket Numberl48is a“Stipulation Regarding CG&ounsel Fees of Keller & Keller, LLP
and the Nunn Law Office,” (“Stipulation”andDocket Numbed 50 is a “Joint Position Statement
Regarding Whether Keller & Keller, LLP and the Ken Nunn Law Office areuiRed| Parties

Under F.R.C.P. 9 (“Joint Position Statemeht (Filing No. 148 Filing No. 150) While it is

not clearon which document the Lawyersly, as their briefing suggests elementbath, neither
supports the Lawyergurrentcontentions.
First, the Sipulation was stricken by this Court shortly after its filing, because it was filed

in violation of Local Rule 83F(a). (Filing No. 14§ Filing No. 149) This Court is not bound to

consideror base its judgmeiain stricken filings which are outside the record of tteese Secoml,
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the factual statements contained in Joent Position Statement likewisgrenot binding on this
Court. The Lawyers citeout-ofcircuit cases for the proposition that “[ulnder federal law,
stipulations and admissions in the pleadings areemlly bnding on the partieand the Court],]
(citing PPX Enters., Inc. v. Audiofidelity, In@46 F.2d 120, 123 (2d Cir. 1984)).Filing No.
190 at 5) (Emphasis in original.) However, binding precedent within this Circuit holds the
opposite:

Generally, stipulations are not binding on the-faadler. A stipulation is a contract

between two parties to agree that a certain fact isAnedytical Engineering, Inc.

v. Baldwin Filters, Inc.425 F.3d 443 (7 Cir. 2005). As such, standard contract

principles apply. A contract between the prosecutor and the defendant cannot bind

a third partythe district court judgevithout his consent as well.
United States v. Barng802 F.3d790, 796 {th Cir. 2010). In addition, as was the casBamnes

this Court explicitly concluded th#he Joint Position Statement conflicted with the accounts of

the feesharing agreements testified tolt (Filing No. 151 at 1) Far from being bound by

the JointPosition Statement, the Court was free to consider and reject that evi@sscBarnes,
602 F.3d at 796.

If the Lawyers beliegd this Court’s conclusion to be in error, they stidwave appealed
that finding. A Rule 5@)motion “is not an opportunity to relitigate motions or present arguments,
issues, or facts that could and should have been presented eBrigavristone2009 WL 799546
at * 3. The Lawyerdere seek to do just that, and their Motion must be denied.

Finally, for the sake of completeness, the Cbtigfly addressethe issue of waiver. The
Intervenorsargue that because thawyerscould have appealed the nonparty law firm issue, they
have waived any arguments related to the amounts claaméehalf ofthe nonparty law firms.

(Filing No. 189) The Lawyers respond that they were not required to ap@aatshe, because
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this Court was bound by the stipulation filed bg thawyers and ACSand ordinarily stipulations

obviate the need for appellate review of factual findin@sling No. 190 at 5-3)

As discussed above, the Court rejects the Lawyers’ argumerit thas bound by the
parties’ stricken Sipulation orJoint Position Statemenso thisargument must fail But, even
assuming thathosefilings were valid and/or binding on this Court, the Lawyers’ argument still
fails. This Court decided the issue of the nompéaw firms at trial, and it explicitly concluded

that the nonparthaw firmswould not be considered in awarding judgmefatling No. 151 at 10

12.) The Court then entered a judgment that did not include any relief to the nonpenyaites

(Filing No. 151 at 1611.) If the Court had been bound by t8&pulation (or theJoint Position

Statement)as argued by the Lawyers, it should have been tdetlre Lawyerdhat the Cart
entered a judgmernlhat wasnconsistent witithose documentsSuch an error would necessitate
appellate reviewbut the Lawyers chose not to raise it.

V. CONCLUSION

For the foregoing reasons, the Lawydviition to Alter and/or Amendrinal Judgment

(Filing No. 187 is DENIED.

SO ORDERED.

Date: 1/24/2017 d‘“’?\" OMQM&

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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