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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,

1:13ev-01312SEB-MJD
VS.

)
)
)
)
)
)
)
TIMOTHY EDWARD COOK, )
XYTOS, INC. CLERKS ENTRY OF )
DEFAULT ENTERED 10/8/2014, )
ASIA EQUITIES, INC. CLERKS ENTRY OF )
DEFAULT ENTERED 10/8/2014, )
)

Defendants. )

ORDER ON PENDING MOTIONS FOR SUMMARY JUDGMENT,
DEFAULT JUDGMENT, AND TO DISMISS

This matteiis before us onhree fully-briefed motions: (1plaintiff Security and Exchange
Commissions (“SEC”) Motion for Summary Judgment [Dkt. No. %9]2) Plaintiff SECs
unopposed Application for Final Judgment by Default as to Defendants Xytos, Inésand
Equities, Inc. [Dkt. No. 63]; and (®efendant TimothyCook’s combinedRule 12(b)(6) Motion
to Dismissas to Count Seven (VII) of Plaintif Complaint and Motion for Summary Judgment
[Dkt. No. 75]. For the following reasonshé SECs Motion for Summary Judgment is
GRANTED, the SECs Application for Final Judgment by Default is GRANTED, and Mr. Csok
Motion to Dismiss and Motion for Summary Judgment is DENIED.

INTRODUCTION

The SEChasasserted claims against Timothy E. Cook related to his sa{gto$, Inc.
securities.Mr. Cook is the Chairman and CEO and Xytdhe SEC contasthat Mr. Cook made
misrepresentations about Xytos on its website, in press releases, “andrinews” provided to

investors,all of which violatedthe Securities Aciof 1933. The SEC seeks disgorgement, civil
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penalties, prejudgment interest, and injunctions in responaedi@sa remedy forMr. CooKs
conduct. Mr. Cook disputeall allegations against him, contends that Xytos was a legitimate
business, andssertghatall hisrepresentationsere truthful

Thelengthy timeline running througtthis litigation is significant. At certain time prior
to 2008, Xytos acquired a rdeal facility, Xytos treated singlepatient(for free), and Xytos
collaborated witrasingledoctor. Beginning n approximately 2008nd thereafteiXytos lost its
medical fcility, Xytos treated no patients, and Xytos had no medical professiohawvivitm it
was affiliated. These facts are not in disput&he SEC alleges thasometimeafter 2008 Mr.
Cook madevariousmisrepresentations on the Xytos website and in pedsases, and sold shares
of Xytos stock under false pretensdsis litigation ensued.

PRELMINARY PROCEDURAL MATTERS

SEC's Motion for Summary Judgment.

The SEChas movedor summary judgment on its claims against Timothy E. Cook. Mr.
Cook contends thahe SEC ha%abandon[ed]the original allegations [in its Complaint] and has
listed different allegations in &ir Motion for Summary Judgmeifit [Dkt. No. 72 at 1J Our
review indicates thisharacterizatioby Mr. Cook is not accurate. In its 2013 Complaint, the SEC
alleged thatsince ateast2010,Mr. Cook knowinglymade numerous material misrepresentations
on the Xytos website, in at least one press release, and in materials distributedstors.

[Compl. at 95051, 98105.F It also allegedhat Mr. Cook sold unregistered shares of Xytos

1 Mr. Cook takes issue with the fact that between the filing of the Complaint afilihipe
of the motion for summary judgment, the SEC narrowed the time period at issue. Mr. ik ar
that the SEC “abandoned [its] original allegation” that Xytos was a company ia oain
choosing instead to focus on the time period after 2008. [Dkt. No. 74 at 9.] This kind of
winnowing to include only viable claims is actually welcomed by the Court; it shoultenot
curtailed by a strict adherence to the limited retf notice pleading. Moreover, Mr. Cook’s
objection holds no sway in convincing us that Xytos was a viable medical company after 2008.



stock [Id. at  78.] Mirroring the allegations in the Complaihe SECs motion for summary
judgmentalso assertghat from 2009 to 2012, Mr. Cook knowingly made numerous material
misrepresentations abbXytos on the companhy website, in press releases, and in an investor
prospectus, and that he sold unregistered shares of X{akis.No. 60 at 12.] The SECs motion
for summary judgment seeks judgment in its favor on the clhinasasserted inhie Complaint.
Mr. CooKs argument that the SECmotion for summary judgment abandons claimsraakles
different allegationglemonstrates a misunderstandingthad purpose of notice pleading under
Federal Rule of Civil Procedure-8&hatthe detailsof the claimareto be fleshed out through the
course of litigatiorand that the discovery process is meant to more thoroughly examine the facts
We find that he SECs Motion for Summary Judgment squares with its Complaintlztdhere
is nothing untoward about the way in which the motias been framed

On February 27, 2015, in response to the SBbtion for Summary Judgment reply brief,
Mr. Cook filed a 44page srreply. [Dkt. No. 74.] As provided in Southern District of Indiana
Rule 561(d), sureplies are appropriatenly to address new evidencetorespond to the moving
party s objection to the responding pasyevidence. Neither of hesetwo justificationsfor a
surreply existhere. In addition,Local Rule 71(e)(1) limits Reply briefto 20 pages. Mr. Cook
surredy exceedghe page limit bymore thardouble. More critically, Mr. CooK's surreply adds
nothing to the discussion of the issues on summary judgment. Indeed, M¢s @peking
paragraph of his Surreptiescribeshe SECsreply & simply a restatemehof its opening brief
and states that he hassponded to these allegations” in his previoddgd response. [Dkt. No.
74 at 6.] Mr. Cook seeks to persuade tBeurt that genuine issues of material fact exist by
attempting to refuténe-by-line the headings and arguments of the 886Ge motion for summary

judgment,as opposed tthe factual basis for the claim$%Ve have given carefutonsideration to



Mr. CooK s argumentsbut still must hold him tehe applicable procedural ruleSee Members v.
Paige 140 F.3d 699, 702 (7th Cir. 1998]R]ules apply to uncounseled litigants and must be
enforced.).

Mr. Cook alsdiled his response to the SEEMotion for Summary Judgment on behalf of
Asia Equities, Inc. an¥ytos, Inc. Both of these defendants were defaulted on October 8, 2014
and thoselefaults have not been set asitMoreover these entitieare not represented by counsel
and cannot be represented by Mr. Cook, aattorney. Mr. Cook’s responses orebalf of Asia
Equities, Inc. and Xytos, Inwill thus be disregarded.
Mr. Cook’s Motion to Dismiss and Motion for Summary Judgment.

Long dter the deadline passed fidmg dispositive motionsgeeDkt. No. 18 at 5 (setting
December 8, 2014 as the dispioe motion deadling, Mr. Cook filed on March 2, 2015 a Motion
to Dismiss and Motion for Summary Judgment as to the SEGunt V1| which allegesiolations
of Sections 5(a) and 5(c) of the Securities Act of 1@aBure to register the securitlesMr.
Cook’s motion repeats defenses to this cl&enasserteih response to the SE€motion for
summary judgment[See generall{pkt. No. 75.] In fact, Mr. Cookorrowsargumentsnade by
the SEC in its Motion for Summary Judgmenid. pt 7-8.] As noted above, pro se litigants are
bound by the same rules as those represented by counsel. Mrs Gelalted motion is denied for
all of the substantive reasons stated heaahin addition based oits untimelyand duplicative
nature.
The SEC s Application for Final Judgment by Default.

On December 19, 2014, the SEC moved for final judgment by default as to Defendants
Xytos, Inc. and Asia Equities, Inc., against whom default was entered on October 8, 2014. No

party objected to the applicationrfentry offinal judgment. Accordingly, with the exception of



allegations related to damages, the factual allegations of the Cotrgglainst Asia Equities and
Xytos are accepted as true, ansljsafurther explained herein, the SE@pplication is graed.
E360 Insight v. Spamhatsoject 500 F.3d 594, 602 (7th Cir. 2007) (“A default establishes, as a
matter of law, the defendants are liable to plaintiff on each cause of actioaedalleghe
complaint.”) (citations omitted).

BACKGROUND AND MATERIAL FACST

The SEC sets fortlin copiousfashion the factual basisf its Motion for Summary
Judgment. In response, Mr. Cobé&sfiled a confusing amalgamation of facts and arguments.
Although Mr. Cookhas presentedn array ofbackground facts and embellisbntsof facts
presented by the SEC, these fdeté decidedlyshort of creatinga genuine issughat would
foreclosesummary judgment.

A Mr. Cook’s History of Corporate Investment.?

In the mid1990s,Mr. Cook owned a company called Suisse Capital. [Deposition of
Timothy E. Cook(Cook Dep?) at 20.] Through Suiss€apital Mr. Cook invested his and others
money in ten to twenty public companig¢td. at 1921.] Mr. Cook ceased doing business through

Suisse Capital in the early 2000s because the company hadl thstmoney it invested.ld. at

2 Mr. Cook disputes the accuracy of several of the SEC’s headings in its briefafRaple,
Mr. Cook disputes the SEC’s contention that “Cook Invested His and Others’ Money in a
Insolvent Race Car Company” [Dkt. 60 at 2] and that “Cook Tried But Failed to Develdjgé/
Businesses for Xytos'id. at 4]. [Dkt. No. 72 at 15see also idat 18 (disputing the headings
“Cook did not disclose his affiliation with Xytos to the Brokerage Firms,” “Betw2009 and
2012, Cook Sold 4,813,109 Xytos Shares for $503,513,” and “Cook Made at Least $100,000
through Private Placements of Xytos Stockd);at 19 (disputing “Cook Was Responsible for the
Content on the Xytos Website”).] The SEC’s argumentative headings tatiésreént of Material
Facts Not in Dispute are not facts themselves, but rather apparentt} to tfacilitate the
organization of the SEC'’s factual explicatioWithout evidentiary support, these headings do not
constitute admissible facts that impact the outcome of the summary judgment motosaniéd
is true for Mr. Cook’s objections to the SEC headiggthout evidentiary support, Mr. Cook’s
allegedly dispted facts are inadmissible and, more to the point, irrelevant.



20, 24] Asia Equities, Inc.“Asia Equities) was the holding company through whidh. Cook
made he Suisse Capital investmentsd. at 37.]

In 1998 through Asia EquitiedVir. Cookinvested apprdrately $1 million in a company
called ISM Holding Corp. Ifl. at 26; Dkt. Nos. 664 and 665 (Mr. CooKs Jan.10, 2015
Testimony at SEC hearinjGook Test)) at117-18.] Most ofthat$1 million came from other
investors. [d. at26, 41 93] ISM was a sports management company that purportedly owned and
operated race car team®kt. No. 62-16 (ISM Holding Corp Form 1RSB (“ISM 10-KSB")) at
3; Cook Depat66, 71] In exchange for its investment, Asia Equities received millions of shares
of ISM stock. [ISM 10-KSB at 5.]

After the investment in ISM failedvir. Cook “discovered in 1999 or 2000 that ISM
liabilities greatly exceeded its assefSook Dep. at73] Mr. Cook believed ISM management
had misrepresented the cpamys assets ahliabilitiesin connection with that investmenfid. at
25, 73.]

B. The Beginning of Xytos and Its Medical Focus.

1. The Formation of Xytos, Inc.

In the early 20009Wir. Cook took over ISMn an attempt taecover the maogy hehad
previouslyinvestedin the company andhcilitate an acquisition of ISM by Global Access, a
telecommunications companyCook Dep.at 24-27, 67, 7273, Cook Test.119-20] Global
Access pulled out of the deal after being sued by’ Strleditors.[Cook Dep at 2526, 67,72-
73; Cook Test. 119-20.]

In 2004,Mr. Cook changed ISM name td'Xytos, Inc’ and announced that it was a
medical company. [Cook Dep a 66-68; Dkt. No. 6224 (Xytos, Inc. Business Entity

Information)] The millions of ISM shares Asia Equities hdiii$ became shares in Xytd§€ook



Dep.at 4Q Cook Test. al20-21] Mr. Cook has been the CEO of Xytos since 2004. [Cook Dep
at 32] He hasalsobeen the lone direatof Asia Equities since 2004Id[ a 37, 4Q Cook Test.

at 111-12.] Since lecomng CEO of Xytos, Mr. Cook haseverbeen paida salary or other
compensation by Xytos, nor was he employedwdieee [Cook Depat 27%28.]

Mr. Cook personallyhas no medical trainingld. at 11.] When he changed 1S%hame
to Xytos in 2004, halsohad no scientific training outside of his affiliation with companies relating
to Xytos. [d. at 13.] Mr. Cookearned dusiness degree from Marian College in the 139@b
has no additional formal educatiorid.[at 11.]

After changing ISMs name to Xtos,Mr. Cook began looking for a novel technolagsat
Xytos could commercialize[ld. at 77] In or around 2004, he pursued technologies relating
hair and teeth regeneratias well aghe treatment obrain hemorrhaging][Id. at 77, 89, 103.
Xytos was never able to commercialize any of those technolddiesit 99,100-01.]

2. Xytos’s Focus on Cancer Treatments.

Also in approximately 2004Mr. Cook turned his attention to technologies for cancer
treatments.In this regardMr. Cook began discussions with Dr. Thomas Cleary, a physician in
Australia. [1d. at 108] Dr. Cleary worked at a clinic in Melbourne, Australia, wheraltegedly
treated cancer patients using photodynamitlight” therapy. [Id. at 10708, 115] As pat of
this therapy, a synthesizea chlorophyll powder mixed with distilled watewas dropped under
the patierits tongue. [Id. at 11214] According to Mr. Cook, fer three dayshe synthesizer
would attach itself onlyo cancer cells At thatpoint, a device that emitted laser or other light or
sound waves would activate the synthesizer, killing those cancer celisetieatiose to the surface

of the body, such as on the skin, prostate, or brelstat[112, 114.]



Mr. Cook reached a business agreement with Dr. Cleary around 2004, undeKwitbgh
agreed to open a nedlinic in Australia for Dr. Cleary.[Id. at 10607, 109] Dr. Cleary, in turn,
agreed to treat his existing cancer patients at the new Xytos dlidiat 107] But Xytos neer
opened a clinic or any other facility in Australia, nor did it ever treafpatignts or generate any
revenue in Australia.[ld. at 11819.] Dr. Cleary came to the United States to work for Xytos
sometimearound2006. [d. at 14647.] Dr. Clearly left for Ireland around Christmas of 2006 or
2007 and never returned to Indianapolikl. &t 14647.] Mr. Cook believes that Dr. Cleary has
since died. Id. at 174.]

3. Xytos Treatment of Cancer Patients in the United States.

In approximately2006,Mr. Cookand Dr. Cleary agreed that Dr. Cleary would come to the
United States to treat patients using photodynamic therapy at a new XytoshainMr. Cook
planned to open in Indianapolisld[at 12021.] Dr. Cleary also agreed to train doctors aeoth
clinics Xytos planned to open around the worlid. §t 120-21.]

In 2006, Mr. Cook attempted to secure approval from the Medical Licensing Board of
Indiana (MLBI ") for Xytos to treat cancer patients in Indiana using photodynamic thefaby
at 130; Dkt. No. 65 (May 3, 2006 letter from Mr. Cook tdrick’) at 1] Mr. Cook attempted to
secure approval under an Indiana statute (Ind. Code28.8512.1) that allows Indianficensed
physicians to conducexperimental or nonconventional tnesnt outside of a hospital setting
provided the MLBI develapprotocols for such treatmerfDkt. No. 623 (July 5, 2006 letter from

Medical Licensing Board of IndiandNILBI”) to Xytoss attorney) Dkt. No. 626 (Xytoss



submission to the MLBIat 72]° Throughits attorney Xytos submitted its treatment protocols to
the MLBI in May 2006. [Dkt. No. 62- (letter from Xyto% counsel to the MLBI) at 2.]

In a July 5, 200€etter toXytos's attorney, the MLBI responded to Xytos’s submission by
requestinghat Xytos comply with one of the following conditions concerning its cancer tee&tm
(1) establish a relationship with a hospital investigation review board, (2) ektahielationship
with an independent investigation review board, or (3) haveditysaccredited by one of three
nationally recognized accreditation bodi¢kl. at 1, Dkt. No. 623 (MLBI letter to Xytos)] Mr.
Cook received the letter on or abdlog day it was senduy 5, 2006. [Cook Dep. at 133.]

Xytos never complied witlthe MLBI’s 2006 request[Dkt. No. 6210 (MLBI Jan. 28,
2010 Meeting Minutes) at 9.] Xytos never established a relationship with an investrgatew
board, nor was it ever accreditefCook Dep. at 137, 13B.Sometime later ir2006,Mr. Cook
contaced a nationallyrecognized accrediting body, the Joint Commission on Accreditation of
Healthcare OrganizationSJCAHQO'). [Id. at 134;Dkt. No. 6226 (Declaration of Chad Larson

(“Larson Decl)) at 15.]* According to Mr. Cook, JCAHO referred Xytos tdrRary Resources

3 Mr. Cook argues that this fact is disputed because he maintains that IndianaZZede §
22.5-12.1 does not contain the word “approval” and that Xytos therefore did not need approval to
perfam Xytos’s treatments. [Dkt. No. 72 at-16.] Mr. Cook further explains that the Xytos
technology was new to the MLBI and, as a result, the Board was unable to establish pimtocols
that technology. Ifl. at 16.] Mr. Cook’s position with respect these SE€asserted facts is
argument, not evidence of competing facts. Mr. Cook obviously is attempting tasksthht
Xytos did not need MLBI approval to perform its treatments. The facts set forth 8 @above
repeat Xytos's lawyer’s letter, that attached hereto, for the Board’s review, comments, changes
and/or approval the XYTOS protocols . ..” [Dkt. No. 622 at 2 (emphasis added).] Even if
Xytos believed it did noheedMLBI approval, it is undisputed that Xyt@®ughtapproval from
the MLBI.

4 Mr. Larson is the Accreditation Manager for Service Teams for the Ambyileitealth
Care program at the Joint Commission, formerly known (until 2007) as the Joint €aomuon
Accreditation of Healthcare Organizations. [Larson Decl. A fMr. Larson’s duties with the
Joint Commission include management of initial and resurvey activity for latobu
organizations. Ifl.]



in Florida to assist with accreditatioand Xytos paid PrimarfiResourcesh4,350to assist with
Xytos's accreditation with JCAHO [Dkt. No. 615 (Xytoss bank statements); Dkt. No.-81
(Zeeot bank statementg) JCAHO never conducted a survey of Xytos and, as such, never
accredited Xytos.[Larson Del. at 5] Mr. Cook acknowledged in a March 2008 letter that
Xytos had not received full approval from the MLBIDkt. No. 624 (letter from Mr. Cook to
Maura Hoff related to lease payméit In 2010, the MLBlacknowledgedhat it had never
approved Xytos “XyChloro” photodynamic treatment[Dkt. No. 6210 (MLBI Jan. 20, 2010
Meeting Minutes at 9]°

Additionally, Xytos nevereceivedanyFDA approvals, nor did seek any[Dkt. No. 62
14 (Def. Reg. for Admissions Respt)2;Cook Dep. at 158; Cook. Test. 7] Xytos also never
received any regulatory approvals in Iceland. [Cook Dep. at 101-02.]

Before June 2006, Xytasmaintainedno facility to treat patients in the United States or
anywhere else[SeeCook Dep. at 174, 181.In May 2006 Mr. Cook signed ¢&aseon behalf of
Xytos to renta medical suite located in a commercial buildiogatedat 8330 Naab Road in
Indianapolis. [Declaration of Robert L. Titzer Titzer Dep?) at 1Y 2-3.] The lease term was

June 1, 2006 through November 30, 200€. T 4]

® Since 2003, Mr. Cook has owned a company called Zeeot, Inc. [Cook Dep34f 33
Mr. Cook describes Zeeot as an alternative energy company, but it has not conuypbiesireess
or generated any revenues under Mr. Cook’s ownership, and Zeeot has never beamea full
endeavor for Mr. Cook.Id. at 34; Cook. Test. at 114-15.]

® Mr. Cook disputes this fact as presenbgdthe SEC again because he asserts Indiana
Code §25-22.5-12.4 does not require approval from the MLBISegDkt. No. 72 at 17.]
However, this legal argument does not place in dispute the fact asserte®Bthwat the MLBI
did not approve Xytos’s XyChloro photodynamic treatment.

" Mr. Titzer is the Executive Vice President for HAS Commercial Real Estate wihedo
and managed the commercial office building located at 8330 Naab Road in Indianffitdesr
Decl. at L-2.]
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During the time in which Dr. Clearyisited the United States, he allegedly treated one
patient for Xytos. $eeDkt. No. 6213 (Def. Interrog. Respat 113, 16; Cook Dep. at 147, 193
94.] That patient, wha Dr. Cleary knew before becomimgsociatedavith Xytos, did not pay
feefor the alleged treatment.Déf. Interrog. Respat §16; Cook Dep. at 147, 190.] Mr. Glo
knewin advance th@atient would not be payirfgr the treatmenbecause itwas just a training
sessior. [Cook Dep. at 147.]

The one patient Dr. Cleafyreated in 2006 or 2007 was the first and only patient Xytos
ever treated. Def. Interrog. Rep.at §13; Cook Dep. at 147, 183, 189, 19394, 210, 244]
Xytos never treated any other patients, nor did it ever generate any régenueeating patients.
[Cook Dep. at 129; Def. Interrog. Resp.{16.]

Xytos stopped payingenton the Naab Road suite as of January 2QU8zer Decl. at %;
Cook Dep. at 170. Mr. Cooktestified that hestopped paying rent because Xytfidn’t have
any money to pdy and because the hopém revenue from treating patientsvasrit
forthcoming.” [CookDep.at 170]® ThereafterMr. Cook and Xytos did not have access to the
rented premises[Titzer Decl at 11] Mr. Cook stated in letters to the leasing agent in April and
May 2008 that Xytos had newerused the Naab Road suitéd.[{16-7; Dkt. No. 62-4 (Mar. 25,
2008 letter from Mr. Cook to Maura Hoff regarding 18a$€T]o date XYTOS has been unable to

use the space at Naab Road .").]

8 In late 2008, the leasing agent obtained an order of possession and judgment in Indiana
state court against Mr. Cook and Xytos for $73,572.59 to cover back rent and other fiees. [T
Decl. at 1P-10.] To date, neither Mr. Cook nor Xytos has paid any of the outstandingeudg
[Id. at 719.]

11



C. Xytos Investors and Stock Sales.

1. Xytos Investors from 2004-2012.

From 2004 to 2012, shares of Xytos were continuously quoted and traded on the public
over-the-countestock market known as thépink sheets. [SeeCook Dep.at 89, 120,125.]
During this period, investors purchased shares of Xytos on the open m&detidat 125, 219.]
Mr. Cook believed Xytos was a good investment because the company had access to novel
technology thatwasrit readily available in the world.[Id. at 1823.] Mr. Cook’s compensation
did not include any stock or other remuneration, thohighwife purchased several hundred
thousand shares of Xytgsock in the open markét[Dkt. No. 72 at 1718 (citing Dkt. No. 6111
(May 26, 2010 Xytos press release regarding new Chief Medical Office)k. Test. at 27-28.]
Mr. Cook thought the share price would go ap Xytos began to reap revenues from treating
patients with its novel cancer and hair/teeth technolof&sok Dep.at 128] Mr. Cook produced
to the SEC a Xytos shareholder registigtedas of February 2009 that listed S8parate
shareholders[Dkt. No. 62-7 (Xytos shareholder registry).]

2. Mr. Cook’s 2009Asia Equities Accounts with Merrill Lynch and E*Trade .

In 2008 or 2009Mr. Cook began running out @inds [CookTest at 121.] In 200%e
opened a brokerage account in the name of Asia Equities at Merrill Lynote,Ftenner & Smith
(“Merrill Lynch”). [Cook Dep. at 222.] Into that account he depositece thar8 million Xytos
shares heldby Asia Equities. Id. at 231; Dkt. No. 627 (Asia Equities statement) at 3.] Mr.
Cookbegarselling the shares in the Merrill Lynch account to peypersonal expenses atiakelp
support [Xytos].” [Cook Dep. at 224.]

In August 2011Mr. Cook opened another brokerage account at E*Trade Secutifies

(“E*Trade’) in the name of Asia Equiti¢sl. at 231; Dkt. No. 6412 (E*Trade opening documents
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for Asia Equities)jinto which hetransferred the roughly 2 million Xytos shares remanimthe
Merrill Lynch account [Dkt. No. 6219 (E*Trade statemeitat 5.] WhenMr. Cook opened the
E*Trade account, heignedhis wife¢ s nameon what purpoted to beAsia Equities corporate
resolution authorizing Cook to open and place trades in that acd@aouk Test at 127;Dkt. No.
60-12 at 7.]

Mr. Cook testifed thatas CEO ofXytos from 2004 to the preseite considered himself
to be an officer of a public company. [Codkst at 116;seeCook Dep. at 66, 135, 8687.]
Both the Merrill Lynch and E*Trade account applicaitmat Mr. Cook signed asked the applicant
whetherhe wasan officer or director of a public company. [Cook Test. at 116; Dkt. NA.260
(E*Trade opening documents); Dkt. No. 62 Merrill Lynch application) at-&.] Mr. Cook did
not mention Xytos on either application, nor did he disclose that he was a director oradféicer
pulic company. [Cook Dep. at 252; Cook Testld6; Dkt. No. 6012 at 2; Dkt. No. 6248 at 3
4.] In or around 2011, Mr. Cook told one investGerald Wojtan)that, under SECutes, an
investor would not be able to lawfully sell his Xytos shares if the investor leeaatirector of
Xytos. [Deposition of Gerard Wojtan at 41In or around 2012yir. Cook also told Mr. Wojtan
thathe Mr. Cook)was“just a CEO of Xytosand“didn’t own one shafeof the company.[id.
at 4142

From January 2009 through December 2012, Mr. Cookastithl 0f4,813,109 shares of
Xytos on the open market from the Asia Equitieokerage accounts. [Dkt. No. 67 (Table A to
Declaration of Norman Hlones, Staff Accountant with the Enforcement Division of the SEC)
seeCook Dep. at 225.] Téhtotal proceedom those sales wakb03,513. [Ex. 8 Table A.] Mr.
Cook sold shares of Xytos on 296parate occasiomiiring that periodandfailed tofile any

registration statement with the SEC relating to any of thoss. sgl@ok Dep. at 251; Ex. 45EC
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Records Custodian Attestation) at 41; Ex. 8 Tahle Mr. Cook notes that the shares of Xytos
that weresold between 2009 and 2012 were owned by Asiatieg, Inc. andthough not owned

by Mr. Cook hecontrolled the Asia Equities brokerage accounts and he personally authorized the
sales and he personally withdrew the sales procdé&dd. No. 72 at 18; Dkt. No. 73 at 8 (citing
Cook Dep. at 111, 12231)] Mr. Cookusedthe proceeds from those salesupport his personal
needs [CookTest at 141, 190, 213.]

In applying the proceeds from his opearket Xytos sales to finance hgersonal
expensesMr. Cook, for example, in April 201@sed fund from his Merrill Lynch brokerage
account to make payments to DirecTV, a pool supply store, Pizza Hut, and his home edeity le
among other payees. [Cook Dep. at 224-30, 231, 233.]

Mr. Cook also used some of the money he raised from private placewestors to pay
his personal expense$Cook Test at 186, 197098; Dkt. No. 618 (Xytos bank statementg)For
example, shortly after one Xytos private placement investor wired $25,00théXgytos bank
accountMr. Cook used a debit card linked to that account to make purchases at Benihana, Kroger,
the Reebok Store, and McDonald[CookTest at 19697; Dkt. No. 628 (Xytos bank statement)
at 910, 1516] Mr. Cook hadtold individual investors he would use their money for Xigos
business in Gerany. [Cook Test at 141, 188. One investotestified that hevould have been
“furious” if he had knownMr. Cook spent investor funds on personal expenses. [Wojtan Dep. at
111-12.]

Mr. Cook attempts talispute the SEC’s version of these facts. He first claims that the
proceeds of Xytos, Inc. stock sales were used for Xytos International, @itlegument titled
“XYTOS Use of the 100K in investors [sic] Funds [Extracted from XYTSO Bank Acfbunt

[Dkt. No. 725.] However, this document does not support Mr. Cealontention. In facthe

14



document at Docket Number -B2does not mention Xytos Internationkde. Mr. Cook faik to
explain how Docket Number 72 supports his clainm any way, an@lsohas omitted any attempt
to authenticatet.

Mr. Cook next claims that his employment contract with Xytos provided thatdtethe
right to use funds for personal expenses, if he chose to do so.” [Dkt. No. 72 &blBg extent
this claim is premised on Defendant’s Exhibit 16, iamsinaccurate summary tfat document
[Dkt. No. 7216]. This excerpt of Mr. Cools employment contra¢Def. Ex. 16 does not grant
care blanche authority to Mr. Cook tse corpany unds for personal expense he claims

Finally, Mr. Cooks statement thaiXytos Bank Statements will be shown to a jury in court
clearly showing other funds deposited to the Xytos bank account and clearly showiisg thfe
said fund8 does notcreatea genuine issue of material fact capable of defeatungmary
judgment. Mr. Cook has presented no evidence to suppstatementsn these respects to
contradict the SEC’s averments

3. Private Placementof Xytos Stock.

In 2010 and 2011 Mr. Cook sold Xytos Inc. shares to several investovg& private
transactions [Dkt. No. 60 at 9 (citinge.g, Dkt. No. 6213 (PItf. Interrog. Resp.) at ¥ Dkt. No.
61-12 (Confidential Memo) at-8; Dkt. No. 6220 (Xytos, Inc. purchase agreement for 100,000
shares for the purchase price of $25,000); Dkt. No. 62-22 (Xytos, Inc. purchase agreesnts).]
a result of these sales, MBook raised at least $100,000 froheseinvestors. [Dkt. No. 60 at 9
(citing Dkt. No. 6213 (PItf. Interrog. Resp.) &t 3; Dkt. No. 6212 (Conf. Memokt 45).] Mr.
Cook depositethese fundsnto Xytos and Zeeot bank accountichhe alone controlled Cook

Test at 183-84, 1967, 231]
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D. Xytos Public Communications.

1. The Xytos Website.

The Xytos websitewhich Mr. Cook helped create in or around 2005 is rife with
inaccuracies and misleading informatiofiCook Dep. at 42.] Mr. Cookas testified that he
himself created the website normedical content, including information about the company
directorsand statements from managemeid. &t 50.] Mr. Cook claims that Dr. Cleary produced
the websites medical contenthoughMr. Cook reviewed before it was posted to the webslite. [
at 49.] Mr. Cook also transmitted thelearyproducedmedical contet to the websites
administrator for publication. Id. at 49.] After Dr. Clearydisengaged fronXytos in 2006 or
2007, Mr. Cook wasolely responsible for the content and maintenance ofwtblesite with
authority to add, updatend removeany and alkcontent. [d. at 5Q 51-52; Cook Test. at 3¢
Specifically, Mr. Cook testified:

Q: Whas responsible for the content that appears on Xgtagbsite?

A: I’'m responsible for the content along with the doctor that helped me put that
together.

Q: Whichdoctor are you referring to?
A: Thomas Cleary.

Q: Are you responsible for updating the information’thabntained on the Xytos
website?

A: Yes

® Mr. Cook notes that no changes were made to the Xytos website during the period in
guestion [Dkt. No. 72 at 20]; however, the fact that no changes were made to the website does not
contradict the fact that Mr. Cook had thethority and ability to add or remove content from the
website.
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[Cook Dep. at 34

Between 2009 and 2012, the perchding whichMr. Cook soldXytos sharedhe routinely
encouraged investors and others to visit the Xytos webj$det. No. 60 at 11 (citing Cook Dep.
at 25355; Ex. 22 at 1; Ex. 29 at (XA more complete overview of XYTOS can be reviewed at
www.xytos.com); Ex. 27 at 1; Ex. 7 §; Ex. 39 at ); see alsdkt. No. 629 (Jan 27, 2011 press
release statingour patient results are to [sic] extensive to post here but additional results for
Breast, Skin, and Prostate Cancer Patients are available for review on thé& S¥hSite at
www.xytos.com’).] Between 2@0 and 2013, investors visdthe Xytos websitéwhich was in
existence from 2005 through at least 2013) and relied on the information containedheere
making investment decisionsk.g, Dkt. No. 608 (Declaration of Jude Mullen (“Mullen Decl.”)
aty 5; Cook Dep. at 42, 581; Dkt. No. 609 (SEC Decl. authenticating Xytos website imagdé's).

The Xytos websiteonsisted ofeverakulsections each relating to an aspedhe Xytos
business and medicedchnology all were in some fashiomaccuratemisleadng, and/or false
We review each of these subsections below

“Patient Results” Xytos did not treat any patients in 2008 or 2009. [Cook Dep. af 211.

However, the Xytos website featured a sectidad “Patient Results which wasintended to

10'Mr. Cook claims that the Xytos website was built by a website developer, biothe
World Wide Web ("HOW?”), and that HOW made changes to the website. [Dkt. No. 72 at 30.]
This statement, even tifue, does not create a genuine issue of material fact. Mr. Cook testified
that HOW provided technical assistance to Mr. Cook, but did not provide any of the website’s
content. [Cook Dep. at 448.] There is no evidence showing that HOW was responfible
content changes to the Xytos website. In any event, Mr. Cook’s contention that his
communications with HOW may show that HOW made changes to the website was rietlasse
in opposition to the SEC’s motion for summary judgment. The SEC'’s facts wfbkateto the
Xytos website thus remain uncontroverted.

11 Mr. Mullen owned approximately 109,000 shares in Xytos, which he purchased for
approximately $8000.
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“prove the benefits ofus cancer treatments.[Dkt. No. 621 (“*Xytos Websité) at 44] This
section, which was approved Ibyr. Cook, contained information about two unnamed breast
cancer patientsvho underwent rounds dfXyChloro Photodynamic Therapyn 2009. [Cook
Dep.at 211;Xytos Websiteat 4445] It included descriptions dhe treatment and successful
outcomes. Xytos Websiteat 44-45.] Two of the descriptions arelentical to thedescriptions
Xytos submitted to the MLBI in 2008he only diferenceis that the website represented that the
treatmentstook place in 2009, whereas Xy®ws2006 MLBI submissionindicated thatthe
treatments took place in 2008Cook Dep.at 21214] Mr. Cookspeculates that some unknown
personaltered the dateis the website description[ld. at 21415; Dkt. No. 626 (Xytos MLBI
Submission) at 280-8XKytos Websiteat 4445.] Mr. Cook does not remember altering tlades
himself,andcannot think of anyone else who might have dongnteDr. Cleary was notvith
Xytos in 2009. This discrepancy apparently remains a mystery. [Cook Dep. at 215.]

The “Patient Resultssection of the website also listed six otliemndomly selected
patients with prostate cancer treated with XyCHlanad2008 and 2009[Xytos Websiteat 46] It
claimedthat Xytos“changed to a much more aggressive XyChidlnerapy in January 2009 that
resulted in“significantly improved performance.[ld. at 45] This section furthetoutedthat
Xytos treated patients with 10 different types of cancer in the first eight mon2@99 with the
following results: 38%'no evidence of cancér23% “symptoms all gongé,and 31%"“much

improved.” |d. at 46.J2

12 Mr. Cook objects to the wording of the SEC’s caption for this section of its briéke “T
Website Claimed Xytos Successfully Treated Multiple Cancer Patie2008 and 2009.” [Dkt.
No. 72 at 20.] Despite his objection, Mr. Cook offers no contrary facts to dispute thptaescr
in the website of cancer treatment as described by the SEC. Nothing shawe tiaims on the
website were accurate.
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“Management Comments On Our Cancer Teatment.” Mr. Cook created a section of
the website which hatled “Management Comments On Our Cancer Treat/hearitich ore a
2011 copyright stam@anddiscussedXytos use of the XyChloro® protocolslit representethat
“[o]ver the past 4 plus years XYTOS has achieved remarkable results in owadeghst cancer .
...” [Cook Dep. at 50, 186-8Xytos Websiteat 18.]

“Management Comments. Mr. Cook createcnothersection of the websitehich he
titled “Management Commenits[Cook Dep. at 50, 1889; Xytos Websiteat 4] This section
also bore a 2011 copyright stamp atated “We at XYTOS have concentrated on our research
and development for [stegell therapy and tissue engineering] for the past several y¢&mok
Dep.at 18687.] Mr. Cook claims in this litigatiomhathis use of the terrfresearch referred in
part to the hair and teeth regeneration technology Xytos acquired in 2003 or[&0(zt. 186
87.]** However,Mr. Cookconcedes that he was aware as early as 90 days after he acquired that
technology in 2003 or 2004 that it was not commercially vialfiee[idat 9899.]

In this same sectionf the websiteMr. Cook referred tdthe success that we have now
achieved in our BiMedical Technologies. [Id. at 18790.] That“success$, according toMr.
Cook, referred to cancer patients Dr. Cleary supposedly treated in Austfal@lieejoined Xytos.
[Id. at 18788.] But those patients had no affiliation witKytos. [d. at 189(*Q. And [Dr.
Clearys] patients had maffiliation with XYTOS, right? A. Correc).] After Dr. Cleary left

Xytos in 2006 or 2007f candor had mattered to hifvr. Cook could havéand should have)

13Mr. Cook contends that the Xytos website did not claim that Xytos had been developing
hair and teeth témology for several years. [Dkt. No. 72 at2D] Although this allegation is
lifted from the SEC’s brief where it appears as a heading, the facts laiy dne SEC in that
section actually reflect that the website’s information referred to “relspavhich Mr. Cook
himself described as the hair and teeth regenerati@eel}kt. No. 60 at 12.] Despite the
misleading caption by the SEC, Mr. Cook does not dispute the factual assertions Iaithaut
section of the SEC'’s brief.
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removed referenseon the Xytos website to Dr. Cleasytreatment ofpatientswhich occurred
before he joined Xytos.ld. at 197.]

Yet, another part of thissection of the websitassertedthat “[o]Jur [photodynamic]
treatment has also demonstrated significant Résintshe treatment of herpes, AlB8lated
sarcomas, genital warts, and othergancer conditionsfld. at 20005.]*4 Thissection contained
photos of patientsvho sufferedthese conditiondoth before and after theialleged Xytos
treatment.[Xytos Welsiteat 2023.] But Xytos never treated any patierits these conditions.
[Cook Dep. at 204, 20b. Mr. Cook’s explanation is simply that Xytos hired Dr. Cleary and
“purchased the rights to the Cancer technology, which included all the technology ankddmow
and all patient results from Dr. Tom CledryDkt. No. 72 at 21.] Mr. Coolargueghat because
Xytos purchased patiergsultsfrom Dr. Clearyit is factually accurate for Xytos take credit for
those resuft [Id.] Mr. CooKsexplanation of these facts does not contradicEtBE s allegation
that Xytos never treated any patients with herpes, Aid&ed sarcomas, genital warts, and other
non-cancer conditions.

“Xytos — What is XyCloro Photodynamic Therapy [XPDT] and how doesit work?”

The Xytos website also contained sectiontitled “Xytos — What is XyCloro Photodynamic

14Mr. Cook again takeissue with the SEC’s heading in its brief that states: “The Website
Claimed Xytos Treated Herpes, Genital Warts, and Other@&ter Conditions.” Mr. Cook
maintains that the website stated that “Photodynamic Therapy ‘shows sucnesi$e areas.
[Dkt. No. 72 at 2422, 3631.] No dispute of fact arises here from this disagreement. The SEC’s
statement is consistent with Mr. Cook’s statement. We note that Xytos did not puiiodols
to the MLBI for noncancer related treatments and that Xytdsisiness model referred only to
treatment for breast, skin, and prostate candek.af 22.] The SEC’s argument is based on the
statements included on the website resulting in “claims” that Xytos treatethnoaer conditions.
The SEC has not represented this to be a direct quote from the website. The hdhdingbsite
is: “Xytos — Treatment Shows Success in Other Areas” and includes ksidiater photographs
claiming that “many recalcitrant fungal infections have likewise been showmdfitfeom the
XYTOS Treatment.” [Xytos Websitat 23.] These facts are not in dispute.
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Therapy[XPDT] and how does it worK? whichincludedphotos of esophageal and lung cancer
patientsas they appeared both before and after photodynamicptheaad represented that
“[e]ndoscopically delivered PDT is an FDA approved therapy for esophageal and lung’cancer
[Cook Depat 16162.] The phrasé FDA approved was in boldface and a different cofont
than the surrounding textXytos Websiteat 60.]

“Xytos Centre for Advanced Medicine, Indianapolis Indiana, Look Insid€. This
section of thewvebsitecontained two photos of the exterior of the Naab Road office bujlding
portion of which Xytos leased@amedical suitdetweer2006and2008. [d. at 84] Those photos
werecaptioned US Centre. This site alsacontained 6 photos of the suganterior, including
photos of &Typical Treatment Roorh.[Id.] While there is some doubt that Xytos ever occupied
the Naab Roaduite[Dkt. No. 624], photographsf the leased premisesmained on the website
through 2013 Mr. Cook had the ability and opportunity temovethese photos, but he did not.
[EX. 7 111, Cook Dep. at 218 Although Mr. Cook submitted into evidence a video and

photograph of the Naab office building, this evidence is undatedaeaualy event, does not conflict

15The SEC argues that the photos on the Xytos website “suggest that the entire Nhab Roa
Building housed the Xytos Advance Center for Medicine when, in fact, Xytos had leased only one
suite in the building.” [Dkt. No. 60 at 19.] Mr. Cook rejoins that he was entitled to show an image
of the building to indicate where the Xytos office was located. [Dkt. No. 72-a32.31We view
this dispute as not germane to the SEC’s motion for summary judgment. We need rg# addre
whether the photographs of the building Xytos leased would reasonably lead a viewer of the
website to a particular conclusion. The significance of these facts here iseh#totographs
were still available for viewing on Xytos’s website long after Xytked to occupy the space.
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with the evidence submitted by the SEGe¢Dkt. No. 72 at 23see alsdkt. No. 73 (SEC Reply)
at 3]

“Xytos Board of Directors” Underthe websitesectiortitled “Xytos Board of Directors,
Edward Palmewas listedas the only other Xytos board memiagart fromMr. Cook. [Xytos
Websiteat 1] The section, which bears a 2011 copyright stamp, stateSithRalmer will“be a
tremendous assétwho will “open a number of doors for XYTOS worldwitd.ld. at 2] Mr.
Palmets service as a Xytos directended at the latest i0@8,when hedied [Cook Test. ati4.]
Mr. Cookacknowledges thdtis failure to correct this informatidrwas an ovesite[sic].” [Dkt.
No. 72 at 23.]

2. Xytos Press Release¥.

Mr. Cookprepared althe press releases issued by Xytosok Test at 4849], which the
SEC contends this litigation contained false and misleading informaaod droe up thesale
price of Xytos's stock. Mr. Cook knewthat the press releasewould likely attract potential
investors in Xytos and “move the stock price ugd. ft148-49, 243-44, 26P.At issuehere are
five specificpress releases May 26, 2010 gnnouncingDr. Trotter asthe new Chief Medical

Officer); June 22, 201@&Onouncindr. Dakhil as new Chief Scientific Officer); January 28, 2011

16 The SEE points out that the videos and photographs submitted into evidence by Mr.
Cook actually corroborate the SEC’s evidence. The first video shows a priest niaking
inscription “C+M+B 06” above the doorway, which apparently indicates a blessing viasmet
in 06, or 2006. $eeDkt. No. 73 at 4, n.4.] The second video shows a patient being treated, which
must have occurred sometime in 2006 or 2007 when, according to Mr. Cook, Xytos'’s first and
only patient was treatedSé¢e idat 4.] Similarly, the undated photographs of the Naab Road suite
predate 2008 because Xytos did not occupy or have physical access to the suhatadte.
[See id.

17In an apparent attempt to prove that the Xytos press releases were not falsepkVir. Co
addressed the presseases “line by line” in his surreply. [Dkt. No. 74 at2&] Yet, Mr. Cook
did not cite to any admissible evidence to validate or corroborate the factuah@c of the
statements contained in the press releases.
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(announcingXytos's Fluorescent Scanning technology); February 18, 28@faduncingXytos's
relationship with DOVE clinics); and Febmya27, 2011 §nnouncing certain treatment results for
cancer patienjs Eachrelease listdr. Cook as the Xytos contac{fE.g.Dkt. No. 629 (Jan. 27,
2011 Press Release) ak 2Vith respect to the January, 2011 press releases, Mr. Cook testified:

A. By this time Id mistakenly giveriMr. Dills] a lot of shares and he was
threatening to dump his share[s] in the market and drive the stock to nothing. And
it was a time when we were trying to get to Germany and get things doneatickre,

So | put out new.

Q. And he wanted you to put out news to promote interest in the stock?

A. He said that the people that were going to assist us with the loan \wouldn
assist us if there was no activity in the stock and he said that we should put out
news.

Q. And that wa to generate interest in the stock?
A. Yes.

Q. So you caused three press releases to be issued on behalf of XYTOS in a
tenday period in January 20117

A. Correct. Yes, youwé correct.
Q. And was this an effort by you to put out news at the recpi@dt. Dills?
A. Absolutely.

[Cook Dep. at 24314, 246 (Mr. Dills was the Xytos stock holdehom Mr. Cookidentified as
the person to whom he hanhistakenly given a lot of shares).]

May 26, 2010Press ReleaseMr. Cookrepresentshatheissuedthe May 26, 2010press
release t@nnouncér. Trotterfs appointmenas the new Chief Medical OfficefDkt. No. 6211

(May 26, 2010 Press Relea$®) However,Dr. Trotter was not holding the position Ghief

18 Mr. Cook suggests that a question of fact may exist as to the identity of the person who
actually drafted the press release related to Dr. Trotter based emahfeom Dr. Trotter dated
May 21, 2010. [Dkt. No. 728] That email indicated that Dr. Trotter was going to edit the press
release and-enail it back to Mr. Cook; however, after review of thenail at his deposition, Dr.
Trotter testified that he did not recall the communication or editing the preasaeldrotter Dep.
at 9798.]
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Medical Officer of Xytos on May 26, 201@ever minl being newly hired Five months earlier,
in January 2010, Dr. Trottdrad appeared before the MLBI and witlagvn his application to
become a licensed physician in Indiana due tthinee failed attempt®e pass certain board exams.
[Trotter Dep. at 3911.] The MLBI informed Dr. Trotteduring hisappearancthat the MLBI had
never approved the Xyt6XyChloro” treatment.[Id.] ThereafterDr. Trotter believed everything
was“on hold” at Xytos because the compamgdnot beenapproved to treat patients and had no
equipment, patients, or facilitiegld. at 61, 63, 66, 8p.Dr. Trotterhas testified that heid not
consider himself Xytds chief medical officer after January 2010 because the company‘mexer
off the ground’ [Id. at 66, 89 The undisputed evidence reflects tbat Trotter never treated
any patients for Xytos and stopped communicating WMithCook in 2010 or early 2011]Id. at
58, 89.]

Mr. Cook explains thaDr. Trotteractually occupiedwo positiors with Xytos— Chief
Medical Officer and Senior Medical Physician. [Dkt. No. 72 at 24.] Mr. Quoitendghat no
approval was needed from the MLBI for Dr. Trotter to serve as the Chief MeditoedrGor
Xytos (becausge he arguesno approval of Xytos technology was needed from the MLBI)
however,it is undisputed that in order f@r. Trotterto perform dutiesas the Senior Treating
Physician for Xytos, in Indiana, he was required to be licensed to practice iratb@fSndiana.
[See idat 25.]

Mr. Cook continues to maintathatDr. Trotter wasin fact the Chief Medical Officer for
Xytos, including after January 2010. [Dkt. No. 72 at 26.] In January 2010, Dr. Trotter traveled to
England to train under Dr. Julian Kenyon and the nurses dddkier Clinicon photodynamic
therapy. [Trotter Dep. att01-02.] Dr. Trotter testified that he did not believe he was involved in

a type of fraudulent scam when he was training with Dr. Kenydoh. af 108.] Following his
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withdrawal ofhis applicationd become a licensed physician in IndigDa Trotterappointed Dr.
Rispa McCrayGarrison as Senior Treating Physician for the State of Indiana for Xytdg. |
Regarding higime with Xytos, Dr. Trotter testified:

Q. So anyting that happened after January, 2010, you weremetmedical
officer of Xytos?

A. Correct.
[Id. at 75-76.]

When shown an email dated May 21, 2010 [Dkt. Noe28R, Dr. Trotter explained “I
answered no that | was not a director of a publically traded company on nmg/settapl account
as by[sic] chief medical officer | am only in charge of the medical doctors and the mestitiains
of the company and not the financial parfTrotter Dep.at 7677.] Dr. Trottertestified “l do
recognize the-enail. | was still on hold until the situation was resolved, so | stated thatdtifas
not chief medical officer when | wertokay.” [1d. at 7#78.] In response to continued questioning
on this issue by Mr. Coolor. Trotter responded T echnically youre kind of like— you're kind
of assuming. [Id. at 78.] Dr. Trotternever claimed to have been the Chief Medictiicer for
any time other than for the one month between December, @0@9anuary, 2010as he
explained

| didn't resign, because we have nothinigg was oal, we have nothing in writing.

I’ ve never received any money. | havdreated ay patients. There was no letter

to resign to, because there was no contract. So to me, | was chief medieal offi

from December, 2009, which it states in my resumadl| thg meeting we had at

the State Medical Board, which was January of 2010. It was on hold until the

situation would resolve. If it had resolved, where the legal stuff was in place and
the equipment, | would have been happy to do it; however —

[Id. at 8.]
Theincrease irXytos's stock pricethat occurred followinghe May 26, 2010 press release

is undisputed.The closing price of Xytds stock on May 26, 2010 was $0.059. The stock price
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increased to $.085 per share on May 27, 2010 and leveled out at $.08 per share on May 28, 2010
(after opening at $.09).SpeDkt. No. 72-4(Xytos Historical Stock Pricegit 30.] Mr. Cook sold
230,900 shares on May 27, 204:@d 666,390 shares on May 28, 2010ongs Declat Table B.]

Overthe two days followingheissuance of thipressreleaseMr. Cook soldmore thanl40,000

Xytos shares foa total 0f$11,609. [d.]

June 22, 201(Press ReleaseOn June 22, 2010r. Cook issued a press reledsked
“XYTOS Announces the Appointment of Farouk Dakhil, PaPthe Compang New Chief
Scientific Officer” [Dkt. No. 6211 (June 22, 2010 Press Releaste]l] Dr. Dakhil began as
Xytos's Chief Sientific Officer when the company was formed in 2004, six years prior to the
press release [Cook Dep.at 4546.] There was nothing new aboDrr. Dakhil’s supposed
involvement with Xytos as of June 22010. [d. at 249] Mr. Cookcontendsn response tthe
SEC’smotion for summary judgmertat”[w]hat was new was the fact that Xytos was required
to issue 2 Millon shares to Dr. Dakhil for his appointment as Chief Scientific Officer fows<y
[Dkt. No. 72 at 27 (citing Def. Ex. 30 (Copy of Xytos shares issued to Dr. DakhHowever,
the issuance of stock certificates, even if true, does not contradict Mr. Cook’gidegestimony
that there was nothirfgpecifically new to XYTOSwhen the June 2010 press release was issued.
[Cook Dep. at 249.]

January 18, 2011Press ReleaseOn January 18, 201Mr. Cook issued a press release
titled “XYTOS Establishe®artnership with DOVE Clinics.[Dkt. No. 628 (Jan. 18, 2011 Press
Release] Thisrelease stated the partnershiyll allow for a significant increase in revenues for
XYTOS.” [ld.] Xytos, howeverhad no revenues in 20ahd Xytosnever received angevenue
from theDove Clinicspartnership. Cook Dep. at 24%2.] Xytos neverhadanyrevenuegrom

any source Thus,anyrevenues woul@rguablyrepresent significant increase, butishpress
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release nonetheless clearly suggests othervse Cook’s obviously weak rejoinder in defense
of this release ighat “the new(s] release did not say that Xytos would be making immediate
revenues. [Dkt. No. 72 at 27 (citingPress Relea¥¢ The feebleness of that explanatemtually
erodes rather than salvages Mr. Cook’s defense of the release language.

January 27, 2011Press ReleaseNine days later, on January 27, 200, Cook issued
anotherpress releasehis onetitled “XYTOS Announces Cancer Patient Resuttsat listedthe
resultsof treatments o$ix purported Xytos patients. [Dkt. No. 62Press Releasaj 1] It also
directedthe publicto the Xytos website fotadditional results. [Id.] In truth, there were no
cancer patient results to announcdanuary2011. [Cook Depat 244(“Q. And when you issued
the press release, there were no new cancer patient results from XYTOS; righterédwouldit
be any new ones, ] Mr. Cooksaid he issued the releage part,because he was trying to
establish Xytos in Germany at that timgSee idat 243] Mr. Cook does not dispute these facts
other than to say thatle patient results were new to the Publi©kt. No. 72 at 28.]

January 28, 2011Press ReleaseThevery next day, January 28, 201y. Cook issued
anotherpress releas titled “XYTOS Introduces Their Cancer Diagnoskiltiorescent Scanning
Technique” Dkt. No. 6210 (Press Releaselt 1], directing the public’'s attention to photos
depicting applications of the technique on the Xytos web$teok Dep.at 24748.] Mr. Cook
claims the technique was used by Dr. Cleary to treat patients in Austrad@3 or 2004. Il. at
247.] However, there was nothing new about $sbanning techniquas ofJanuary 2011][ld. at
247.] Again,Mr. Cook does not dispute these facts other tharepoesenthat “the Cancer
Diagnostic Scanning technique was new to the Pub|idkt. No. 72 at 28.]Between January 27
and January 31, 2018r. Cook sold approximately 170,000 Xytos shamdmsch garnered more

than $63,000. Jones Decl.tarable B]
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3. Xytos Overview/Prospectus.

In or around 2011Mr. Cook sent a 1-page“overview of Xytoswhich he had prepared
to at least two recipientCook Dep. at 253-55; Dkt. No. 62-PAytos Overview)] Mr. Cook’s
overviewrepresentedhat Xytosintended touse any funds raiseidom the prospectusfor our
Medical Facility Expansicghand that Xytotiad beerigranted permission to actually treat patients
in the United States WITHOUT FDA approvarhis permission was UNIQUE.[Dkt. No. 62-
12 at 1112 (emphasis in origing] The prospectusilso stated that Xytos already secured
approvalsfor its treatment techniqu@ Iceland and thatXytos will have revenues starting in
2011.” |Id. at 45.] Mr. Cookprojected revenudsased on theale of the treatment modaliby
approximately $22 million in 2012 and $126 million in 201El.][ The twoindividuals to whom
Mr. Cook provided his “overviewtltimately purchaseytos shares from Mr. Cook via private
transactions. [Dkt. No. 612 (Cook’s Confidential Memorandura) 45 (“‘XYTOS was setting
up the company in Germany at the time and XYTOS was looking to borrows farghy the
expenses in Germany. . XYTOS elected to pay the expenses by raising funds from existing
shareholders. Furth note that the XYTOS shareholders that assisted XYTOS with this capital
raise along with other shareholders understood that German Shares would be ghisrcémital
raise and any U.S. shares allocated would not dilute the existing sharehpldengs Decl. af
20.] Mr. Cookmaintainsthat these individuals did not actuapyrchase shares of Xytos, Inc.
rather, they received share certificates for Xytos International, Incexchange for their

investments.[Dkt. No. 72 at 28 (citing Dkt. No. 72Xytos International Share Certificatds
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E. Assumed True Allegations Against Xytos and Asia Equities.

As noted previouslygiven the clerk’s entry of default againgttos and Asia Equitieshe
allegations inthe Complaintagainst thermare assumettue The relevant facts based on those
defaults are as follows:

. Xytos isMr. Cook’s alter egoMr. Cook, as the company’s chairman and CEO, is
the only person who acts on its behaltofpl. 1 3

. Mr. Cook owned over half of the outstanding salleshares in XytosHe owned
thoseshares in the name of Asia Equities, another alter ego compitry©bok’s.
[1d. T 4]

. In or around 1999, Mr. Cook, through Asia Equities, acquired nearly 5 million (or

over 30%) of the approximately 16 million outstanding shares in Xytos’
predecessor company, ISNbldings, Inc.Mr. Cookchanged the company’s name

to Xytos in 2004.[Id. § 39] In 2009 and2010,Mr. Cook deposited millions of
Xytos shares into corporate brokerage accounts he opeméerdt Lynch and
E*Trade He opened those accounts in the name of Asia Equjteks] 42] Mr.

Mr. Cookdid not deposit all of his Xytos shares into the brokerage accounts. He
continued to holdome shares in certificated forrfid. § 43.]

. Xytos conducts no business, biomedical or otherwidd. I 45] Since at least
2010,Xytos has had no employees, officers, or directors other than Mr. Qlabok
1 46] It has not soldiny products or services, generated any revenue, treated any
patients, or conducted any raseh. It has no FDA approvalgid.] Xytos has not
had office space since 2008. Mr. Conkns thecompany from his home in
Indianapolis. [d. § 47] Xytos has no treatment center or othrexdical facilities.
It has nominal, if any, assetdd [ 48]

. Additionally, from late 2010 through July 2012, Mr. Copublished false and
misleading information about Xytos @website operated by OTC Link, where
Xytos shares were tradefld. 1 2325, 64] For example, in July 2012, Mr. Cook
published a Xytos income statement listing a cash balance of $110,559 for the
quarter ending March 31, 201Z'hat amount was false and misleading because
Xytos’s bank accounts on March 31, 2012 contained only $2,887Y 67] The
July 2012 income statement also listed $20,508 in revenue for the quarter ending
March 31, 2012.In fact, Xytos did not have any revenughat is, income from
business operations such as the sale of goods or services — in the second quarter or
in any other quarter since laiast 2010.[Id. T 68] Throughout 2011, Mr. Cook
published several Xytos balance sheets on OTC Link showing cash balances of
$102,236 as of March 31, 2011, $100,654 as of June 30, 2011, and $113,421 as of
September 30, 2011Those amounts were falsacamisleading because Xytos’s
bank accounts as of those dates contained only $600, $6,470, and $171,
respectively[ld. 1 69.]
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. While falsely portraying Xytos to the investing publ¢r. Cookregularly sold his
Xytos shares on the open OTC markéte made these sales through the Asia
Equities brokerage accounts at E*Trade and Merrill Lyn¢hl. § 74] From
January 2010 through March 2013, Mr. Ceold nearly three million Xytos shares
from the Asia Equities brokerage accounidr. Cook sold Xytos shares nearly
every month during that period, and in most cases several times per niiohth.
176.]

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate when the record shows that theoegsnuinessue as
to any material fact and that the moving party is entitled to a judgment as a rh&ter o
Fed. R. Civ. P. 56(celotex Corp. v. Catretd 77 U.S. 317, 322 (1986). Disputes concerning
material facts are genuine where the evidence is such tieasanable jury could return a
verdictfor the nommoving party. Anderson v. Libert{zobby, Inc.477 U.S. 242, 248 (1986).
In deciding whether genuine issues of matdaei exist, the Court construes all facts in a light
most favorable to the nemoving partyand draws all reasonable irdaces in favor of the nen
moving party. Id. at 255. However, neither tlienere existence of some alleged factual
dispute between thearties; Id., at 247, nor the existence ‘dfome metaphysical doubt as to
the materiafacts; (Matsushita Elec. Indus. Co. v. Zenith Radio Catp5 U.S. 574, 586 (1986))
will defeat a motion for summary judgmemlichas v. Health Cost Controls of Ill., In20Q9
F.3d 687, 692 (7th Cir. 2000A disputed fact must be materidl[T]he mere existence of some
alleged factual dispute between the parties will not defeat amnvilgroperly supported motion
for summary judgment... the requirement is that there be gemuineissue of material faét.
Widmar v. Sun Chem. Corfg72 F.3d 457, 460 (7th Cir. 20148 outhern District of Indiana Local
Rule 561(f)(1) provides that thécourt will assume that the facts as claimed and supported by
admissible evidence by the movant are adniittedess specifically controverted by the fion

movant with admissible evidence or shown to be unsupported by the is@dmtssible evidence.
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The moving party bears the initial responsibility of informing the district courthef
basis for its motion, and identifying those portions of [the recordhwihbelievesiemonstrate the
absence of a genuine issue of material Ta€elotex,477 U.S. at 323.The party seeking
summary judgment on a claim on which the-nooving party bears the burden of proof at trial
may discharge its burden by showingadassence of evidente support the nomoving partys
case.ld. at 325Doe v. R.R. Donnelley & Sons, C42,F.3d 439, 443 (7th Cir. 19948ummary
judgment is not a substitute for a trial on the merits, nor is it a vebiclesolving factual
disputes. Waldridge v. Am. Hoechst Corg4 F.3d 918, 920 (71Gir. 1994).

ANALYSIS
A. Mr. Cook Violated the Antifraud Provisions of Federal Securities Law.

The SECs motion seeks judgment as a matter of fehdingMr. Cook liable for having
committed securitiesffensedy making material misrepresentations about Xytasvestors and
potential investorandby engaging in a fraudulesecuritiesscheme. Mr. Cook respondghat
among other thingshe SEChasfailed to demonstrate that heted with actual knowledge of any
violation or that he acteknowingly to contribute to any such violation amd any event his
alleged misrepresentations were not falstr. Cook contedsthat“all of Plaintiff s facts in this
case are IN DISPUTE.[Dkt. No. 72 at 4Zemphasis in original) However,Mr. CooK s specific
response consists of acharacterization of the SEC'’s factual avermef®eeDkt. No. 72 at 29
36.] We havefor the most part previously addressed these alleged disputes. In sum, Mr. Cook
hasfailed toset forth evidence to create any genuine issues of materigh&otbut theSEC s
evidentiary showingOnly one logical conclusion flows from the undisputed facts befordus:
Cook committed numerous violations of the Securities Act’s antifraud provisions.

Thefirst alleged violation of thanti-fraud statutes advanced by BECis that Mr. Cook

violated Section 17(a)(1), (a)(2), and (a)(3) of the Securities Act, 15 IBS/Zg(a)(1)3), and
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Section 10(b) of the Exchange Act, 15 U.S.C/&(b), and Rule 1® thereunder, 17 C.F.R.
8§ 240.10b5. *“These statutes require that the SEC establish that Defendants made
misrepresentations or omissions of material fact in conmewtiih the offer or sale of a security.
S.E.C. vMontang 464 F. Supp. 2d 772, 783 (S.D. Ind. 20G&e also SEC v. Koestdi3 F.
Supp. 3d 928, 9333 (S.D. Ind. 2014). Section 17(a)(1) of the Securities Act and Section 10(b)
of the Exchange Acalsorequire the SEC to prove scienter, whereas Sections 17(a)(2) or (3)
require a showingnly of negligence on the part of a defendddt.(citation omitted). A misstated
or omitted fact iSmaterial where a substantial likelihood exists that a reasonable investor would
have viewed the true fatas having significantly altered thtal mixX of information availablé.
Basic v. Levinsam85 U.S. 224, 23382 (1988) (quoting SC Indus. v. Northway26 U.S. 438,
449 (1976)). Scienter is the mental st#tentending to deceive, manipulate, or defrpodsessed
by a company or any individual(s) wieontrolsthe company Aaron v. SEC446 U.S. 680687,
n.5,691, 697 (1980):[R]eckless disregard of the truth counts as intent for this pufp&teC v.
Jakubowki, 150 F.3d675, 681(7th Cir. 1998) Montana,464 F. Supp. 2d at 784A company
may have imputed to it the scienter of the individuals who contiplditation omitted).

The Section 10(bjin connectionwith” requirement issatisfiedif the fraud “somehow
touches upcdhor has*some nexuswith any securities transactioi®EC v. Clark915 F.2d 439,
449 (9th Cir. 1990).Unlike private litigants, the SE@G not required to prove investor harm or
relianceto be successful on its clainee Mc@nn v. HyVee, Inc. 663 F.3d 926, 931 (7th Cir.
2011).

1. Mr. Cook Made NumerousFalseand Misleading StatementsAbout Xytos.

The law is wellsettled that statements that create a false impression about a company are

false, misleadingand will constitute a misrepresentaticapable ofsupporing a claim for
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securities fraud Phillips v. LCI Intern., InG.190 F.3d 609, 613 (4th Cir. 1999) (“If a reasonable
investor, exercising due care, would gather a false impression from aestatetmch would
influence an investment decision, then the statement satisfies the initial elemeBt16Xta)
claim.”); McMahan & Co. v. Wherehouse Ent., In8Q0 F.2d 576, 579 (2d Cir.199Q)A
statement is misleading if a reasonable investor would leeeved a false impression from the
statement. Moreover, statements, although literally accurate, can become, througthotiteitc
and manner of presentation, devices which mislead investors. For that reason, tsardiscl
required by the securitieswa is measured not by literal truth, but by the ability of the material to
accuratey inform rather than mislead . .”) (citations omitted)SEC v. StratoComm Cor® F.
Supp. 3d 240, 257 (N.D.N.Y. 20148EC v. Gabelli653 F.3d 49, 57 (2d Cir. 2011Y.he SEC
must prove only one misrepresentation or omission of material fact to establilty.li€REC v.
Yuen No. 03¢cv-4367, 2006 WL 139082&t *36 (C.D. Cal. Mar. 16, 2006). Here &lSEC has
proven many more thana single isolated falseor misleading statementthat created a false
impression abouhe economic viability and security &lytos. Indeed, the SEC hastablished
an extensive and complex patterrfad$eandmisleadingstatemerd knowinglymade by Mr. Cook
in supportof its claims of securities fraud violations.

As detaiedabove, Mr. Cools misrepresentations abdiie nature of Xytos’s business, its

successesndfinancial stability as well as its plangs performanceandits progressnclude the

following:
. That Xytos was a bioaedical company that successfully treated patisunfifering
from cancer and other illnesses
. ThatXytos maintained avebsitecreated and controlled entirely Mr. Cook after

2007, which represented to the pulbhat:

. Xytos successfly treated multiple cancer patits during 2008 and 2009;
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. Xytos's photodynamic therapy was FDA approved;

. Xytos successfully treated other noancerrelatedmedicalconditions;
. Xytos hadsuccessfullyleveloped hair and teeth regeneration technaksgy
of 2011;and
. Xytosmaintained its business at a location on Naab Road when those leased

premises were vacated by Xytos2008.

. Thatpress releasavere issuedy Mr. Cook on behalf of Xytos in 2010 and 2011
which claimed that

. Xytos hadexperienced new successes in treating cancer patidrgs in
fact the patients were not associated with Xytos and no results had been
generated i2011;

. Xytos was introducing a cancer scanning technigdren in factno new
techniqueexisted

. Xytos had entered into a new partnershyth Dove which promised
substantial increases in revenuesien in factXytos hadgeneratedho
revenues to increase;

. Xytos had madeappointments omedical and scientific officers fahe
company when in fact the doctors deniedeyhwere officers of Xytos
becaus¢he companyvas“on hold”;

. Xytos had entered into aaffiliation agreement with Dr. Dakhil in 2011
when in fact Dr. Dakhil's employment with Xytd®dcommenced many
years prior t®2008;

. Xytos had obtained reglatory approvafor its technology in Icelandas
well as permission to treat patients in the United Statéhout FDA
approval where no approvals had ever been given;

. Xytos interdedto use investor funds to exmhits medical facilityto allow
it to treat more patients and generate more revewhen in fact it had no
such plans.

Mr. Cook has noidentified or otherwise adduced any conflicting evidencerdsponse
to the varioustatements and claims as outlined akeubat they arsimply untrue. Mr. Codk

obvious intention in each of these instances in which he spewé&abootted informationvasto

drive up the price of Xytos'’s stock and to promote its sale.
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2. Mr. Cook’s Misstatements Were Material.

The test for whether a miststment is“material in the securitiegaw context is whether
the misstatemeritsignificantly altered the total mix of information made availaliteinvestors.
Basic 485 U.S. a231-32 Here, Mr. Cools represerdtion among otherghat Xytos was a
revenuegeneraing biomedical company that successfully treated cancer patieasplainly
false Xytos investorfiavetestified thait would have been important to them to knibnat Xytos
did not actually treat any patients or generate revenue, and, in fact, didveohny facilitieso
provide such treatmeifter2008 [Mullen Decl. at 15-8; Wojtan Dep. at 85-86.]

The issue of materiality can be resolvedon summary judgment when the
misrepresentatioriare so obviously important to an investbiat reasonableinds cannot differ
on the question of materiality TSC Indus.426 U.S. at 4505tratoComm2 F. Supp. 3d at 257
(“[Defendants] statements falsely portrayed it as a developis@ge company that had
progressed to the operational stage with a finigimedluct and sales, when it had not. These
misstatements are material because they relate to whether the company has a peltlantta s
viable business model.”) (granting summary judgment in favor of SEEX}; v. FerrongNo. 11-
cv-5223,2014 WL 515287, at *5-7, 26 (N.D. lll. Oct. 10, 2014) (granting summary judgment on
SECs fraud claims after finding that misrepresentations about drug coispbegnse for a
specific drug-the companis primaryasset- and the drug market potential were materialn
this case, ot only could reasonableminds not differ as to the materiality of Mr. Cosk
misrepresetations, hvestor Jude Mullés declaration establishes that heaasactuainvestor,
regardedhesemisrepresentatiorssmaterial. Mr. Mullen declared that after his first purchase of
Xytos stock in 2010 but before his last purchase in 2013, he wsitedxytos.conand reviewed

various statements and photographish the following results:
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6. The statements and photos on the Xytos websitediagaXytoss purported
business were important factors in my decision to invest in Xytos. Based on my
review of the Xytos website, | understood that Xytos was treatingecaatients

in the United States. It would have been important to my investneergiah to

have known that Xytos was not treating any cancer patients at the time of my
investments.

7. Based on my review of the Xytos website, | understood that Xytos was
generating revenues from treating cancer patients. It would have been imgortant
my investment decision to have known that Xytos never generated any revenues
from treating cancer patients or otherwise.

8. Based on my review of the Xytos website, | understood that Xytos was treating
cancer patients in some of medical facility in thated States. It would have been

important to my investment decision to have known that Xytos did not own or lease
any medical facility in the United States at the time of my investments.

[Id. at 15-8.] We have no difficulty concludirnipat Mr. Cooks misrepresentations were material
as a matter of law becaussasonable minds could netand apparently did netdiffer as to the
importance or impact of the information about the nature, exedtstatus oKytos's business to
any investoduring therelevant time period

3. Mr. Cook’s ActionsFacilitated theScheme.

The evidence of Mr. Cook’s role in perpetrating various deceptiofailitate his schae
includes the following:

. He altered the dates tife patient results data on Xytestebsite;

. He deceived private investors when he induced them to invest and then used those

funds for his personal expensafier having assured thevestors theyvould be

applied toXytos's alleged German business;

. He informed one investdhathe wasmerelythe CEOof Xytos and did not own a
single share of Xytos stocknd

. He placed hisvife’s signature on an Asia Equiti€srporate resolution and failed
to disclose higor her)affiliation with that company whose shares he planned to
sell.

These factsinequivocallydemonstratéhat Mr. Cooks actions and misrepresentaticosstituted

a concerted effotty himto furthera scheme through which he could and did defraud investors.
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4. Mr. Cook’s Misrepresentations Arose Out of and Related to theSale of
Securities.

One of the elements of the SE(Rule 105 claimsrequiresevidenceestablishinghat
Mr. CooKs untrue material statements were madeonnection with the purchase or sale of
securities. See Koesterl3 F. Supp. 3d at 9323. These seaalled “nexus requiremeritsare
broadly and flexibly construed in SEC enforcement actiSeg, e.g., SEC v. Rana Resea&h
F.3d 1358, 1362 (9th Cir. 1993) (“[The Section 10(b) nexus requirement] in SEC actions remains
as broad and flexible as is necessamdmomplish the statutepurpose of protecting investdis.

Here, no suchflexibility is necessary in determining whether this element has been satisfied
because the undisputed evidence establishes beyond question that Ms. iGisoépresentations
were made in connection with the purchase and sa{gtok securitiedo investors.

Mr. Cook ®Id nearly 5 million shares of Xytos stock on the open market between 2009
and 2012, and thousands of shares of Xytos stock to individual investors through private
transactiongluring 2010. Thes@ublic and privatesaleseasilysatisfy the"in connection with
requirements because they coincided time and in substance with Mr. Codskmany
misrepresentations about the natureXgtos's busiress and its financial vitality.SeeSEC v.
Zandford 535 U.S. 813, 822 (2002)I{ is enough [for purposes of tHhe connection with
requirement] that the scheme to defraud and the sale of securities cO)nsaeaalso Jakubowski
150 F.3d at 679'How could there be a closeonnectioh between statements atitle purchase
or sale [then statements made directly to a purchaser or seller to induce the pwrchkate].)

We ask the same rhetorical question as did the codaknbowski How couldthere be a closer
connection betweeNlr. Cooks misrepresentatiorend the purchase of or sale to securities by

investors?
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5. Mr. Cook’s Misrepresentations Were Knowingly Untrue.

To succeed on itslaims the SEC must be able to establish the necessary element of
scienter proofthat Mr. Cook knew his representations were falsen he made thenScienter
as we previously notets a“mental state embracing an intent to deceive, manipulate, or défraud.
Aaron v. SEC446 U.S. 680, 686, n&980). An admissiorby Mr. Cook that he intended to
deceive, manipulate, or defraigchot requiredscienter can be inferred from thature and timing
of defendant knowing misrepresentationSee, e.g SEC v.Lyttle, 538 F.3d601, 603(7th Cir.
2008) (stating that the SEC establishes scienter whepratves that defendant&new the
representations they made to investors werefal8éontang 464 F. Supp. 2dt 784 (granting
summary judgment on sciendeasedclaims where defendartthad to have known that his
statements were false). The undisputed evidence before us demonstrates that Mr. Cook was
thoroughly and indisputabBwarewhen he madhis representations to investors and to the public

that theywere falset®

19 Mr. Cook asserts that “Defendants will clearly show the Jury, through Documenta
Evidence, Affidavits and Testimony at trial, that the Defendants actedthfgah and made NO
material misrepresentations or materially misleading omissions; and further aNO TIME did
Defendants ever undertalay actionsvith any scienter intent or negligencé. [Dkt. No. 72 at
37-38 (emphasis in original) (single quotation mark omitted)]. Mr. Cook’s promise of future
evidentiary proof is not enough to refute the SEC’s evidence of knowing misstatemengoid
summary judgment. In the eftted phrase, this is the “put up or shut up” moment in this litigation.
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Mr. Cook hasadmitted that he knew the representations made to investors and the public
in Xytos's press releases were faf8eHe issued three press releasestainingfalse statements

citing new informatiorknowing at the time they were releastitht such “new” information did

not exist:
. Mr. Cook hasadmitted that the 2011 press releds€YTOS Announces Cancer
Patient Results was untimely because only one patient was treated many years
prior. [Cook Dep. at 244.]
. Mr. Cook hasadmitted that alune 2010 press releagenouncing as follows

“XYTOS Announcegshe Appointment of Farouk Dakhil, PhD as the Compsny
New Chief Scientific Officér— was untimely because Dr. DakKlsilappointment

20The parties take us on an irrelevant argumentative detour by debating Mrs Gibeded
motive to deceive. The SEC argues that Mr. Cook hadventiissue false news releaseise.,
for personal profit- which may be relevant to the issue of scienioss v. SEC222 F.3d 994,
1005 (D.C. Cir. 2000). According to the purchase and sale chart in SEC Exhibit 8, Table 8, shortl
after the press lease announcement Mr. Cook sold large quantities of shares at stock prices higher
than during the days before press releases were issued. Specificallynbiwesry 27 and 31,
2011, Mr. Cook sold 170,000 Xytos sharesrfmre thar$63,000. Similarly in 2010, Mr. Cook
sold 900,000 shares on the two days following the May 26, 2010 press release. Mr. Cook disputes
that generating sales of stocks to increase his profit was his motive, notirige tbatild have
issued a news release announcing Dr. Mc@ayrison as Xytos’s New Senior Treating
Physician, but did not. [Dkt. No. 72 at 32] He stresses that he never asked Dr.foraitey
funds or to raise funds from other peopte &t 3233]. Although true, these facts do ontradict
other undispwd material facts that the statements made by Mr. Cook were knowingly false whe
he made them. The fact that Mr. Cooduld have issued additional press releases or asked a
director to invest or raise funds does not establish his lack of motive.

Mr. Cookalso argues that he did not profit from the sale of Xytos shares becausaése sh
were purchased by Asia Equities from ISM Holding (the predecessortés)Xy 1998 or 1999
for $.50 a share. [Dkt. No. 72 at 33.] Mr. Cook claims that because the stgtdsprice never
exceeded $.50 per share, it did not generate a profit. Additionally, Mr. Cook msithizt he was
entitled to a salary or Xytos stock each year since 2004 as compensation, pursuant to hi
employment contract, but he did not take eithevrder not to dilute the value of shares held by
existing shareholdersld] at 3334.] The SEC rejoins that Mr. Cook cannot claim a $.50 basis on
the stock purchased by Asia Equities a decade prior to his sale of Xytos ®&tkNd. 73 at 15
16.] Because Mr. Cook did not share the $503,513 in profits with the original investors in ISM,
instead spending the money on himself, he cannot claim a $.50 basis for the stock he later sold.
[Id.] Although weshare the viewihat Mr. Cook’s profit analysiss a red herring, we need not
resolve the question of motive to determine whether Mr. Cook knowingly made tnateria
misrepresentations in connection with a securities transaction; he did, beyotahques
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occurred in 2004, six years prior, and thus, there was nothing new to annddnce. |
at 4546, 249.]

. Mr. Cook hasadmitted that a January 2011 press releas®TOS Introduces
Their Cancer Diagnosti€luorescengcanning Technigyéwas not new in January

2011becaus®r. Clearyhadused this technique in 2003 or 2004 in Australld. [
at 247-48.]

Mr. Cook has alsaadmitted thathe knew the effect of these press releases wdnddo
drive up stock pricesfld. at 23839, 14849, 269.] Indeed, Mr. Cook testified that he was afraid
that if Xytos did not issuéhesenews releases disgruntled shareholder might dump his stock
causingthe stock pricdo plummet to zero. Ifl. at 243.] This evidencealong with the other
abundant prootlearly establishes Mr. Cotk“mental state embracing an intent to deceive,
manipulate, or defraud.”

We have concluded th&dir. Cook knew that the informatiohe placedon the Xytos
website wadalse. He has admitted that he was only person with control over tieentent of
the Xytos website after 20Q0and that thelates on the websitead been altered to make it appear
that Xytos treated cancer patiedisgring 2008 or 2009.AlthoughMr. Cook professes tlack a
specific memory ohis having alteredhe dateshis allegedfailure to recalldoes not create a
genuine issue of aterial fact given that he has acknowledgit someonealtered the patient
result dates anthathe knows of no one other than himselo could have made those changes.
Mr. Cook has furtheradmitted that Xytos hadbtainedno FDA or Icelandicapprovalsfor its
technology, explaininthat Xytos hacdome form of unique permissidhnto treat patients without
necessity oFDA approval. Although Xytogsacatedthe leased space fors medical facility in
2008, Mr. Cooknonetheless permittggthotographsf theXytos “business premisedd remainon
the Xytos website through 2012t theveryleast, this evidencgemonstrates that Mr. Cook was
“reckless in disregarding a substantial rigkat his Xytoswebsite was false or misleadingee

Lyttle, 538 F.3d at 603.
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Summary judgmentn Security Act violation cases is appropriate where, as here, a
defendant issues press releases or posts website content haktiextsamdo be false.See, e.g.
SEC v. Platforms Wireless 1h€orp., 617 F.3d 1072, ¥5-96 (9th Cir. 2010) (affirming summary
judgment for the SEC and rejecting claim that deferidasubjective belief that press releases
were not misleading created a triable issue of fact where defendant testified tha¢we k
information was incorrectBtratoCommz2 F. Supp. 3d at 2483 (granting summary judgment in
favor of SEC on its fraud claims where defendant knew that statements henrpeglesireleases
and on the company website were faldédrrong 2014 WL 5152367, at *8, 9 (granting
summaryjudgment in favor of SEC on its fraud claims where defendant posted videos to drug
company website falsely claiming FDA apprové@EC v. ShaveydNo. 13cv-416, 2014WL
4652121 at *8-9 (E.D. Tex. Sept. 18, 2014) (granting summary judgment to SEC wefmedant
used bitcoin website and an online forum to disseminate false statem&h&sBEC hasully
satisfied its burden to show that Mr. Cdakew hiswebsitemisrepresentations were falaethe
time they were posted artereafter during thlong periods of timeéhey remained accessible to
the public.

6. The Claim that Private Salesof Stock Involved Xytos International, Inc.Is A
Sham

According to Mr. Cook, on June 14, 2012, se¥gtos shareholders receiveda private
salesshares in Xyas International, Inc., a foreign ent[@kt. No 729 (Xytos Internationallinc.
stock certificateg) which transactions are not within the reach of federal antifraud testsc
This claim cannot be reconciled wittherevidence before the CourMr. CooKs interrogatory
responses, purchase agreements, and a “confidential memo” responding to th€&maplaint
[Dkt. No. 6112] establishthat these investors purchased shareXytos, Inc.— not Xytos

International, Inc. [Dkt. No. 73 at 167.] In response to an interrogatory seeking the identity of
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every person who invested in Xytos, Mr. Cook stated that Karl Obertik and GesgthWwivested

in Xytos. [Def. Interrog. Resp. at No. 3.] Mr. Cook claimed that the remaining fivetanses
investedn Xytos International. Ifl.] Yet, four of those five investors signed purchase agreements
stating each was purchasing shares in Xytos, Inc., not Xytos International. N@k6220
(Herrell Purchase Agreement); Dkt. No.-B2 (Purchase Agreements)Finally, Mr. Cook’s
“Confidential Memo” in response to the SEC’s Complaisbindicates that these five investors
purchased shares in Xytos, Inc. [Dkt. No. 61-12 at 4-5.] The only conflicting informatiorshere i
Mr. Cook’s interrogatory response ar@itain unauthenticated stock certificate&.genuine issue

of material fact cannot be created &y affidavit that conflictavith prior sworn testimony
likewise,Mr. Cookis not permitted to contradict his interrogatory responses in subsequent claims
and arguments, particularlyvhen he attempts to do day relying on unauthenticated stock
certificates See, e.gYiasystems Technologies Corp., LLC v. Landstar Ranger,Niac.16C-

577, 2011 WL 2912763, at *3 (E.D. Wis. July 15, 20@ddernal citations omitted)' The‘sham
affidavit’ rule prohibits litigants from creating sham issues of fact with affidavits thatacheitr
their prior sworn testimony, such as answers to interrogatofiesuch contradictions were
permitted ... the very purpose of treummary judgment motioato weed out unfounded claims,
specious denials, and sham defenses — would be severely unjieftiipson v. WhitéNo. 01

C 75, 2002 WL 31269342, at *3 (N.D. Ill. Oct. 9, 20@2fd, 67 F. Appx 355 (7th Cir. 2003)

(“A partymay not create a genuine issue of fact by submitting an affidavit that cotstitadiprior
deposition testimony and interrogatory responses, and Thohspsdfidavit is therefore

insufficient to create a genuine issue of material factThus,we holdthatthe SECs antifraud
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claimsdo, indeed, apply to Mr. Coakprivate placementdespitehis shamattemps to create an
issue of fact!

7. Xytos Violated theSecuritiesLaws’ Antifraud Provisions.

The SEC in its Application for Default Judgment [Dkt. No. 64-&] Bas established that
Xytos violated the antifraud provisions “by falsely portraying itself as @erational biomedical
company specializing in advancing cancer diagnostics and tredtnmetitat, since 2010, it has
conducted no business, haol employees (other than Mr. Cook), Isa¢éd noproducts or offered
any services, and hascupiednobusiness premises treatment facilities. Mr. Cotkfraudulent
actions on behalf of Xytos allowexytos to raisemore than$500,000 from investors iapen
market and private placement sales of Xytos stock. This conduytbg clearly violated the
antifraud provisions of the federal securities laws.

8. Mr. Cook Violated the Antifraud Provision of the Securities and Exchange
Act.

Mr. Cook’s actions, individually and dke agentof his company, were knowingly made
and consisted ahaterial misrepresentations connected with tifer @ind sale of securities. Thus,
Mr. Cookis personally liable for having violated the antifraud provisions of the Sesukitieand
Exchange Act The SECs motion for summary judgment as to these class all respectss

granted.

21 Mr. Cookcitesthe Affidavit of Jim Adams, Presight of Integral Stock Transfer Agency,
as evidence that the sale and/or transfer of Xytos International siduest require registration
under Canadian law or pursuant to the Frankfurt Stock Exchange R8k=Dkf. No. 72 at 40;
Adams Aff. at 19.] These statements clearly comprise conclusions of law and as such are not
factual averments
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B. Mr. Cook and Asia EquitiesViolated the Registration Provisions of the Securities Act.

Sectiors 5(a) and 5(c)of the Securities Acprohibit the unregistered offer or sale of
securities in interstate commerce, unless an exemption from registration .agied.S.C.
88 77e(a), (c).Every sale of securities is thegherregistered, exempin violation of Sections
5(a) and 5(c) See Allisa v. Ticor Title Ins. C9.907 F.2d 645, 648 (7th Cir. 199(Registration
is not a mere technicality; Section 5 waesigned to be a principal statutory tool for protecting
the investing publi¢. Platforms Wireless617 F.3d at 1085Its purpos€‘is to protect investors
by promoting full disclosure of information thought necessary to informed investiaeistons.
SEC v. Ralston Purina G346 U.S. 119, 124 (1953).

Section 5 imposes strict liability on sellers of unregistered securities leggotlintent,
fault, or negligenceSee SEC v. Bronspi4 F. Supp. 3d 402, 8¢S.D.N.Y. 2014).For purposes
of summary judgment, the SE@tisfiests burderof establishing a prima facie Section 5 violation
where it showthat“(1) each defendant dirégtor indirectly sold or offered for sale a security;
(2) no registration statement has been filed as to the security; ata (&fer or sale was made
through the use of interstate facilities or the mailslontang 464 F. Supp. 2d at 782 (granting
sunmary judgment to the SEC on its Section 5 claims).

It is undisputed that Mr. Cook did not file any registration statements for any gbdime
market Xytos stock sales. [Cook Dep. at 251; Dkt. No-262(Attestation of SEC records
custodian)) The SEChasset fortha clear prima facishowingof Section 5 violations by Mr.

Cook with respect to his openarket salesas follows:
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Element Undisputed/ Irrefutable Facts

Cook Offered or » Cookadmitsthat,while hewasCEO of Xytos, heregularlysold Xytos
Sold Securities shares orthe opemmarket. Between2009 and 201200k sold
4,813,109 shares ofytos through various brokeragecounts.He
made$503,513 in proceedsom thosesales;

No Registration » Cookadmits— and thesEChasconfirmed 6eeEx. 45) —that Cook
StatementWas did notfile aregistrationstatementvith the SEC forany ofhis open-
Filed or In Effect marketsalesof Xytos sharesand

Cook Used the » Cook,domiciledin Indiana,sold Xytos sharen the opermarketby
Means of placingonline salesordersthrough E*Trade, hislew Jerseypased
Interstate brokerdealer(seeEx. 10).

Commerce

[Dkt. No. 60 at 2627.] In similar fashionAsia Equities violated the registration requirements of
the Securities Act whemnder the aegis of Asia Equities, Mr. Cook sold millions of shares of
Xytos stock through the E*Trade and Merrill Lynch brokerage accdhetgbyallowing it to
profit from Mr. Cook’s misrepresentationddr. Cook does not dispute these faéts.

Mr. CooKs first response tahis claim by the SEC is that it was Asia Equities, not Mr.
Cook, whoconductedhese salesf stock [Dkt. No. 72 at 18“(The account was in the name of
Asia Equities, Inc. not in the name of Co6k.(citing Plaintiffs Ex. 10 at Dkt. No. 720).]
However, the undisputed evidence shows that Mr. Cook controlled the Asia Equities dgreokera
accounts, he personally authorized the sales, and he personally withdrew the sakxspmod
used them fohis personal expensgas ifthe fundswere his own. [Dkt. No. 72 at 18; Dkt. No. 73

at 8 (citing Cook Test. at 111, 128; Cook Dep. at 231); Cook Test. 141, 190, 213; Cook Dep. at

221n its Reply brief, the SEC clarifies that its “Section 5 claim only ineslthe 4,813,109
Xytos shares Cook sold on the opearket via brokerage accounts from 2009 to 2012.” [Dkt.
No. 73 at 19, n.10.] Consequently, the two investors to whom Mr. Cook sold stock in private sales
are not part of the SEC'’s registration clairBe¢Dkt. No. 72 at 3435 (Mr. Cook’s argument that
the private sales are exempt fronsugdty registration requirements).]
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225-26.] Indeed, the unregistered satds<ytos stock financed Mr. Codkpersonal obligations,
includinginter alia his homebasedirecTV, his childres tuition at St. Monica schoo] and his
homeswimmingpool. [Cook Dep. at 2228.] Although the SEC does not specificatiempt to
apply apiercingof the corporate veil theory, it is clear thtgtliability claimutilizes thatapproach
[SeeDkt. No. 73 at 8‘(Cook cannot hide behind the Asia Equities corporate veil for conduct that
he personally performe).]

The Indiana Supreme Court considers the following fadtordetermining whether a
plaintiff is entitledto pierce the corporate veil:

(1) undercapitalization; (2) absence of corporate records; (3) fraudulent

representation by corporation shareholders or directors; (4) use of the corporati

to promote fraud, injustice or illegal activities; (5) pamhby the corporation of

individual obligations; (6) commingling of assets and affairs; (7) failurésewe

required corporate formalities; or (8) other shareholder acts or conduct ignoring
controlling, or manipulating the corporate form.

Oliver v. Pnnacle Homes, Inc769 N.E.2d 1188, 11992 (Ind. 2002) (citingAronson v. Price
644 N.E.2d 864, 867 (Ind. 1994)Here, becausthe evidencelearly establishethat Mr. Cook
made numerousfraudulent representations, used Asia Equities to promote, fizsetl Asia
Equities stock proceeds to pay for individual obligations, commingled assetényyttaobserve
the corporate form, and continues to hide belAisid Equities in an attempt to shield himself from
liability for failing to register the Asia Eqties stockthathe personally soldhe SEC has satisfied
in convincing fashion the requirements for piercing the corporate veil. To dstibli€ook’s
liability for the unregistered sale of Asia Equitist®ck, we bld thatthe SEC is entitled to piee
the corporate veil.Moreover, due to the defaylidgment againsKytos and Asia Equities, the
facts that “Xytos is Cook’s alter ego” atight Asia Equities is itself aalter ego of Coolkave

been establisheak true. [Compl. at 1 3, 4.]
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Mr. Cook dso attempd to rely orthe“original registratiohin 1999 of the Xytos stochy
Xytos's predecessor company, ISMdefeathe SECs registration violation claim. [Dkt. No. 74
at 14, 33see alsdkt. No. 75 (Cooks Motion to Dismiss and Motion for Summary Judgmént)
Mr. CooKs arguments not supported by applicable law. Sectios Eegistration requirements
apply totransactions not the securities themselveRegardless of whether notIMS registered
the sale of those stock to Asia Equities, Mr. Cook was still required thdileecessamggistration
upon selling those share§eel7 C.F.R. 830.144, prelim. not& (“If any person sells a...
security to another person, the sale must be registered unless an exemptiorocan lbar the
transactiori.); Allison, 907 F.2cat648 (‘Section 5 . . applies to transactions; each sale must be
registered or exempt. A violation does not stick to instruments like t@ra fiersonalftense by
the seller.. . .”). Mr. Cook filed no such registrations and his argument that he didn’'t need to is
clearly in error and thus unavailing.

Finally, Mr. Cook argues that his sale of shares to seven sharehalagexempt from

registration because those investors received shares of Xytos lmeahdtic. stocknot Xytos,
Inc. stock. [Dkt. No. 72 at 380.] According to Mr. CookXytos International, Inds not a U.S.
company and thus no registration is requirdd.] [We have discussedigitheory previously.n
advancing it, Mr. Cookasconfusedhenature of the&SEC s claim. The SEG registration claim
under Section 5 is related to thygen markesales, not the sales to the seven investors for $100,000.
[SeeDkt. No. 60 at 2&28; Dkt. No. 73 at 19, n.10 (“[T]he SEC’s Section 5 claim only involves
the 4,813,109 Xytos shares Cook sold on the -oparket via brokerage accounts from 2009 to
2012.").] Mr. Cooks argumenthusis simply irrelevant.

Mr. CooKs failureto file registrationstatements for the open market sales of Xytos, Inc.

stockconstitutesa clearviolation of Sections 5(a) and 5(c) of the Securities Act.
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C. Mr. Cook Aided and Abetted Xytoss Fraud.

The SECnext contends that Xytos, although found to be in defauthis litigation
committed securities fraushsedtself on itsmaterial misrepresentations to actual and prospective
investors which violations Mr. Cook aided and abetted. [Dkt. No. 60 atZ®8(citing SEC v.
Kinnucan 9 F. Supp. 3d 370, 375 (S.D.N.Y. 2014) (finding that company presdaitlity for
Rule 10b-5 violations was imputed to the company)hg Becurities and Exchange Act imposes
secondaryiability on “any person that knowingly or recklessly provides substantial asgstanc
another”person or entity in violation of either Act. 15 U.S.C. 88 770(b), 78t{&ubstantial
assistance, in turn, requires a showing that the aider and abettor proximatet/tbausarm . . .
on which the primary liability is predicatédSEC v. DiBella587 F.3d 553, 566 (2d Cir. 2009)
(internal quotations omitted). To establish that Mr. Cook aided and abettedsXysosl, the SEC
must establish: (1) a primary violation of Section 10(b); (2) that Mr. Cook had actualekigzwl
of that primary violationand (3) that Mr. Cook substantially assisted in that primary violation. 15
U.S.C. 88770(b), 78t(e)see also SEC v. Monteros3®8 F. Supp. 2d 1244, 1269 (S.D. Fla. 2011)
(“A defendant who is not himself a primary violator, but who had knowledge whargrviolation
and provides substantial assistance in it, is liable as an aider and gbettor.”

Havingfound Mr. Cook primarily liable for securities frauge alsohold thatthe SEC has
presentedufficientevidence to satisfy each of the elemariitader/abettor liabilityas to him vis
a-is Xytos Because Mr. Cook personally made the misrepresentatiengasclearlyaware of
Xytos s conduct and wa#n truth, the proximate cause of the misrepresenta@sSEO of Xytos
Thus, hesubstantiallyassisted Xytds primary violation. $eeDkt. No. 60.] Mr. Cooks only
response to tlseclaimsis that he‘could not have been an aider or abettor to Xytos, Inc. because

there was NO existence of a primary violation of the Exchangé Aokt. No. 72 at 39.]Having
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found that aprimary violation of the Securities and Exchange Act occurred, we refbt
attempted defense r. Cook. The undisputed material factsarlyshow that Mr. Cook aided
and abetteXytos's fraud.

D. Mr. Cook is Liable for Xytos's Fraud as a ‘Controlling Person.”

The SEC further seeks to imposeontrol persoh liability on Mr. Cook for Xytoss
primary violations of Section 10(b) and Section -Bdb Section 20(a) of th&ecurities and
Exchange Act creates joint and severability for “controlling person,that is, persons who
control any entity or person liable under the Act or rules thereunder. 15 U.S.C. § TB&d)vo
step test for establishing control requires a showing that the defendansec@antrol over the
primary violators general operations, attthtthe “defendant possessed the power to control the
specific transaction or activity upon which the primary violation is pregliatHarrison v. Dean
Witter Reynolds, Inc974 F.2d 873, 877 (7th Cir. 1992). Again, thopghhapsrrelevant based
onour finding of direct liability as to Mr. Cook, heas Xytoss sole officer and director, and he
exercised complete control over Xytos from 2009 to 2012, including Xytesksite, press
releases, and investor communications. Consequently, Mr. Wa®& control person of Xytos.
See, e.gSEC v. Imperali594 Fed. Appx. 957, 962 (11th Cir. 2014) (affirming summary judgment
in favor of SEC on control-person liability wheregeledant was calefendant entitg controlling
shareholder and controlled corporate decisions).

Mr. Cook does not dispute that he was a control person for Xytos or that liabilitytihow
him as a result of his control over Xytesoperations.Accordingly, we hold that Mr. Cook is

liable for securities fraud violations his role as a control person for Xytos.
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E. The SECs Request for Relief.

1. Permanent Injunction.

The Securities and Exchange Act authardistrict courts to grant injunctive relief BEC
enforcement cases. 15 U.S.C. 88 77t(b), 78u{ld).obtain permanent injunctive relience a
violation has been demonstratdtk SEC'need only show that there is a reasonable likelihood of
future violations. SEC v. Holschuh694 F.2d 130, 144 (7th Cir. 1982Lourts must assess the
totality of the circumstances in determining the likelihood of future varat and should
consider: (1) the gravity of harm caused by the offense; (2) the extent afetbedaris
participation and his degree s¢ienter; (3) the isolated or recurrent nature of the infraction and
the likelihood that the defendastcustomary business activities might again involve him in such
transactions; (4) the defendantecognition of his own culpability; and (5) the sirtyeof his
assurances against future violatioids.

Injunctive relief isaltogetherppropriate hereThe violationshat occurredn the instant
case araeither minor nofirst infractions by Mr.Cook [Dkt. No. 6215 (State of Indiana 2009
Order Agpinst Cook)at 16, 58]%® Mr. Cook continues to deny responsibility for any violations
of the securities statutes, allowing no solace that there will be no futuraonslaty him. Mr.
Cook’s repeated, brazen, extensmesrepresentationgeigh stronglyin favor of a permanent
injunction. Indeedaccording to the SEQ/r. Cook still owns Xytos stock and maintains control

of seveal companies (including Xytos). A permanémunction prohibitinghim from future

231n 2009, the Securities Division of the Secretary of State of Indiana issued a digial or
finding that Cook, through Suisse Capital and Asia Equities, defrauded investors inCayngak
and sold unregistered securities from 1996 to 1999. [Dkt. N@56G# 116, 58.] The order bars
Mr. Cook from the securities industry in Indiana and ordered him to pay $271,200 in restitution
and fines. Id. at 13.] We have not been informed as to whether that payment wasazlerim
seems clear that the bar imposed on his involvement in the securities industryna hmaebeen
disregarded by him.
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violations of the antifraud and registration provisions of the federal sesUdtvsis appropriate

here considering theoossibility, indeed, théikelihood of future violationsSee, e.g., Shavers
2014WL 4652121 at *10(granting summary judgment in favortae SEC and issuing permanent
injunction against defendant who lied to investors on websites oveo@at period). For these
samereasons, a permanent injunctairected toward Xytos and Asia Equities as corporate entities
is alsojustified andappropriate. We note that Mr. Cook has interposed no response or other
objection to the SEC’s request for a permanent injunction.

2. Disgorgement andPrejudgment Interest.

The SECalsoseeks disgorgement amth assessment pfejudgment interest from Mr.
Cook, Asia Equities, and Xytos. Aside from his response to the merits of the SE(ns
discussed previously, Mr. Cook again has interposegecificresponse or objection to the SIEC
request for disgorgement and pregatent interest.

“Disgorgement is form ofrestitution” SEC v. Lipson278 F.3d 656, 6683 (7th Cir.
2002). The authority of a federal court to order disgorgement in an SEC enforcast®n is
well-established.See, e.g. SEC v. Patel61 F.3d 137, 39-40(2d Cir. 1995);SEC v. First City
Fin. Corp, 890 F.2d 1215, P®-30 (D.C. Cir. 1989) Courts have broad discretion in determining
whether to order disgorgement, and in calculating the amount of disgorg&Bent. First Jersey
Sec., InG.101 F.3d 1450, 14745 (2d Cir. 1996).The amount ordered need only beeasonable
approximation”of profits “causally connectédo the wrongdoing.Patel 61 F.3d at 139 Any
risk of uncertainty in calculating disgorgement falls on the defendants whosectorehted the
uncertainty.See idat 140.

We agree with the SEC that MEook, Xytos, and Asia Equitiedeserve to be required

disgorge thall -gotten gain®f their fraud, to wit, the amounthieymade selling Xytos shares on

51



the open markeandto private investors while misrepresenting the compaNyp hearing is
necessary before deciding this issue becdwesexisting record is sufficient feermit an accurate
calculation of thimmount, plus prejudgment interest thereSee, e.gUnited Sates v. Di Mucgi

879 F.2d 1488, 1497 (7th Cir. 1989) (hearing on damages unnecessary if figure can be ascertained
from definite figures contained in the documentary evidence or in detdiiédvés); Shavers

2014 WL 4652121, at *1€11 (ordering disgagement without a hearing based on summary
judgment record)Specifically,we find thatthe declarationf the SECs staff accountant, Norman

Jones, suppasta calculation of the amount of disgorgement and prejudgment interest, without
necessity ofn evigntiaryhearing. [SeeJones Decl.]

Courts haveé wide discretiofi in awardng prejudgment interest, which helps assure that
defendants do not profit from their fral®EC v. Lauerd78 Fed. Appx. 550, 557 (11th Cir. 2012);
see SEC v. Sarger229 F.3d 34, 40 (1st Cir. 2003)Pfejudgment interest, like disgorgement,
prevents a defendant from profiting from his securities violatipnsPrejudgment interest is
appropriate on disgorgement amounts based on the IRS underpaym&t Gate Koenigh32 F.
Supp. 2d 987, 995 (N.D. lll. 2007).

We therefore order,d@sed on thendisputectvidence and the IRS underpayment riua,

Mr. Cook disgorge, jointly and severally with Xytos and Asia Equitlesamount of $503,513
in profits, and $29,664 in prejudgmentearest derivedfrom sales of Xytos shares on the open
market. [Jones Decl. §f 14, 18, Table A It is alsohereby orderethat Mr. Cookdisgorge,
jointly and severally with Xytos and Asia Equitiése amounts of $100,000 in profits, and $9,651
in prejudgment interestlerivedfrom his sales of Xytos shares to private investdis. 1[19.] In

total, therefore the amounMr. Cookis hereby ordered tdisgorge, jointly and severally with
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Xytos and Asia Equitieds $603,513 in iltlgotten gains, pis $39,315 in prejudgment interest
thereon.

3. Civil Penalties.

The SEC requests that the Coaldoimpose substantial civil penalties against Mr. Gook
Xytos, and Asia EquitiesAs withthe disgorgement and prejudgment interegtiestdy the SEC,

Mr. Cook did not respond tibis request foimposition ofa civil penalty.

The Securities and Exchange Act authastrict courts to award a civil penalty in SEC
enforcement case$eel5 U.S.C. 88 77t(d), 78u(d)(3). A civil penalty serves to punistdatet
wrongdoers because disgorgemédbes not result in any actual economic penalty or act as
financial disincentive to engage in securities fraudSEC v. Moran 944 F. Supp. 286, 296
(S.D.N.Y. 1996) (quoting H.R. Rep. No. 101-616 (1990)).

The Securities and Exchange Act cesghree penalty'tiers’ based on a defendast
culpability and theextent of the harm resulting fromhe violation. 15 U.S.C. 88 77t(d),
78u(d)(3)?* The third (and highestjier is reserved for conduct that (1) involves fraud, deceit, or
manipulation, and (2) resulted in substantial losses (or created a risk obsses) to otherdd.

88 78u(d)(3)(B)(iii). For natural persons, the maximum thied penalty fofeach such violation
during the period oMr. Cook’s violations isset atthe greater of $150,000 or thgross amount

of pecuniary gaihto such personld.; 17 C.F.R. § 201.1004. With regard to gross pecuniary
gain, “‘many courts have imposed a single penalty equal to the amount of disgor{jesaenEC

v. Graulich 2013 WL 3146862, at *7 (D.N.June 19,2013) (citing cases). District courts

24The SEC advocates fanposition ofa tier three penalty. Tier one penalties are limited
to $5,000 for a natural person or the gross amount of the pecuniary gain. Second tier penalties ar
limited to $50,000 and appropriate in cases of fraud, deceit, manipulation, deliberatengplat
and disregard for the rule§eel5 U.S.C. &7t(d)(2)(A) and (B).
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routinely award substantial paties in fraud and other caseSee, e.g., SEC v. Lynddyo. 13
00486,2014 WL 3928366, at *10 (D. Haw. Aug. 11, 2014) (imposing $150,000 penalty against
an individual);SEC v. YangNo. 12C-2472014 WL 2198323, at *3 (N.D. Ill. May 27, 2014)
(same).

District courtshave considerabldiscretiorwhen setting the amount of a civil penal§ee
SEC v. ConstantjiNo. 1%kcv-4642 20B WL 1453792, at *18 (S.D.N.Y. Apr. 2, 2013}In
determining what the penalties should be, the court should consider the serioustiess of
violations, the defendarst intent, whether the violations were isolated or recurring, whether the
defendant hasdmnitted wrongdoing, the losses or risks of losses caused by the conduct, and any
cooperation the defendant provided to enforcement authdrit®sC v. Alanarinc., No. 05cv-

1102, 2008 WL 1994854, at *13 (S.D. Ind. May 6, 2008) (citing cases).

TheSEC requestthatsubstantial civipenaltiede imposed on Mr. CogkKytos, and Asia
Equities It describes Mr. Codk business practices ‘as fouryear pumpanddump scheme in
which he repeatedlgndknowingly made false statements about Xytos so that he could dump his
own shares at inflated pricEswhich resulted in Mr. Codk gain ofmore than$600,000while
Xytos investors were left with worthless stock. [Dkt. No. 60 at 38/¢ conclude that trse
statutory penalties should be assessed on either a per vidlaBmor a gross pecuniary gain
basis.We also agree with the SEC thfd] substantial penalty is also needed to deter Cak];
stopping short of requesting a specific amoduitius the SECs request to impose a civil penalty
is granted, and the appropriate amount of such a pemlilbe determined at a subsequent hearing

before the Court.
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4. Officer/Director Bar and Penny Stock Bar.

The Securities and Exchange Act authorizesridt courts to impose officeanddirector
bars on those who violate the antifraud provisions of eachJes#l5 U.S.C8877t(e), 78u(d)(2).
More specifically, courts can prohibit persons who violate those provisions from sasvififtcer
or direcor of certain SE@eporting and SE@egistered companigsif the persohs conduct
demonstrates unfitness to sérue such capacityld. The nonexclusivelist of factors courts are
to consider in making thtunfitness”determination include the egregiousness of the fraud and the
defendant (1) role or position during the fraud, (2) degree of scienter, (3) status as secafidi
(4) economic stake in the violation, as well as the likelihood that misconduct will eePatel
61 F.3d at 141.

The SECassertghat Mr. Cook is'plainly unfit to server as aofficer or director! [Dkt.
No. 60 at 34.] Indeedhéevidence demonstratdgat Mr. Cook is a recidivist wiselongstanding
pattern of behavior is tknowingly commit fraudas the CEO and lone director of Xytos. Mr.
Cook personally profited in substantial amounts from his misrepresentations. ClresSEhat
the Court impose a permanent offi@arddirector bar against CookCf. SEC v. First Pac.
Bancorp, 142 F.3d 1186, 11934 (9th Cir. 1998) (affirming permanent bar where defendant was
recidivist who committed knowing fraud in corporate capacity). Mr. Cook did not resptmd to
request. We grant the SECrequest antierebyimpose a permanenffmer-and-director bar
against Mr. Cookbased on the foregoirextensiveproof of his knowingand intentionatole in
the ongoing fraud ancklatedoffenses.

The Securities and Exchange Act also autheristrict courts to impose a penstock
bar “aganst any person participating in, or, at the time of the alleged miscondnotwas

participating in, an offering of penny stotkl5 U.S.C. 88 77t(g), 78u(d)(6A “penny stock is
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an equity security bearing a price of less than five dollars exceptoagded in 17 C.F.R.
§ 240.3a51t. The SEC represents thheXytos stock meets the definition dpenny stock
under those provisions [Dkt. No. 60 at-34], and Mr. Cookagainoffers no response. We hold
thatMr. Cook was &person participating in an offering of penny stoakenhe offered and sold
Xytos stock to investors in private placemerfiee id 88 77t(g)(2), 78u(d)(6)(B).

The standard for imposing a penny stock ‘tessentially mirrors that for imposing an
officer-or-director bar. SECv. Universal Exp., Inc475 F. Supp. 2d 412, 429 (S.D.N.Y. 2007).
For the reasons cited abote protectfuture investorsye grant the SEG request tpermanently
bar Cook from patrticipating in any pensiock offerings. Cf. SEC v. BoogkNo. 09cv-8261,
2012WL 3133638 at *2-3(S.D.N.Y. Aug. 2, 2012) (imposing pemsyock bar where defendant
profited from fraud by selling shares at inflated prices).

CONCLUSION

For all of the above reasons, we GRANT the SEC’s Motion for Summary Judddkent [
No. 59] we GRANT the SECs application for default judgment [Dkt. No. 63], and DENY
Mr. CooKs Motion to Dismiss and for Summary Judgment [Dkt. No. Zjecifically, we rule
as follows:

A. DefendantTimothy E. Cook and DefendantXytos, Inc. arepermanently
restrained and enjoined from violating, directly or indirectly, Section 10(b) of the
SecuritiesExchangeAct of 1934(the “ExchangeAct”) [15 U.S.C. § 78j(b)]Jand Rule
10b-5 promulgated thereunder [17 C.F.R. 8§ 240.10bkyj, using any means or
instrumentalityof interstatecommerce or of the mails, or of anyfacility of any national
securitiesexchangein connectiorwith the purchase @aleof anysecurityto employany
device,schemegpr artifice to defraud;jto makeany untruestatemenbf amaterialfact or
to omit to stateamaterialfact necessarin orderto makethe statementsnade,in thelight

of the circumstances underhich they were made,not misleading;or to engagan any
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act,practie, or coursef businessvhich operater would operateas a fraud or deceit

uponanypersa.

B. DefendantTimothy E. Cook and DefendantXytos, Inc. are permanently
restrainedand enjoinedfrom violating Section17(a)of the SecuritiesAct of 1933(the
“SecuritiesAct”) [15 U.S.C. § 77q(a)jn the offer or saleof any securityby the useof
anymeansor instrumentsof transportation ocommunicationin interstatecommerceor
by use of themails, directly or indirectly to employ any device, scheme or artifice to
defraud;to obtain moneyor propertyby meansof anyuntruestatemenof amaterialfact
or anyomissionof amaterialfactnecessaryn orderto makethe statements mada light
of the circumstancesinderwhich theywere made,not misleading; oto engagen any
transactionpractice,or course of businesshich operatesor would operateasafraud or

deceitupon the purchaser.

C. Defendant Timothy E. Cook and Defendant Asia Equities, Inc. are
permanentlyrestrainedand enjoinedfrom violating Section5 of the SecuritiesAct [15
U.S.C. § 77eby, directly or indirectly, in theabsenceof anyapplicableexemption:

. Unlessaregistrationstatements in effectas toa security,makinguse of
anymeansor instruments of transportation @mmunicationn interstate
commerce oof themails to sell suchsecuritythrough the use or medium
of any prospectus or otherwise;

. Unless a registration statementis in effect as to a security, carrying or
causingto be carriedthrough themails or in interstatecommerce py any
meansor instrumentsof transportationany suchsecurityfor the purpose
of saleor for deliveryaftersale;or

. Making use of any means or instruments of transportation or

D.

communication in interstate commerce or of the mails to offer to sell or
offer to buy through the use or medium of any prospectus or otherwise any
security, unless a registration statement has been filed with the Commission
as to such security, or while the registration statement is the subject of a
refusal order or stop order or (prior to the effective dathefegistration
statement) any public proceeding or examination under Section 8 of the
Securities Act [15 U.S.C. § 77h].

Pursuant to Section 21(d)(2) of the Exchange Act [15 U.S.C. 8§ 78u(d)(2)]

and Section 20(e) of the Securities Act [155.C. § 77t(e)], Defendant Timothy E. Cook
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is permanently prohibited from acting as an officer or director of angrigeat has a class

of securities registered pursuant to Section 12 of the Exchange Act [15 U.S.C. § 781] or
that is required to file reports pursuant to Section 15(d) dExohange Act [15 U.S.C. §
780(d)].

E. DefendantTimothy E. Cook is permanently barred from participating in an
offering of penny stock, including engaging in activities with a broker, dealesswer for
purposes of issuing, trading, or inducing or attempting to induce the purchase or sale of
any penny stock. A penny stock is any equity security that has a priessahbn five
dollars, except as provided in Rule 3ablinder the Exchange Act [17 C.F.R. § 240.3a5
1-].

F. Defendant Timothye. Cook, Defendant Xytos, Inc., and Defendant Asia
Equities, Inc. are jointly and severally liable for disgorgement of $603,6h8genting
profits gained as a result of the conduct allegeithenComplaintand found by the Court
in this summary judgmenttiogether with prejudgment interest thereon in the amount of
$39,315.

G. Pursuant to Section 2I(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)]
and Section 20(d)(2) of the Securities Act [15 U.S.C. § 77t(d)(2)], Defentiamdshy E.
Cook, Xytos, and Asia Equities are liable for a civil penaltyan amount to be
determined at a future court hearing. Defendants shall pay $642,828, plus each
Defendanits respective civil penaltgisoto be determined atfature courthearing to the

Secuities and Exchange Commission within 14 days after entry of Final Judigme

H. Defendants may satisfy their obligations pursuant to paragraphs F and G,
above, bytransmittingpayment electronically to the Commission, which will provide
detailed ACHTranser/Fedwire instructions upon request. Payifsmay also be made
directly from a bank account via Pay.gov through the SEC website at
http://www.sec.gov/about/offices/ofm.htnDefendantsnay alsopay by certified check,

bank cashieés check, or United States postal money order payable to the Securities and

Exchange Commission, which shall be delivered or mailed to
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Enterprise Services Center Accounts Receivable Branch

6500 South MacArthur Boulevard

Oklahoma City, OK 73169
and shall be accompanied by a letter identifying the case title, civil action nusmioler
name of this Court; Timothy E. Cook, Xytos, Inc., or Asia Equities, Inc. defendahis in t

action; and specifying that payment is madesuant to thi©rder

Defendants shall simultaneously transmit photocopies of evidence of payment and
case identifying information to the Commissi®mounsel in this action. By making this
paymentDefendants relinquiséll legal and equitable righttle, and interest in such funds
and no part of the funds shall be returned to Defendants. The Commission shall send the

funds paid pursuant this Orderto the United States Treasury.

The Commission may enforce the Coésirjudgment for disgorgement and
prejudgment interest by moving for civil contempt (and/or through other collection
procedures authorized by law) at any time after 14 days following entry ofJciggment.
Defendants shall pay post judgment interest on any delinquent amounts purs2@nt to
U.S.C. §1961.

l. The SEC is directed to file in this cause a certification that the payment

imposed by this judgment have been fully satisfied by Defendants, when that occurs

J. This Court shall retain jurisdiction of this matter for the purposes of
enforcing the terms of thiSrder

Finaljudgmentshall be entered after the hearing to determine the amount of civil penalties

owed by Defendants Cook, Asia Equities, and Xytos.

Date:  8/24/2015 ﬂAaL@ws’ém\a{

SARAH EVANS BARK\ER, JUDGE
United States District Court
Southern District of Indiana
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Distribution:

ASIA EQUITIES, INC.
2015 West 96tistreet
Indianapolis, IN 46260

XYTOS, INC.
2015 West 96th Street
Indianapolis, IN 46260

TIMOTHY EDWARD COOK
2015 West 96th Street
Indianapolis, IN 46260

Carl F. Schoeppl
SCHOEPPL & BURKE, PA
carl@schoepplburke.com

John E. Birkenheier
SECURITIES AND EXCHANGE COMMISSION
birkenheierj@sec.gov

Eric M. Phillips
U.S. SECURITIES AND EXCHANGE COMMISSIONChicago
phillipse@sec.gov

Nicholas J. Eichenseer

U.S. SECURITIES AND EXCHANGE COMMISSIONChicago
eichenseerN@sec.gov

60



	INTRODUCTION
	PRELMINARY PROCEDURAL MATTERS
	BACKGROUND AND MATERIAL FACST
	A Mr. Cook’s History of Corporate Investment.1F
	SUMMARY JUDGMENT STANDARD
	ANALYSIS

	B. Mr. Cook and Asia Equities Violated the Registration Provisions of the Securities Act.
	CONCLUSION


