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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

INDIANAPOLIS AIRPORTAUTHORITY, )
Plaintiff, ;
VS. ; No. 1:13ev-01316IJMSMPB
TRAVELERSPROPERTYCASUALTY COMPANY OF ;
AMERICA, )
Defendant ;
ORDER

Preently pending before the Court in this inqura coverage case is Plaintiff Indianapolis

Airport Authority’s (“JAA”) Motion for Partial Summary Judgmengifing No. 223, and De-

fendant Travelers Property Casualty Company of Americatafelers) Cross Motion for Sum-

mary JudgmentHiling No. 23§.*

l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no gennoe dispute as to any material fact and, instead, the movant is entitled to judgment
as a matter of lawSeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether grartyasserts that a fact is undisputed or genuinely disputed, the party must support the
asserted fact by citing to particular parts of the record, including depositionsneiuis, or affi-

davits. Fed. R. Civ. P. 56(c)(1)(A)A party can also support a fact by showing that the materials

1 Also pending is IAA’s Motion for Oral ArgumentEfling No. 249. The parties’ briefs afforded
the Court an adequate basis on which to rule on the pending summary judgment motions without
the assistance of oratgument. The Court, therefore, denies IAA’s Motion for Oral Argument,

[Filing No. 249.

-1-

Dockets.Justia.com


https://ecf.insd.uscourts.gov/doc1/07315091294
https://ecf.insd.uscourts.gov/doc1/07315135529
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07315176219
https://ecf.insd.uscourts.gov/doc1/07315176219
https://dockets.justia.com/docket/indiana/insdce/1:2013cv01316/48358/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2013cv01316/48358/288/
https://dockets.justia.com/

cited do not establish the absence or presence of a genuine dispute or that thpadyersenot
produce admissible evidence to support the feetd. R. Civ. P. 56(c)(1)(B)Affidavits or decla-
rations must be made on personal knowledge, set out facts that would be adnmssidence,
and show that the affiant is competent to testify on matters sta@edR. Civ. P. 56(c)(4)Failure
to properly support a fact in opposition to a movant’s factual assertion can resultriovhet’s
fact being considered undisputed, gadentially in the grant of summary judgmefied. R. Civ.
P. 56(e)

In deciding a motion for summary judgment, the Court need only consider dispuged fact
that are material to the deims. A disputed fact is material if it might affect the outcome of the
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009)n
other words, while there may be facts that are in dispute, summary judgrapptopriate if those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal question will not be consideréerson v.
Liberty Lobby, Ing.477 U.S. 242, 248, 106 S. Ct. 2505, 91 L.Ed. 202 (1986)

On summary judgment, a party must show the Court what evidence it has that would con-
vince a trier of fact to accept its version of the evedtshnson v. Cambridge Indug25 F.3d
892, 901(7th Cir. 2003) The moving party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the mooving party and
draws all rea®nable inferences in that partyavor. Darst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)It cannotveigh evidenceramake credibility determinations on summary
judgment beausethose tasks are left to thact-finder. O’Leary v. Accretive Health, Inc657

F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materfadsl. R. Civ. P.


https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id3b7a12b22b711de9f6df5c73d5b1181/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_713
https://www.westlaw.com/Document/I238054cf668411da8cc9b4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_525
https://www.westlaw.com/Document/I238054cf668411da8cc9b4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_525
https://www.westlaw.com/Document/I3a8518e29c9d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_248
https://www.westlaw.com/Document/I3a8518e29c9d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_248
https://www.westlaw.com/Document/I19e202cb89d211d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_901
https://www.westlaw.com/Document/I19e202cb89d211d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_901
https://www.westlaw.com/Document/Ib68cf6be664d11deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_875
https://www.westlaw.com/Document/Ib68cf6be664d11deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_875
https://www.westlaw.com/Document/I2687bc35c06211dcbb72bbec4e175148/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_907
https://www.westlaw.com/Document/I2687bc35c06211dcbb72bbec4e175148/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_907
https://www.westlaw.com/Document/I7c1626abe4a811e0a06efc94fb34cdeb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_630
https://www.westlaw.com/Document/I7c1626abe4a811e0a06efc94fb34cdeb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_630
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly assured the cstristthat
they are not required taaur every inch of the record for evidence that is potentially relevant to
the summary judgment motion before thedgtson 325 F.3d at 898 Any doubt as to the ex-
istence of a genuine issue for trial is resolved against the moving partsetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

“The existence of crosmotions for summary judgment does not, however, imply that there
are no genuine issues of material facR’J. Corman Derailment Servs., LLC v. Int'l Union of
Operating Engineers335 F.3d 643, 647 (7th Cir. 2003ppecifically, “[p]arties have different
burdens of proof withaspect to particular facts; different legal theories will have an effect on
which facts are material; and the process of taking the facts in the light rastbia to the non
movant, first for one side and then for the other, may highlight the poinhéftaer side has
enough to prevail without a trial.Id. at 648

Il.
GENERALLY APPLICABLE INSURANCE L AW

When the Cort exercises diversity jurisdiction over an action, it is “obliged to apply state
law to the substantivissues in the case.l.odholtz v. York Risk Servs. Grp., In¢78 F.3d 635,
639 (7th Cir. 2015{citing Erie R.R. Co. v. Tompkin304 U.S. 64, 78 (193B) The parties do not
dispute that Indiana law governs this action. Accordingly, this Court must “amphlahthat
would be applied by the Indiana Supreme Couitddholtz 778 F.3d at 639 “If the Indiana
Supreme Court has not spoken on the issue, [the Court] generally treat[s] decistmmsthye’s
intermediate appellate courts as authoriggtiynless there is a compelling reason to think that the
state supreme court would decide the issue differentti.”

The Indiana Supreme Court has summarized theesédblished standartts interpreting

insurance policies in Indiana as follows:
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Interpretation of an insurance policy presents a question of law that is @alyicul
suitable for summary judgment. It is well settled that where there is ambiguity,
insurance policies are to lm®nstrued strictly against the insurer and the policy
language is viewed from the standpoint of the insured. This is especially truee wher

the language in question purports to exclude coverage. Insurers are free to limit the

coverage of their policiesubsuch limitations must be clearly expressed to be en-

forceable. Where provisions limiting coverage are not clearly and plainly ex-
pressed, the policy will be construed most favorably to the insured, to further the
policy’s basic purpose of indemnity. Wigeambiguity exists not because of ex-

trinsic facts but by reason of the language used, the ambiguous terms will be con-

strued in favor of the insured for purposes of summary judgment.

State Auto. Mut. Ins. Co. v. Flexdar, 1264 N.E.2d 845, 848 (Ind. 201@)tations and quotations
omitted).

The Court will “construe the insurance policy as a whole and consider all of the @mevisi
of the contract and not just the individual words, phrases, or paragraphst’Bend Mut. Ins. Co.
v. U.S. Fid. & Guar. Cq.598 F.3d 918, 921 (7th Cir. 201@pplying Indiana law). Words are
given their ordinary meaning, though where ambiguity exists the policy is s&autly against
the insurer.”ld. Ambiguous language in the policy is resolved in favor of the insured as long as
such an interpretation harmonizes the provisions of the contract as a Wbty Hosp. Fran-
chising, Inc. v. AMCO Ins. Ca983 N.E.2d 574, 578 (Ind. 2013Jailure to define a term in the
policy “does not necessarily make that term ambiguous, nor does a simple disajrasoat the
term’s meaning.”ld. (citation omitted). “Rather, an ambiguity exists where the provision is sus-
ceptible to more than one reasonable interpretatitth.{citation and quotation omittedWhere
the terms of an insurance policy atear and unambiguous, the Court “will apply the plain and
ordinary meaning of the terms and enforce the contract according to its terfihe parties’
intent is to be determined by reviewing the language contained within thecouers’ of the

contract, and ‘parol or extrinsic evidence is inadmissible to expand, vary, andkglanstrument

unless there has been a showing of fraud, mistake, ambiguity, illegality, duress anflodoee.’
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Extrinsic evidence cannot be used to create an ambigutgr’’Plan Mut. Ins. Co. v. Likes Law
Office, LLC 44 N.E.3d 1279, 1285 (Ind. Ct. App. 201&ifations omitted).

.
STATEMENT OF FACTS

In connection with the pending cross motions for summary judgment, the partieddthve fi
over 170 pages in briefs, and 0000 pages in exhibits. This has made the Court’s review of
the motions extremely cumbersomes will be discussed below, however, the Court finds the
insurance provisions at issue in this case to be unambiguous. Therefore, thity ofdjoe ex-
hibits submittedand discussed by the parties do not bear on the issues raised in the cross motions,
and the Court will only dicuss facts relevant to its decision

The Court finds the following to be tmelevantundisputed facts, as supported by proper
citation to admissible evidence in the record and viewed in the light most favardfks: t

A. The Policy

This case relates to insurance coverage for an incident that occurred during ttonsifuc
the New Midfield Terminal Project (théfoject’), a project owned by IAA which involved con-

structionat the Indianapolis International AirpofEiling No. 35 at 4 In 2005, IAA and Travelers

began discussing the possibility of IAA purchasing a Travelers policy to coveincaspects of
the Project.[See, e.gFiling No. 225] When negotiations concluded, IAA purchased a Commer-
cial Inland Marine Insurance Pajitrom Travelersvhich was written on |avelers’ therstandard

“Inland Marine” or“IM PAK” form. [Filing No. 2222 at 2930; Filing No. 2223 at 3] The

2 The Court is reminded of Mark Twain’s famous quote: “I didn’t have time te\arshort letter,
so lwrote a long one insteadhttp://thinkexist.com(last visited April 12, 2016). A similar quo-
tation is also attributed to Blaise Pascal, a French mathematician, logiciarigthand theolo-
gian, who said “I would have written a shorter letter, but | did not have the timips://en.wik-
iquote.org/wiki/Blaise_Pascéast visited April 12, 2016).
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policy relevant to this lawsuit coveréde period May 20, 2006 to May 20, 2007 (tfrolicy’).

[Filing No. 2223 at 10] Specifically, the Paty providedcertain“Builders’ Risk” coverage to

“‘ALL PHASES PER SCHEDULE ON FILE WITH US OF NEW MIDFIELD TERMINAL PRO-

JECT AT THE INDIANAPOLIS INTERNATIONAL AIRPOR'.” [Filing No. 222-3at 1Q]3

B. The Shoring Tower Incident

During construction of the Project, two temporary shoring towers were being used to lif
steel trusses into plas® that they could be installed as part of the high roof struct{ifding
No. 2226 at 2] On January 24, 200the shoring towerfiled, causinghe portion of the roof
structure that was being built to drop a foot or more and land on alirestdiled structural framing

below (tre “Shoring Tower Incidefit. [Filing No. 2226 at 2 Filing No. 2227 at 6] Immediately

following the Shoring Tower Incident, construction on the Project ceased and thgedhstruc-
ture was evaluated to determine the scope and ingbabe Shoring Tower Incident, the scope
and plan for work needed to repair damage, and the means and methods required to accomplish

those repairs. Hiling No. 2226 at 3 Filing No. 2229 at 67.]

Prior to the Shoring Tower Incident, the Project was scheduled to be substaotiadly

pleted by July 24, 2008, with opening day scheduled for September 28, Z0@& Nlo. 2226

at 3 Filing No. 2228 at 67.] The Project ended wgpeningfor business on November 11, 2008.

[Filing No. 2226 at 3]

31AA and Travelers have identified numerous Policy provisions that they contemelevant to
the resolution of the issues in this lawsuit. The Court will discuss speoifay Provisions as
necessary in the “Discussion” section.
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C. Travelers’ Payments Under the Policy

After the Shoring Tower Incident, IAA submitted a Sworn Statement in Proof &f Los

(“SSPOL), which detailed $12,815,157 in loss that IAA claimed was covered by the Pdfity. [

ing No. 23827 & 5] After considering I1AA’s claim,Travelers made the following payments

under the Policy:

$4,194,3570r costs to inspect the physical damage and restore the damaged
property to the condition immediately before the loB8iHg No. 23815 at 1%

Filing No. 23816 at 56; Filing No. 23817 at I7; Filing No. 23817 at 23

Filing No. 238-18 at §} and

$100,000 for “Expediting Costs and Additional Cost oh&ouction Materials
and Labor,” Filing No. 23815 at 20621, Filing No. 23816 at 1] Filing No.
238-17 at 17Filing No. 23817 at 23 Filing No. 23818 at 4.

D. The Lawsuit

IAA initiated this lawsuit against Travelers on August 19, 20EBinjg No. 1], and filed

the operative Second Amended Complaint on February 27, 2Blidg[No. 35. IAA seeks a

declaration that thBolicy provides coverage for, in addition to direct physical loss, the following:

“[T]he costs of resequencing and accelerating the course of construction on the
Prgect; the costs incurred in investigating and inspecting the existing construc-
tion in order to assess the areas impacted and the repairs needed to agldress th
[Shoring Tower Incident]; the costs of extending the time contractors and con-
sultants were on theroject; the costs to resolve change orders and claims as-
serted by contractors and consultants because their work on the Project was
impacted by the [Shoring Tower Incident]; and oweetexpenses to minimize
delays,”[Filing No. 35 at §

Certain “Expenses to Reduéenount of Loss,” including but not limited to

“the cost of resequencing and accelerating the course of construction on the
Project; the costs of extending the time carttbes and consultants were on the
Project, so that demobilization and remobilization costs were avoided, and the
risk of contractors not returning to the Project was minimized; the costs to re-
solve change orders and claims asserted by contracts and consultants because
their work on the Project was to be performed differently than originally
planned, so as to progress the work as quickly as possible under the new cir-
cumstances caused by the [Shoring Tower Incident]; andiroeegixpenses to
minimize delays,[Filing No. 35 at 6-F; and
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e “Soft costs,” including bond interest, “during the period beginning 90 days after
the planned completion date and ending on the date when the Project would
have been completed using reasonable speed anildrsmaterials and work-
manship,” Filing No. 35 at T.

IAA also asserts a breach of contract clairtliig No. 35 at 7]

IAA filed its Motion for Partial Summary Judgment on November 16, 2015, in which it
asks the Court to make the declarations it requests in its Second Amended Congxeafiting

No. 259 at 3836.] On December 17, 2015, Travelers filed its Cross Motion for Summary Judg-

ment, and asks the Court to declare that no coverage exists for any of thengaiounts 1AA

seeks under tholicy. [SeeFiling No. 240 at 63 The Gurt will now considethe cross motions.

V.
DiscussIoN

This case involves a dispute over the interpretation of three Policy provisions, aad the
lidity of one of Travelers’ affirmative defenses. Specifically, IAA andvEters disagree regard-
ing: (1) the scope of the Policy’s General Coverage Provision; (2) whether the Polioyegrovi
coverage for “soft costs”; (3) the extent of coveragwided by the Expense to Reduce “Amount

of Loss” provision (theERAL Provision’); and (4) whether Travelers’ affirmative defense related

to circumstances, accidents, losses, occurrences, or damages that took placefdbtsigelicy
period is valid. The Court will address each issue in turn.

A. The General Coverage Provision

The Policys General Coveragad¥ision states:

We will pay for “loss” to Covered Property from any of the Covered Causes of
Loss.

1. Covered Property
Covered Property, as used ietGoverage Part, means “Builders’ Risk”.

2. Covered Causes of Loss


https://ecf.insd.uscourts.gov/doc1/07314247639?page=7
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Covered Causes of Loss means RISKS OF DIRECT PHYSICAL “LOSS”
except those causes of “loss” listed in the Exclusions.

[Filing No. 222-3 at 14 The Policy defines “Builders’ Risk” as:

Property described in the Declarations under “Builders’ Risk” owned by yau or f
which you are legally liable consisting of:

a. Buildings or structures including temporary structures wteiadpcon-
structed, erected or fabricated at the “job site”;

b. Property that will become a permanent part of the buildingsructures at
the “job site”™:

(1) While in transit to the “job site” or temporary storage location;

(2) While at the “job site” or at a tgporary storage location.

[Filing No. 222-3 at 24 “Builders’ Risk” is defined in the Declarations as “ALL PHASES PER

SCHEDULE ON FILE WITH US OF NEW MIDFIELD TERMINAL PROJECT AT THINDI-

ANAPOLIS INTERNATIONAL AIRPORT.” [Filing No. 2223 at 10] “Loss” is defined as “ac-

cidental loss or damage.Fifing No. 222-3 at 26

IAA argues that the Policy’s General Coverage Provision covers morgigtalrect phys-
ical damage. It asserts that the clause “direct physical loss or damage” refers/pes$hof risks

of causation that trigger coverage, that all damage caused by “direct physical loss or gaima

is covered. iling No. 259 at 1416.] Accordingly, IAA argues, the Policy provides coverage for
any accidental loss @amage to the Project, not just physical damage caused to a structure from

the Shoring Tower Incident. Flling No. 259 at 1617.] IAA points to the following types of

damagsthat itargues are covered byet General Coverage Provision: “(a) the costs of extending
the time contractors and consultants were on the Project, due to the Shoring Tavest;lic)

the costs of claimasserted by contractors and consultants because th&owdne Project was


https://ecf.insd.uscourts.gov/doc1/07315091297?page=14
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impacted by the Shoring Tower Incident; (c) costs to investigate ancairtspestructure to deter-
mine the scope of damage and the plan for repair; and (d) overtime expenses andazeses atea

the work to minimize delays caused by the Shoring Tower Incideltlihg No. 259 at 1§ IAA

claims that these are losses to Covered Property, so are encompassed in rleCoeaage

Provision. Filing No. 259 at 1§ IAA also asserts that the Expediting Costs Provision is simply

an additional coverage, and not a limitation on the General Coverage Provisiorg Nlo. 259
at 1923]
Travelers’ position is tht the General Coverage Provisimmmy covers damage to a build-

ing or structure. Hiling No. 240at 29] It points to the Policy Declarations, which state that

“Builders’ Risk” “cover[s] only the buildings and structures shown below,” and teiensrto all
phases of the Projett the “Location, Description and Coinsurance Percentage” sectidreof t

Declarations [Filing No. 240 at 3€81.] Travelers also relies upon the Valuation Provision in the

Policy, which it argues limits Travelers’ obligation to paying for the costadaeably restoring
the damaged building to its condition immediately before the Shoring Towernnciééding No.
240 at 3132.] Travelers also notes that the Policy specificallglgdes loss resulting from delay,
loss of use, or loss of market, and trdy coverage for such loss would be underRioécy’s

“Additional Coverages,” such as the Expediting Costs Provision of the Poflidyng[No. 240 at

32.] Travelers points to two sections of the PolicfCoverage Extensions” and “Additional Cov-
erages™ and argues that “[i]f, as IAA argues, all of its economic and consequentialatests
covered by the ‘Genal Coverage Provision’ because they are a ‘loss’ under the Insuring Clause,
then there would be no need for the Coverage Extensions and Additional Coverages and those

provisions would be rendered superfluougzilihg No. 240 at 35
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1. The General Coveragerovision is Unambiguous
IAA states that “[a]lthough it is IAA’s position that the Policy unambiguousbvigies
coverage, if th€ourt disagrees, it should firtdat the provision is ambiguous, and thus, construe

it against Travelers and fiavor of IAA.” [Filing No. 259 at 19 But, tellingly, IAA does not

point to any specific phrases that it argues are ambsgyuou

The Court finds thahe General Coverage Provisismot ambiguous. It provides cover-
age for “loss” (defined as accidental loss or damagduilders’ Risk, which is defined in the
Declarations as “the buildings and structures shown below” (imgjddll phases per schedule on
file with us of New Midfield Terminal Project at the lagiapolis International Airport”)[Filing

No. 2223 at 1Q Filing No. 2223 at 14 Filing No. 2223 at 26] IAA ignores the Declaration’s

explicit limitation of “Builders’ Risk” to coverage for “the buildingsd structures shown below.”

[SeeFiling No. 2223 at 10] But the Court must give effect to each phrase in the Policy, and

cannot simply ignore this limitatiorSeeState Farm Fire and Cas. Co. v. Bay£991 WL 354383,
*3 (S.D. Ind. 1991)"A court should find an intent which gives effect to each clause in [an insur-
ance policy]").

Additionally, “loss” is specifically defined as “accidental loss or daniad€iling No.
222-3 at 26] The amountsvhich IAA argues are coverathderthe General Coverage Provision
were not “accidental,” but rather followed from accidental loss. Those amawmntddressed

elsewhere in the Policy, but not in the General Coverage ProviSee, e.gFiling No. 2223 at

17 (Expediting Costs Provision covers certain “costs to expedite repair of dd¥eyperty” and
“costs to make changes in construction specificationIhg General Coverage Provision is lim-
ited to direct accideal physical loss or damage to the building under construcBesOne Place

Condominium, LLC v. Travelers Property Cas. Co. weAca, 2015 WL 2226202, *3 (N.D. Il
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2015)(Travelers’ Builders Rik policy with identical general coverage provistpays for acci-
dental direct physical loss of or damage to the Property”).

This plain reading of the General Coverage Provision also comports with other provisions
of the Policy, which the Court must read as a wh&8eeWest Bend Mut. Ins. Co. v. U.S. Fid. &
Guar. Co, 598 F.3d 918, 921 (7th Cir. 201@pplying Indiandaw). The Valuation Provision,
which is under a section titled “Additional Coverage Conditions,” provides that the valigyof
ered Property is the least of several optiems this case, it is “[t]he cost of reasonably restoring

that property to its condition immediagddefore loss.” [Filing No. 2223 at 22] Significantly,

this is measured “as of the #nof ‘loss’,” [Filing No. 2223 at 23, which, as Travelers points out,

could only include physical damage to “buildings [or] structures.” Other losses ypeAA

seeks coverag®if— such as the costs of claims asserted by contractors and consultants because
their work on the Project was impacted by the Shoring Tower Incident, or overjeases re-

lated to accelerating the work to minimize delays caused by the Shoring howent — did not

exist at the time of the loss, and are not addressed in the Valuation Provision. UkgoNal
Provision’s narrow wording, limiting the value of Covered Property to the time chtasmeas-

uring it as the cost of reasonably restoring ttoperty to its condition immediately before lpss
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consistent with the General Coverage Provision’s limitadiocoverage fodirect physical dam-
ageonly.* SeeOne Place2015 WL 2226202 at *1(fSince a builder’s risk policy is designed to
insure against loss or damage to property undergoing construction, there is no point in explaining
how to determine the monetary value of damaged property [in the Valuation Provisiess thdt
value then translates into a payment obligation”).

The plain meaning of the General Coverage Provision also fits togethehwe/iihddi-
tional Coveragg and “Coverage Extensions” sections of the Polidyhe Policy specifically ex-
cludes “loss’ caused by or resulting from...[d]elay, loss of use or loss of markétiig No.
2223 at 19] Then, under “Additional Coveragg the Policyadds limited coverage for certain
costs—for example;Expediting Costs and Additional Cost of Construction Materials and Labor”

(the “Expediting Costs Provisidh [Filing No. 2223 at 17] The Court notes that if costs that

could be considered expediting costs and additional costs of construction materigt®aneita
covered by the General Coverage Provision, it would not be necessary to haxpddgirtg
Costs Provision as an “Additional Coverage.” The ExpeditinggRrsivision would be super-
fluous, a result which would not comport with Indiana l&®eeState Farm Fire and Cas. Co. v.

Bayer, 1991 WL 354383*3 (S.D. Ind. 1991)see alsdOceanside Pier View, L.R. Travelers

41AA argues that the Policy does not limit Travelers’ obligation to paymgraount determined
by the Valuation Condition. Hling No. 247 at 24 But the Valuation Provision appears in a
section of the Policy titled “Additional Coverage Conditions” and limits the valuessftb Cov-
ered Property to, in this case at least, “[t]he cost of reasonably restotipgaperty to its condi-
tion immediately before ‘loss.” Hiling No. 2223 at 21-22] IAA also contends that such a lim-
itation would be inconsistent with the ERAL Provision and coverage for soft costasbeébase
amounts are covered but do not “pay for costs to restore the property toldasspoendition.”
[Filing No. 247 at 24 IAA ignores the fact, however, that the ERAL Provision is listed as an
“Additional Coverage,” separate and apart from amounts covered by the General E&rerag
sion. Similary, “soft costs” are specifically addressed and defined as resultingdssnd Cov-
ered Property from Covered Causes of Loss which delay the completion of the [Bepged the
planned completion date. If they were covered by the General CoveragedPragis “loss” to
Covered Property, there would be no need to separately address and define them.
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Property Cas. Co. of Americ2008 WL 7822214*8 (S.D. Cal. 2008)holding thatidentical
Expediting Cost Provision in Travelers’ Builders’ Risk policy indicated that general e
provision did not cover increased costs to construction materials and labor for dyevmeaen-
structed portions of the Project, because that would “render the ‘Additional Covpragsion

for ‘Expediting Costs...” superfluous, ambiguous, and with respect to the latter prawvision’
$100,000.0 limitation, meaningless”). The Court rejects IAA’s argument that its éxpgdosts

are covered under the General Coverage Provision, and that the Expediting CostsRioyidy
provides an additional $100,000 of coverage once the Policy’'s $78J080imit is exhausted.

[SeeFiling No. 259 at 2] Again, if expediting costs were covered under the General Coverage

Provision, there would be no need to list coverage for expediting costs as an “Additional Cover-
age.’”®

Additionally, the Policy’sERAL Provision, which is also listed as an “Additional Cover-
age, similarly indicates that costs falling under the ERAL Provision are not abwsréne Gen-

eral Coverage ProvisiorjFiling No. 2223 at 18] If such expensesere considered loss to Cov-

ered Property, there would be no need to separately address 8emtne Place 2015 WL
2226202 at *1q“One Place’s construction of the Policy would render other provisions in it su-
perfluous in contravention of established law regarding contract interpretatioaghaes provi-
sions of an insurance policy to be read together so as to give effect to every paxariple, if

the Policy were construed as broadly as One Place suggests, there would bdard@eeerage

®> The Expediting Costs provision states that “[t]he most we will pay under thiidwidicoverage

is the least of: (a) 5% of the applicable ‘Basic Limitrefurance’; or (b) $100,000.”F{ling No.

2223 at 1718] It is undisputed that Travelers has already paid $100,000 in expediting costs to
IAA, [Filing No. 247 at 29IAA stating that it “does not dispute that Travelers has paid the policy
limits of its Expediting Costs Provisions”)], so its obligations under this ypliovision have

been satisfied.
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Extensions’ to ‘pay for ‘losdrom a Covered Cause of Loss’ or ‘Additional Coverages’ to pay for
things like debris removal expenses ‘caused by or resulting from a Coveredofaoss....”)
(citations omitted).

The Court concludes that the General Coverage Provision is unambiguous, and that Trav-
elers’ interpretaon of that provision-that itcovers only direct physical damage to a building or
structure-is correct.

2. Effect of Unambiguity of the General Coverage Provision

Travelers argues that the only direct physical damage covered Betlexal Coverage
Provision is the actual physical damage to the structural steel causieel ®horing Tower Inci-
dent, that the only contractor that performed physical damage repair work wa£Gigeration
and its subcontractors, and that all other costs claimed by IAA are “cestsaded with rese-
guencing, redesign work, wage increases and other economic costs as opposed to costs 1o physica

damage repair costs.’Filing No. 240 at 39 Travelers contends that because it has already paid

IAA $4,194,357.26 for “all costs to inspect the physical damage and restore the damagey prope
to its condition immediately before the los#,i's entitled to judgment as a matter of law for any
additional amounts IAA claims it is entitled to under the General Coveragesi®rov[Filing No.
240 at 39-4(

IAA argues thaflravelers is not entitled to judgment as a matter of law that it has paid all
costs for physical damage because issues of material fact remain incloday@mple, whether
$4,000,000n outstanding costs incurréor investigation and inspection dueth@ Shoring Tower

Incident 5 covered. Hiling No. 247 at 4516.] IAA argues that Travelers “cannot rely on an after

thefact estimation by its hired expert, based on a prelimimesyection outline, to determine how

much of IAA’s inspection costs should be covered. Indeed, nowhere in the Policy dgdhatt sa
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Travelers will cover only what its expert estimates a task should costs\vhesactual costs in-

curred ly the insured.” [iling No. 247 at 4{emphasis omitted).]

The Court’s review of the record evidence cited by both parties indicated tbast some
of the $4,000,000n outstanding costs does not relate to physical damage to the property that
occurred during the Shoring Tower Incident, and does not constitute “[tjhe cost afaelys
restoring that property to its condition immediately before ‘loss’,” as provmiad the Valuabn
Provision. Br example, IAA seeksoverage focosts incurred for the services of KSEuctural
Engineers, PC KCE") which, according to IAA’s own witness, includests that were not related

to the direct physical repair of the steel toweBedFiling No. 2386 at 89 (one oflAA’s con-

struction managsr Mark Flandermeyer, testifying that outstanding costs include “other cost as
sociated with the incident that mitigates your risk of going tourgetyr” which does not constitute

“a repair” to damaged propertygiling No. 238-12 at 1@John Irwin, one of the managers for the

Project testifying that KCE raised issues witbnstuctionand inspection of the steel towéat

existedprior to the Shoring Tower Incident}iling No. 23812 at 13(Mr. Irwin testifying that

KCE raised an issue with the quality of the steel as it existed prior to thedghower Ircident,

and that KCE and Mr. Irwifspen(t] time on that [issue]’Xiling No. 23812 at 1516 (Mr. Irwin

testifying that KCE acted as“peer review” in connection with inspections for welding that had
not taken place before the Shoring Tower Incident, were scheduled to take f@atseabhoring
Tower Incident, and he did not see how weld deficiencies were related to tiregStawe Inci-

dent); Filing No. 23810 at 1213 (IAA’s expert, RichardPotosnak, testifying that KCE was re-

tained to conduct a peer review on welds tieaurred aftethe Shoring Tower Incident).] This

testimony indicates that not all of KCE’s outstang charges relate tae¢asonablyestoring” the

-16 -


https://ecf.insd.uscourts.gov/doc1/07315176196?page=47
https://ecf.insd.uscourts.gov/doc1/07315135535?page=8
https://ecf.insd.uscourts.gov/doc1/07315135541?page=10
https://ecf.insd.uscourts.gov/doc1/07315135541?page=13
https://ecf.insd.uscourts.gov/doc1/07315135541?page=15
https://ecf.insd.uscourts.gov/doc1/07315135539?page=12

property damageffom the Shoring Towemkident “to its condition immediately before ‘loss’.”

[SeeFiling No. 222-3 at 22

On the other hand, the Court cannot definitively conclude that none of the outstanding costs
are covered under the parameters ofGleaeral Coverage Provisidiat the Court has set forth
For example, IAA seekpayment for certain inspectiaelated activities performed by KCE.
Travelers has argudtat it engaged a structural engineer expert, Wade Clarke of thgVigm
Janney Elstner, to analyze which of KCE’s costs are covered by the Generalg€denasion,

and which are not.Hling No. 255 at 13 Based on the parties’ discussmiithe evidenceyhich

is done in a summary fashion and by way of examples, the Court cateohohe as a matter of
law at this stage of the proceeding that none of KCE's inspewlated charges are covered. It
is not sufficient for Travelers to simply argue that its expert did notédmdof the outstanding
cossk to be covered by the Policy. Determining whether Travelers owes anyaaldgmounts
under the General Coverage Provision requires aolyrlae review of outstanding costs, viewed
in light of the Court’s ruling that the General Coverage Provision only covers thef ceasona-
bly restoring property damagdm the Shoring Tower Incident to its condition immediately
before loss. The Court is hopeful that, in light of its ruling, the parties wilbleeta engage in
this line-by-line review and reach agreement regarding whethyg outstanding amounts are owed
and, if so, what those amounts are. Without more detail regarding those outstanding,amounts
however, the Court cannot determine as a matter of law whether Traveleatigfeesists obliga-
tions under the General Coverage Provision.

In sum, the Court finds that Travelers is entitled to judgment as a matter of laeviesue
of the scop®f coverage the General Coverage Provision affeids, that the General Coverage

Provision covers only physical damage caused by the Shoring Tower Incident, and thie cos
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reasonably restoring the damagwdperty/building to its condition immediately before the Shor-
ing Tower Incident. Consequently, IAA is not entitled to summary judgment orsshe. The
Court also finds, howeyr, that Travelers is not entitled to judgment as a matter of law on the issue
of whether it has paid all amounts covered by the General Coverage Provision.

B. Coverage for “Soft Costs”

The second major dispute between the parties involves whether the dealry certain
“soft osts” IAA contends it incurred. The Policy covers soft costs “duringoi@od of delay in
completion™ resulting from “loss’ to Covered Property from any of the Covered Causes of Loss
which delays the completion of the ‘project’ beyond the ‘planned completion dakglitig[No.
2223 at 14] “Soft costs” means IAA’s “actual and necessary business costs in exdésf o
budgeted amount for the ‘project’ consisting only of type shown in the Declarationsi iahi

clude bond interest. Flling No. 2223 at 10 Filing No. 2223 at 26]° The “period of delay in

completion” —or the period for which soft costs will be patds defined as beginning with the
“planned completion date,” and ending “when the ‘project’ should be completed using reasonabl

speed and similar matals and workmanship.” Hling No. 2223 at 26] The deductible period

for soft costs is 90 days, meaning the period of delay must exceed 9tb dagger coverage

[Filing No. 222-3 at 11see alsdriling No. 222-3 at 21Policy providing under the heading “De-

ductible” and the sub-heading “B&osts”: “We will not pay the ‘amount of loss’ until the appli-
cable Deductible shown in the Declarations is exceeded. We will then pay fpathaff the

‘amount of loss’ incurred by you in excess of such deductible, up to the Limit of hiestiyd

® The Policy’s Declarations also state that “Soft Costs” include “[ijstese money borrowed to
finance construction,” “[a]dvertising expenses,” and “[c]osts resulting flarénegotiation of
your lease(s) or construction loans.Fillng No. 2223 at 10] The only soft costs IAA seeks,
however, are for “bond interest.’S¢eFiling No. 233 at 23-30
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IAA argues that it is entitled to interest it paid on certain bonds that financedojketP
which it paid “during théperiod of delay in completion’ as a result of the Shoriogv@r Inci-

dent.” [Filing No. 259 at 24 It contends that the “period of dglan completion’began on the

“planned completion date” of July 24, 200&iling No. 259 at 286.] IAA explains its soft cost

claim for bond interest as follows: “The terms of the Bonds used to finance the Projade

that interest on the Bonds will be paid from bond proceeds, placed in an account known as a cap-
italized interest account, until the Reof is completed... The Bonds provided that when the Pro-

ject was completed, IAA would take the funds remaining in the capitalized indé@@sunt and
transfer them to the construction fund. Such funds could then be spent on other capital improve-
ment projects. Thus, the budgeted amount for payment of the bond interest (using bond proceeds
prior to completion) was a function of the schedule, and in particular, the date of complet
Because completion of the Project was delayed due to the Shoring Tower Irngidgrdid more

bond interest out of its capitalized interest account than it otherwise wouldé®xiaglless bond

proceeds available to fund other capital improvement projectsling No. 259 at 2728] In

other words, IAA does not contend that interest on the bonds went up, or that it paid more in
interest than originally budgeted. Rather, it claims that it had to take more thet adpitalized
interest account to pay the bond interest.

Travelers argues that the Policy does not cover the bond interest IAA seeksebétn
IAA did not incur any bond interest over what it originally budgeted; (2) IAA did rakena soft
cost claim during the siyear loss adjustment period, so has breached the Policy provisions and
waived any right to make a soft cost claim; and (3) IAA’s alleged ssftloes does not exceed

the 90-day deductible in the PolicyEiljng No. 240 at 45-53
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1. Whether IAA incurred “Soft Costs”
Initially, the Court will determine whether IAA incurred soft costs as ddfinethe Policy.
Soft costs-in this case, bond interesimust exceed the “budgeted amount for the ‘project’ con-

sising only of type shown in the DeclarationsFil[ng No. 2223 at 26] IAA acknowledges that

it did not make payments over and above the original amount budgeted for bond inteeest. |

Filing No. 23820 at 2728 (deposition testimony of Robert Duncan, IAA’s Rule 30(b)(6) repre-

sentative: “Q No changes to the amount of any of thosedsaafter the steel shift? : AThat's
correct. Q: No changes to any of the interest payments after the steel shAt?I'm.not aware

of any changes. Q: No changes to any of the numbers of payments on any of thedebbther
service schedules? A: I'm not aware-0f): Nochanges to any of the amounts of the payments?
A: | have no knowledge of any changes”).atRer IAA argues that it had to pay more out of its
capitalized interest account for bond interest than it had originally budgét@dardgues that the
term “budgeted amount” is not defined in the Polisyambiguousand should be read to mean

the budgeted amount for the entire Projeétlirjg No. 247 at 31-32 Because it had less money

left in the capitalized interest account to spend on other construction costsgies dnat it paid
more than originally budgeted for bond interest. IAA ignores the phrase at the enéoli¢les
“Soft costs” definition, however, which provides tkaft costs include costs in excess of the budg-

eted amount for the project “consisting only of type shown in the Declaratidagrig[No. 222-

3 at 26] The Declarations provide th&boft Costs” include, among other things, “BOND IN-

TEREST AND PENALTIES.” Filing No. 2223 at 10] The Court finds that the definition of

“Soft costs,” the coverage provision for sobsts, and the Declarations related to soft costs are
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not ambiguous. Accordingly, the Court will not consider extrinsic evidearue will apply the
soft costs provisions to the facts to determine whether coverage existshenBelity. SeeBar
Plan Mut. Ins. Cq.44 N.E.2d at 1285
Nowhere in the Declarations are “Soft Costs” defined to mean “amounts withciawn f
the capitalized interest account that IAA budgeted to come from another soliheebondnter-
est itselfmust be over the budgeted amount to be considered soft costs, and there is no evidence
that payments for the interemt the bonds increased dudtie Shoring Tower Incident. The fact
that the payments had to come from another source does not make them sbfffbestanse-
guence of taking more money from the capitalized interest account to pay for bonst weese
that the money could not then be used for other construction projects, as originally pl&eed. |

Filing No. 247 at 3%*IAA expended additional funds out of its capitalized interest account, which

meant such money could not be spent on other projects”).] These “other projents’iactuded

in the Declarations, as they misbeconsidered “Soft costs.”SeeFiling No. 2223 at 26(* Soft

costs’ means your actual and necessary business costs in excess of yetadbaichgpunt for the

‘project’ consisting only of type shown in the Declarations”).]

" For example, IAA subiits and discusses evidence regarding the parties’ negotiations related to
coverage for soft costs. This evidence is irrelevant, because the Policy provisianarabigu-
ous.

81t appears that IAA planned to pay for bond interest from revenues genetsadhe Project
was completed, instead of dipping into the capitalized interest acc@ewd-iling No. 247 at 31
(IAA stating “Travelers fundamentally misunderstands IAA’s capitalinéglest account and the
significance of IAA’s payment of more bond interest from that account, rathefrtra revenue
generated by the new terminal”).] But, as discussed above, the Policy does not prestdge

for budgeted costs that remain g@me, but are simply paid from another source due to delay in
completion of the Project.
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In any event, even if IAA’s payment of the same bond interest from a differenesmuid
beconsidered a “soft cost” under the Policy, there are several additionahseaky those costs
are not covered.
2. Whether IAA Waived Its Claim for Soft Costs
Travelers maintainthat IAA has waived any opportunity to seek soft costs under the Pol-
icy becauseeither of the two signed, sworn proofs of loss that IAA submitted included any soft

cost claim, including bond interestziling No. 240 at 53 Travelers also argues that IAA sdeci

ically told Travelers that it was not making a soft cost claim because “tlval péractual delay

was less than the 90 day policy deductible=flifig No. 240 at 53

IAA argues thait submitted a proof of loss, and did not need to submit a supplemental

proof of loss if it identified additionalamages later.Fjling No. 247 at 43 It argues that “[t]he

parties course of conduct was that no formal amendment or supplementation of the proof of loss
form was contemplated or necessary,” that Travelers has not identified amlyqeréjbas suffered

from soft costs not being identified in the proofs of loss that IAA submitted, and thatefsave
analyzed IAA’s soft costs during the claims adjustment period because “IAA\vags main-

tained an ERAL claim, which required that IAA’s soft tobe analyzetl.[Filing No. 247 at 42-

43]
Under a section titled “Duties In The Event Of Loss,” the Policy provides:

You must see that the following are done in the event oblodamage to Covered
Property:...2. Give us prompt notice of the loss or damagelude a desqption

of the property involved.... 8. Send us a signed, sworn proof of loss containing
the information we request to settle the claim. You must do this within 60 days
after our request. We will supply you with the necessary forms.... 10. Cooperate
with us in the investigation or settlement of the claim.”
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[Filing No. 2223 at 40] The Policy also provides that “No one may bring a legal action against

us under this Coverage Part unless: 1. There has been full compliance witheaththef this

Coverage Part....[Filing No. 222-3 at 42

Indiana law dictates thdDuties In The Event Of Loss”rpvisions are not cooperation
clauses, but rather are conditions precedent that an insured must satisfy loefggeng under a
policy. See, e.gGriffin v. Allstate Property and Cas. Ins. C8012 WL 3611716, *9 (N.D. Ind.
2012) (insured “had a duty to comply with ['Your Duties After Losprovision] and failed to
satisfy their obligations under the policy. It is undisputed that the [ingudednot comply with
the clear terms of the contract and breached their duties thereunder. Becaunserthes][vio-
lated theirduties under the contract, [the insurer] was not required to provide coverage”). The
insured must establish that it has complied with the “Duties In The Event ©fjawision, and
the insurer need not have suffered any prejudice to enforce the provBgevorris v. Economy
Fire & Cas. Co, 848 N.E.2d 663, 666 (Ind. 200@) our Duties After Loss” provision was not a
“cooperation clause,” but rather was “an entirely separate condition that exphgjtlires the
policyholder to perform specific duties. While disputes regarding allegedim®atan insured’s
duty under a separate ‘cooperation clause’ may necessitate consideratsuitioigr@rejudice to
the insurance company, such prejudice is not a necessary consideration imdegehaienforce-
ability of other insurance policy provisiong(giting Miller v. Dilts, 463 N.E.2d 257, 265 (Ind.
1984); Knowledge A-Z, Inc. v. Sentry In857 N.E.2d 411, 420 (Ind. Ct. App. 20@Bjovisions
addessing insured’s duties after loss (including requirement that insured sakewdrhination
under oath) were distinguishable from a “cooperation clause,” “explicitly r¢fjtiee policy-
holder to perform specific duties,” and “prejudice [to the insurer] is not as@geconsideration

in determining the enforceability of other insurance policy provisions.” Insureemtéted to
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summary judgment because insured did not satisfy duties; policyaadtaned a provision stating
“[n]o action can be brought unless the policy provisions have been complied with....”).

IAA has not contradicted with record evidence Travelers’ claim that |AAndt include
soft costs in the two proofs of loss it submitted. In fact, IAA tacitly admitsghise case. Jee

Filing No. 247 at 43arguing that “Travelers expressly allowed IAA to amend its claims after

submitting the [proof of loss], without requiring IAA to submit a new proof of loss'h¢ tems

of the “Duties In The Event Of Loss” provisions are unambiguous (IAA does not argueis&)erw

and required IAA to include arsoft costs claim it was making its proof of loss. Because IAA

undisputedly did not do that, it cannot now seek coverage for soft costs under the Policy.
The Court rejects any argument by IAA that Travelers knew it was making aostdt

claim because soft costs were discussed during the claim adjustment peoodection with

IAA’s ERAL claim. [SeeFiling No. 247 at 43IAA arguing that*Soft costs consistently were

part of IAA’s claims because IAA has always maintained an ERAL claim, wieighired that
IAA’s soft costs be analyzed”).] Even if the parties discussed soft costs inctonnaith an
ERAL claim, this was not enough to somehow make Teasedware that IAA was makingsaft
costs claim. Indeed, IAA itself acknowledged in correspondence betweenntetand Travel-

ers’ counsel thatAA was notmaking a soft costs claimFEiling No. 23825 at 4(counsel for IAA

writing “[rlegarding some of the questions posed in your August 10 letter, |Aatisnaking a
soft costclaim per se, recognizing that the period of actual delay (due to the mitigabads #iat
were undertaken) wasds than the 90 day deductible”A]so telling is the fact that IAA did not
assert a soft costs claim when it filed the original Complairthis matter on August 19, 2013,

[Filing No. 1], or the Amended Complaint on August 22, 20E3lirjg No. 7]. It asserted sirca
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claim for the first time in January 2014, when it sought to file a Second Amended Complaint
adding a soft costs claimSé¢eFiling No. 27]

Because IAA never included a soft costs claints proof of loss, it has not met a condition
precedent of the Policy and cannot now recover for that am@ewdt-oster v. State Farm Fire
and Cas. Cq.674 F.3d 663, 6670 (7th Cir. 2012)(insured breached insurance contract under
Indiana law when it failed to comply with insurance policy’s “Your DutiegAl0SS” provision
by not providing insurer with certain records and documents). Additionally, becawse nbt
complied with the “Duties In The Event Of Loss” provisions, it cannot maintaiga &ction

against Travelers for the recovery of soft cof8eeFiling No. 2223 at 42(Policy stating that no

action can be brought against Travelers unless insured has fully complied wiyhpRmhisions).]
So, to the extent IAA even incurred soft costs, it cannot recover them under thebBoéage it
did not comply with the Policy’s conditions precedset forth in the “Your Duties In The Event
Of Loss” provisions.
3. Whether the Soft Costs Deductible Precludes Recovery

Finally, even if IAA incurred soft costs, and even if IAA complied with thedy@ pro-
visions regarding proofs of loss, the Policy would only provide covdaadkrose softostsif the
“period of delay in completion” exceeded thed®y deductible in the Policy. The Policy covers
soft costs incurred during the “period of delay in completion,” which is defined asiregyiwith
the “planned completion date,” and ending with the date when the project “should bletedm

using reasonable speed and similar materials and workmanghkipng No. 2223 at 14 Filing

No. 2223 at 26] “Planned completion date” is defined as “the date the ‘project’ would be put
into operation or use in thermal course of construction if ‘loss’ to Covered Property from any

of the Covered Causes of Loss had not occurrédéling No. 222-3 at 26
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The parties agree that the ending datehe “period of delay in completion”er the date
when the Project “should be completed using reasonable speed and similar maievedska

manship” 4s December 16, 2008 S¢eFiling No. 240 at 5§Travelers using December 16, 2008

as the “end date of the ‘period of delay in completiorFi)ing No. 247 at 3§IAA stating “IAA

agrees that the end date of theriod of delay in completion’ is December 16, 2008....").] The
parties disagree, however, regarding the beginning date for the “periodrdetayipletion,” de-
fined in the Policy as the “planned completion date.” Specifically, Tra/ed@intains that th

“planned completion date” was September 28, 2008)eodate that the Project was to be put into

operation. Filing No. 240 at 558.] Travelers asserts that the “period ofagyeh completion”
would thenonly be 79 days (September 28, 2008 to December 16, 2008), so would not exceed the

90-day deductible period Filing No. 240 at 558]

IAA’s position is thatthe “planned completion date” was the planned datswbstantial

completion,”not the planned date for the Project to be put into operatiéhing No. 259 at 25

IAA argues thathe construction schedule defined both substantial completion and opening day,
but not “planned completion date,” and relies upon the industry meaning and statutory raéaning
“substantial completion” to argue that the planned date of substantial compietsoJuly 24,

2008 [Filing No. 233 at 256.] Based on that date, IAA asserts that theriged of delay in

completion” would be July 24, 2008 to December 16, 2008, or 146-dagsing the “period @

delay in completion” 55 days more than the 90-day deductiBiénd No. 247 at 36-3T

The Policy defines “Planned completion date” as: “the date the ‘projecttvielput into
operation or use in the normal course of construction if ‘loss’ to Covered Propertgriyoof the

Covered Causes of Loss had not occurr¢#iling No. 2223 at 26] The Court finds this defini-

tion to be unambiguous, and to mean the date the Project would have opened as abs@mort

- 26 -


https://ecf.insd.uscourts.gov/doc1/07315136526?page=58
https://ecf.insd.uscourts.gov/doc1/07315176196?page=36
https://ecf.insd.uscourts.gov/doc1/07315136526?page=57
https://ecf.insd.uscourts.gov/doc1/07315136526?page=57
https://ecf.insd.uscourts.gov/doc1/07315210145?page=25
https://ecf.insd.uscourts.gov/doc1/07315092457?page=25
https://ecf.insd.uscourts.gov/doc1/07315176196?page=36
https://ecf.insd.uscourts.gov/doc1/07315091297?page=26

the Shoring Tower Incident. 1AA’s interpretation of this definition as nreathe planned date
of “substantial” completion simplginot supported by the plain language of the Policy. “Planned
completion date” could have been defined as “the date the ‘project’ would be subgtaatiall
pletedif ‘loss’ to Covered Property from any of the Covered Causes of Loss had not occurred.”
But the Policy does not say thidhe plan meaning of the term “planned completion date,” as
defined in the Policy, is the date that IAA planned to start using the Project mpah aThis
equates with the planned “opening day” date of September 28, 2008.

Because the “planned completion date” was September 28, 2008, and the date when the
Project should have been completed using reasonable speed and similatsnaateneorkman-
ship was Decembédr6, 2008(as the parties agredahe “period of delay in completion” was only
79 days, so was within the Policy’s-8@y deductible for soft costs coverggéccordingly, the
Policy does not provide coverage for any soft costs incurred.

In sum, Travelers is entitled to summary judgment on I1AA’s soft costs claiaube IAA
did not incur the type of soft costs covered by the Policy, IAA did not comply with theyRBoli
conditions precedent to recovering soft costs, and any soft costs IAA inculnedHil the Pol-
icy’s 90-day deductible perio

C. Coverage Under thePolicy’s ERAL Provision

IAA also seeks coverader over $4,000,000 of expensasder the Policy’ €RAL Provi-
sion. That provision states:

We will pay the necessaexpense you incur during thpdstioss period of con-
struction”if you would not have inaued sich expense had there not been “loss”

%It is also worth noting that the airport opened for business on November 11, 2008, just 44 days
after the “planned completion date” and also well within the 90-day deductilobel per

¥ The Court need not address IAA’s argument that its construction costs do not haveeid e
their budgeted amount in order for IAA to maintain a soft costs clageeHling No. 259 at 3]
As discussed above, the Policy does not provide soft costs coverage for numeroussuther rea
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to Covered Property from any of the Covered Causes of Loss wéiaked the
completion of the “project” beyond the “planned completion dateut we will
not pay more for your expense than the amount by which expense reduces the
“amount of loss” we would have otherwise paid.

[Filing No. 222-3 at 19

Travelers has maintained that IAA is not entitled to coverage under the ERALi@mnovis
becausé did not incur any soft costs, which it argues is a prerequisite to coverage undeAlhe E

Provision. Filing No. 240 at 5&1.] IAA argues that a compensable soft casism is not re-

guired to maintain an ERAL clainand that Tavelers is attempting to “penzd IAA for under-
taking efforts to reduce delay from a duration that would support a compensable sdticgst ¢

to a duration that would not.”F[ling No. 247 at 34

The key to determining Travelers’ potential liability under the ERAL Provisitimeisec-
ond+o-last sentence of the provision, which states: “But we will not pay more for ypenss
than the amount by which such expense reduces the ‘amount of loss’ we wouldheswese

paid.” [Filing No. 2223 at 18] “Amount of loss” is defined as “the sum of your attisaft

costs’, as covered bwis policy.” [Filing No. 2223 at 23] The secondo-last sentence of the

ERAL Provision, coupled with the Policy’s definition of “amount of loss,” is unambiguous, and
means that Travelers will only pay amounts under the ERAL Provision up to the amouncthy whi

those amounts reduce soft costs Travelers would have otherwise jpdiitg [No. 2223 at 18]

As discussed above, IAA did not incur any soft costs for which coverage is providedthmder
Policy. Accordingly, there are nBRAL amounts to reduce soft costs that Travelers would have
otherwise paid, because Travelers was not obligated to pay any soft$ee@ne Place 2015

WL 2226202 at *same Travelers’ ERAProvision “makes it clear that Travelers must pay for

the stated additional expenses only to the extent that they reduce the amouattbatise must
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pay for amount ofoss [in that case, soft costad rental value]”).Because Travelers is not obli-
gated to pay for any soft costs under the Policy, coverage under the ERAL Provisiorrigs not t
gered and Travelers is entitled to judgment as a matter of law that IAA is not etttideg
amounts under that provision.

D. Affirmative Defense 23

In its Answer to the Second Amended Complaint, Travelers asserted as an affirmative de-
fense:

Plaintiffs Complaint should be dismissed to the extent it concerns or relatgs to an
alleged circumstances, accidents, losses, occurrences or damages thadeok pl
outsde of the policy period any other relevant primary or excess insurance policy
issued by Travelers or any other related or affiliated entity upachviaintiff is

basing its claims. Also, this action should be dismissed to the extent the alleged
accdents, losses, occurrences or damages took place at a location, premises or
property and/or equipment not covered by the policy or any other relevant insurance
policy issued by Travelers or any other related or affiliated entityth&umore,

this actionshould be dismissed to the extent that any alleged circumstances, acci-
dents, losses, occurrences or damages that took place after any canceltaton of
policy or any other relevant insurance policy issued by Travelers oothey re-

lated or affiliated entity upon which Plaintiff is basing its claims.

[Filing No. 40 at 26

IAA argues that it is entitled to summary judgment that this affirmative defense does no
apply because itds paid costs after the Policy’s May 20, 2007 ending date that were stileohcurr

as a result of the Shoring Tower Incident, and thoses @we covered.Fjling No. 259 at 3435]

Travelers’ position is that this affirmative defense is not applicable to theagevessues raised
in the parties’ cross motions for summary judgment, and “[nJowhere in Travel@ra deci-

sion...has Travelers taken the position that the expiration gialihey in and of itself is the reason

thata claimed cost is not covered[Filing No. 240 at 6]
The Policy provides that “We cover loss or damage commencing: 1. During the policy

period shown in the Declarations; and 2. Within the coverage territoflihd No. 2223 at 42]
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Travelers appears to assert in Affirmative Defense 23 that it is not liabletbheé®licy for costs
in connection with an accident that occurs outside of the Policy period or, morécsfigcdfter

May 20, 2007. $eeFiling No. 40 at 2§ IAA interprets Affirmaive Defense 23 to mean that

Travelers is denying coverage for any costs associated witBhthieng Tower Incident which
were actuallypaid after May 20, 2007. The Court interprets Affirmative Defense 23rgsysi
beinga broad assertion by Travelers that the accident for which coverage is growideoccur
during the Policy period, and the parties do not dispute that the Shoring Tower Incidenv did. T
the extent that Affirmative Defense 23 is meant to assert that there is no eowedag the Policy

for otherwisecovered costs associated with the Shoring Tower Incident merely becaupaithA
them after May 20, 2007, the Court finds that such a basis for denying coverage is notgupporte
by the Policy language. But, as discussed above, this is nmotheoCourt reads Affirmative
Defense 23.Because it is a general defense that the Policy does not cover losséidents
occurring outside the Policy period, Affirmative Defense 23 does not impaabvtkeage issues
discussed herein and remains algaaffirmative defense.

V.
CONCLUSION

For the foregoing reasons, the CADENIES IAA’s Motion for Partial Summary Judg-
ment in its entirety,Hiling No. 223, andGRANTS Travelers’ Cross Motin for Summary Judg-
ment, Filing No. 238§, to the extent that it finds that the disputed Policy provisavasinambig-
uous, and:

e Coverage under the Policy’s General Coverage Provision is limited to direct

physical damage caused by the Shoring Tower Incident only, and the cost of
reasonably restoring the damaged property to its condition immediatehg bef

the Shoring Tower Incident;

e The Policy’'s Expediting Costs Provision gave IAA $100,000avecage for
expediting costs, which are not covered under theyPsliGeneral Coverage
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Provision. Travelers has already paid IAA the $100,000 coverage limit under
the Expediting Costs Provision;

e |AA is not entitled to “soft costs” under the Policy besau

o |AA’s payment of bond interest during the “period of delay in completion”
was not a soft cost in excess of the amount it had budgeted for the Project;

o |AA failed to include a soft costs claim in its proofs of loss, so did not com-
ply with a condition precedent to coverage for soft costs under the Policy;
and

o The “planned completion date” under the Policy was September 28, 2008
and the ending date was December 16, 2008, so the “period of delay in
completion” did not exceed the 90-day soft costs dellecti

e |AA s not entitled to ERAL coverage under the Policy because it does not have
a compensable soft costs claamd

e Affirmative Defense 23 is a general defense that the Policy does not oster ¢
related to accidents occurring outside the Policyopeso isa viable affirma-
tive defense andoes not impact theogerage issues discussed herein.

The CourtDENIES IN PART Travelers’ Cross Motion for Summary Judgméhtling No. 23§,

howe\er, to the extent that the Court cannot conclude as a matter of law that Trave jexsitall
costs covered by the Policy’s General Coverage Provisimpartial final judgment shall issue
at this time.

It is the Caurt’s hope that this ruling signifamtly limitsthe issues that remain in this liti-
gation, and the Court requests that the Magistrate Judge confer with the paatiglsetss the
possibility of resolving the remaining issue.e., whether any outstanding costs fall within the
Policy’s General Coverage Provision, in light of the Court’s finding regarti@garameters of

that provision — prior to the June 6, 2016 trial scheduled in this matter.

1 The Court also requests that the Magistrate Judge confer with the partiesrnaini whether

the recentlyfiled motions seeking to exclude certain witness testimony are relevant to e issu
that now remain in this litigation.SpeFiling No. 278 Filing No. 280 Filing No. 282 Filing No.
284]
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Date: April 13,2016 QMMW\W ’&;‘:oa«\l
| O

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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