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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

INDIANAPOLIS AIRPORTAUTHORITY,
Plaintiff,
VS. 1:13-cv-01316-JMS-MPB
TRAVELERSPROPERTYCASUALTY COMPANY

OF AMERICA,
Defendant.

N N N N N N N N

ORDER
Presently pending before the Court in this insurance coverage case are the following: (1) a
Motion to Exclude Opinion Testimony of Richard Potosnak filed by Defendant Travelers Property

Casualty Company of America_(“Travelers™kilfng No. 283; and (2) a Motion to Exclude the

Opinion Testimony of Mark Flandermeyer, also filed by Travelé&i§np No. 284.

l.
BACKGROUND !

This extremely contentious case relates toranste coverage for an incident that occurred
during construction of the New Mlield Terminal Project (thé&Project”), a project owned by
Plaintiff Indianapolis Airport Authority (“IAA”) which involved construction at the Indianapolis

International Airport. [Filing No. 35 at 4 To cover certain aspects of the Project, IAA purchased

a Commercial Inland Marine Insurance Policy from Travelers with an effective policy period of

May 20, 2006 to May 20, 2007 (the “Policy”)Eiling No. 222-2 at 29-3(Filing No. 222-3 at 3

Filing No. 222-3 at 10

1 Much of this background is taken from the CaaiStatement of Facts set forth in its April 13,
2016 Order on IAA’s and Travelers’ cross motions for summary judgmEeiiag No. 288]
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During construction of the Project, two temaigr shoring towers were being used to lift
steel trusses into place so that they could be installed as part of the high roof strédtogeNd.
222-6 at 2 On January 24, 2007 the shoring toweileda causing the portion of the roof structure
that was being built to drop a foot or more and land on already-installed structural framing below

(the “Shoring Tower Incident”). Hiling No. 222-6 at 2Filing No. 222-7 at § Immediately

following the Shoring Tower Incident, construction on the Project ceased and the damaged struc-
ture was evaluated to determine the scope apadtnof the Shoring Tower Incident, the scope
and plan for work needed to repair damage] the means and methods required to accomplish

those repairs. Hling No. 222-6 at 3Filing No. 222-9 at 6-1

After the Shoring Tower Incident, Travelers considered IAA’s claim under the Policy and
paid: (1) $4,194,357 for costs to inspect the physiaalage and restore the damaged property to

the condition immediately before the losBilihg No. 238-15 at 15Filing No. 238-16 at 5-6

Filing No. 238-17 at 1;7Filing No. 238-17 at 23Filing No. 238-18 at §} and (2) $100,000 for

“Expediting Costs and Additional Cost of Construction Materials and Laldalfig No. 238-15

at 20-22 Filing No. 238-16 at 1:1Filing No. 238-17 at 17Filing No. 238-17 at 23Filing No.

238-18 at It

IAA initiated this lawsuit against Travelers on August 19, 20E8inp No. 1], and filed
the operative Second Amendedn@aaint on February 27, 20145i[ing No. 3. IAA sought
several declarations regarding the scope of rames provided by the Policy, and filed a Motion
for Partial Summary Judgmeoh November 16, 2015 seeking those declaratidrgnd No. 35
Filing No. 222] Travelers filed a Cross Motion f&@ummary Judgment on December 17, 2015,

asking the Court to declare that no coveragstea for any of the remaining amounts IAA seeks

under the Policy. Hiling No. 238]



The Court ruled on the cross motions for summary judgment on April 13, 2016, finding
that the only Policy provision Travelers under whiaavelers could potentially owe further pay-

ments was the Policy’s General Coverage Provisiéfiinfl No. 288 at 30-32 The Court found

that coverage under the Policy’s General CoveRxgeision is limited to direct physical damage
caused by the Shoring Tower Incident, measuretthéygost of reasonably restoring the damaged

property to its condition immediately before the Shoring Tower Incidénting No. 288 at 30

It also found, however, that because the partiessed their arguments on the construction of the
Policy as opposed to any specific claimed castspuld not concludas a matter of law that
Travelers had paid all costs covered by Bolicy’s General Coverage Provisioifilihg No. 288

at 31] The Court noted, however, that its “reviewtbé record evidence cited by both parties
indicates that at least some of the $4,000,000 iriandsg costs does not relate to physical dam-
age to the property that occurred during the Skgofiower Incident, and does not constitute ‘[t]he
cost of reasonably restoring that property to its condition immediately before ‘loss’,” as provided
for in the Valuation Provision,” and discussed saxamples of outstanding costs that would not

be covered under the PolicyEiljng No. 288 at 16-17

A jury trial in this matter is scheduled fédune 6, 2016, and the only issue that remains for
the jury is whether any of IAA’s outstanding costs fall within the parameters of the General Cov-
erage Provision as set forth in the Court’'siAp3, 2016 Order. Conkion has abounded regard-
ing the specific costs for which IAA seeks coverage now that the Court has interpreted the Policy’s
coverage provisions. Most recently, Travelers hepresented (and IAA has not disputed) that
IAA will “be seeking recovery for certain [costs from a structural engineering firm, KCE] and
Harmon[]...incurred between the date of thefng Tower Incident...and May 15, 2007,” which

total $2,422,233.03.Fling No. 335 at ] It appears, however, that IAA will contend at trial that




all costs incurred during that tinperiod are covered under the Bglias it has not provided any
type of segregation of those costs between ttiadeare related to reasonably restoring the dam-
aged property to its condition before the Shofiiogver Incident, and those that are not related.
One thing is now clear, however: IAA intends to rely heavily upon the testimony of Rich-
ard Potosnak and Mark Flandermeyer in arguiveg the outstanding costs it seeks are covered

under the Policy’s General Coverage Provisiddeefiling No. 306 at 4IAA stating in its Trial

Brief that “IAA anticipates that certain of its witnesses — most likely Richard Potosnak and Mark
Flandermeyer... — may offer opinions regardiAd’'s damages which abased upon particular-
ized knowledge gained from their experiencetha®©wner’s Technical Representative (Potosnak)
and Project Manager for Hunt/Smoot (Flandermggerthe Project....”).] Travelers has moved

to exclude much of those witnesses’ testimony, and the Court considers those motions.

Il.
APPLICABLE LAW

Fed. R. Civ. P. 26(a)(2)(Aprovides that a party must “disclose to the other parties the
identity of any witness it may use at trial to present evidence” of the witness’ opinion as an expert
underFed. R. Evid. 702 Fed. R. Civ. P. 26(a)(2)(Bequires designated experts to produce de-
tailed reports, but only “if the wiss is one retained or specially employed to provide expert
testimony in the case or one whose duties apditg’s employee regularly involve giving expert
testimony.” “The purpose of the report is to provide adequate notice of the substance of the ex-
pert’s forthcoming testimony and to give thgposing party time to prepare for a responségy-
ers v. National R.R. Passenger Corp. (Amtr&dP F.3d 729, 734 (7th Cir. 2010WWhen a party
fails to comply with the requirements of Rule 26(a)(2)(B), the consequence is “exclusion of an
expert’s testimony...‘unless the failure was substantially justified or is harmldsis.(uoting

Gicla v. United State$72 F.3d 407, 410 (7th Cir. 2009)



The Advisory Committee notes to Rule 26 state:

The requirement of a written report inragraph (2)(B), however, applies only to

those experts who are retained or specehployed to provide such testimony in

the case or whose duties as an employee of a party regularly involve the giving of

such testimony. A treating physician, for example, can be deposed or called to

testify at trial without anyequirement for a written report.

Fed. R. Civ. P. 26Advisory Committee Note to 1993 Amendment, Paragraph (2).

A witness’ opinion is considered a lay opinint is “limited to what he observed....”
U.S. v. Christian673 F.3d 702, 708 (7th Cir. 201@)ting U.S. v. Gaytan649 F.3d 573, 581 (7th
Cir. 2011). But a witness testifies as an expergrewhen he has personally observed certain
facts or data, when he “brings the wealtthsf experience...to bear dhose observations and
makes “connections for the jury bdsen that specialized knowledgeGaytan 649 F.3d at 581
see alsdJnited States v. Fen#70 F.3d 778, 782 (7th Cir. 2012)

Where “a witness with specialized...knowledgeswaéso personally involved in the factual
underpinnings of the case,” the distinction between expert and lay testimony can become blurred.
United States v. Whitd92 F.3d 380, 401 (6th Cir. 20Q8ee alscChristian, 673 F.3d at 7Q8A
hybrid fact/expert witness is one who has forrtteeir opinion during the course of their work.
SeeVieyers 619 F.3d at 734-3fholding that a treating physiciarhw is offering to provide expert
testimony as to the cause of the plaintiff's injuoyt who did not make # determination in the
course of providing treatment, “should be deermetle one ‘retained or specially employed to
provide expert testimony in the case,” and thusdgiired to submit an expert report in accordance
with Rule 26(a)(2)”). A hybrid fact/expert witness is not required to provide a written expert
report, but must disclose “thelgect matter on which the witness is expected to present evidence

underFederal Rules of Evidence 70203, or 705; and a summary of the facts and opinions to

which the witness is expected to testif Fed. R. Evid. 26(a)(2)(B) and (C).



IAA has the burden of demonstrating that. Motosnak’s and Mr. Flandermeyer’s testi-
mony meets the requirements of the Ruleswflence, and is otherwise admissilfi@eBourjaily
v. United States483 U.S. 171, 175-76 (198(proponent of testimony Baburden of showing it is
admissible under the Rules of Evidend&}p. R. Evid. 702Advisory Committee Note to 2000
Amendments (“[T]he admissibility of all expert testimony is governed by the principles of Rule
104(a). Under that Rule, the proponent has thedsuod establishing that the pertinent admissi-
bility requirements are met by a preponderance@gtthdence”). It is undisputed that no expert
report was prepared by either Mr. PotosnaWnrFlandermeyer, so IAAas the additional burden
of showing that Mr. Potosnak and Mr. Flandermeyere not obligated to provide expert reports
underFed. R. Civ. P. 26Meredith v. Int'l Marine Underwriters2011 WL 1466436, *4 (D. Ma.
2011)(“A party seeking to avoid producing an expesport bears the burden of demonstrating
that the witness is a hybrid”).

.
TRAVELERS’ M OTION TO EXCLUDE OPINION TESTIMONY OF RICHARD POTOSNAK

A. Relevant Backgrownd Information
1. Mr. Potosnak’s Role
Richard Potosnak was IAA’s paid Owner’s Technical Representative (“OTR?”) for the Pro-

ject, and IAA has identified him as a “hybrid fact/expert witness:ilifg No. 80-6 Filing No.

254-1 at §Filing No. 282-1 at 19 He described his role asanaging the construction manager,

Hunt/Smoot, and being “the primyapoint of contact for the [Shoring Tower Incident].Fil[ng

No. 254-1 at § Mr. Potosnak also managed the budget for the Projédind No. 282-1 at 4
As part of his role as OTR, Mr. Potosnak reveeMinvoices that were firgenerated by a contrac-
tor, submitted for review to Hunt/Smoot, submittedréview to designers, then submitted to him.

[Filing No. 282-1 at 2§ He would then review them fno an accounting, technical, and cost




accounting perspective, sign off on them, and they would be submitted to IAA for paymemnd. |

No. 282-1 at 283

Mr. Potosnak is an architect, and testified tihas expertise in project and construction

management.Hling No. 254-1 at § He has never testified as expert witness in another case,

nor has he ever been qualifiegt a court as an expertFiling No. 254-1 at § He is not an

engineer, and testified that he is not qualified to determine the status of a stru€tiung. Njo.
244-2 at 39 Mr. Potosnak testified that he has experience administratively managing other engi-
neers, and reviewing other engineers’ reports fop@ses of reporting to IAA on technical issues.

[Filing No. 244-2 at 32

Mr. Potosnak’s role as OTR ended in 201@011, when the Project was completélirfg
No. 282-1 at § IAA engaged him sometime during 2013, however, to assist IAA with its claim

under the Policy. Hiling No. 282-1 at § In that role, Mr. Potosnak helped IAA and its counsel

gather information to include in spreadsheets that were presented to Travélerg.Np. 282-1

at 18] Mr. Potosnak described hisvolvement with the Shoringower Incident as reviewing
invoices and determining whetharparticular invoice should beded with a project code that
Hunt/Smoot had established for the Shoringv@olincident for recommendation for payment to

IAA. [Filing No. 282-1 at 2§

2. The Nature of Mr. Potosnak’s Anticipated Testimony
At the outset, the Court notes that Travelers filed their Motion to Exclude before the Court
had ruled on the cross motions for summary judgmehich significantly narrowed the issues in

the litigation. Accordingly, it is important to skftrth the testimony for which the parties appear



to dispute admissibility, given the Policy’s coverage parameters set forth by the Court. 1AA dis-

closed Mr. Potosnak as a “hybrid f@xpert witness” on October 16, 2014=iljhg No. 80-6]

IAA originally described Mr. Potosnak’s anticipated testimony as follows:

Mr. Potosnak will testify on factual matters regarding the construction of the Pro-
ject; the events surrounding the [Shorirayver Incident]..., the costs incurred due

to the Shoring Tower Incident; and acts taken and decisions made during the
course of the Project, some of whichyntanstitute expert opinion. Among other
things, Mr. Potosnak may testify that the costs incurred by IAA and reflected on
AIRPORT_0018122-130 and totaling $9,278,228.12 were incurred because of the
Shoring Tower Incident; that the costs incurred by IAA and reflected on AIR-
PORT_0018122-130 under the column entitled “AMOUNT COVERED UNDER
INSURANCE PROVISION A.5.,) EXPENSE TO REDUCE ‘AMOUNT OF
LOSS,” and totaling $4,193,097.02 were incurtededuce the period of delay in
completion of the Project; and that Hum&ot prepared a schedule in or around
January 2008, projecting the dates of ctatipn for the Project using ordinary,
reasonable speed and similar materials and workmanship as originally planned,
without employing acceleration, resequegoim extraordinary measures to reduce
the delay.

[Filing No. 80-6]

IAA now states that it will not offer certain testimony in light of the Court’'s summary
judgment rulings, including: (1) that each awbry one of the $9,278,228.12 in costs reflected on
AIRPORT_0018122-130 was incurred because of the Shoring Tower Incident; (2) that
$4,193,097.02 in costs incurred by IAA were incurred to reduce the period of delay in completion;
(3) that the January 2008 Hunt/Smoot scheduleeptefl the dates of completion of the Project
using ordinary speed and similar materials and workmanship as originally planned; and (4) the

period of delay due to the Shoring Tower Incideftlifjg No. 313 at 2-3 So, IAA has removed

all specific examples that it had previously provided in its description of Mr. Potosnak’s testimony,
leaving only the general description of: “facto@dtters regarding the construction of the Project;
the events surrounding the [Shoring Tower Ingtgde.. the costs incurred due to the Shoring

Tower Incident; and actions taken and decisionderduring the course tiie Project, some of



which may constitute expert opinion.S¢eFiling No. 80-6] And significantly, IAA added in its

description of Mr. Potosnak’s testimony in its Trial Witness List filed earlier this month that Mr.
Potosnak will testify regarding “his apportionmehengineering fees spent on the Shoring Tower

Incident made during the Project.Fiing No. 316 at 1]

Travelers deposed Mr. Potosnak over the s®wf two non-consecutive days — the first
ended at the seven-hour mark when 1AA’s calinded the deposition; the second took place
after the Court granted Travelers permission tsfideposing Mr. Potosnak due in part to IAA’s
counsel’s “repeated use of meritless objectionsitivhibordered on inapprojate and frustrated

the efficient use of the allotted deposition timeSegFiling No. 200 at 7-§ 1AA has not provided

aRule 26(a)(2)(Bexpert report for Mr. Potosnak, nor hiasupplemented its hybrid fact/expert
witness disclosure. Its firstvelation of the provision of appmwnment testimony came in the
final Trial Witness Listas identified above.

B. Discussion

Travelers argues that Mr. Potosnak’s “putpdrexpert opinion testimony” must be ex-
cluded because: (1) his testimony cannot constthyerid expert” testimay since his opinions
were not formed during the ordinary course &f @mployment as OTR, but rather were formed
for purposes of this litigation and at the direntof IAA’s counsel — accordingly, he was required
to file a written report containing his opinions, and he has not done so; (2) even if his testimony is
considered hybrid expert testimony, Mr. Potosmakot qualified to offer his opinions because
they are outside the scope of his job as OTRW3 Potosnak’s opinions do not meet the standards
for reliability because he did not follow recoged or reliable methodology for analyzing the
causal relationship between the costs, the iBfpoFower Incident, and the Policy; (4) Mr.

Potosnak’s opinions that outstanding costs were “due to,” “related to,” or “because of” the Shoring



Tower Incident are irrelevant and are more pnejatithan probative; and (5) IAA’s instructions
to Mr. Potosnak not to answer certain questianbkis deposition due to privilege impeded and

precluded full discovery. Hling No. 283 at 2-3 The Court will address the categories of testi-

mony at issue in this motion.

1. Whether the Testimony IAA Has Represented Mr. Potosnak Will Provide Is Ad-
missible

The Court’s review of this motion has been particularly difficult because I1AA still has not
clarified the precise testimony it intends to offesm Mr. Potosnak. In fact, the scope of his
testimony is a moving target. The Court has looked to IAA’s witness dig@s for Mr. Potosnak,
its Trial Witness List, and the parties’ representations in their briefs. Doing so, the Court has been
able to glean that IAA plans to offer the following testimony — some general, and some specific:

e Testimony on “factual matters regarding the construction of the Project; the
events surrounding the [Shoring Tower Incident]; the costs incurred due to the
Shoring Tower Incident; and actions taken and decisions made during the
course of the Project, some of winimay constitute expert opinion,Fi[ing
No. 80-6 at P

e Testimony regarding “the construction of the Project; [Mr. Potosnak’s] role on
the Project; the circumstances of the Shoring Tower Incident; the effects of the
Shoring Tower Incident on the Projectgps taken to address the Shoring
Tower Incident, including the hiring @ forensic engineer (KCE); the work
performed by KCE and its subconsultantbjch he approved for payment by
IAA; how KCE’s work impacted the Project; IAA’s payment of KCE’s costs
and fees; IAA’'s communications withdvelers, including documentation sub-
mitted to Travelers; and IAA’s claimed damages. Mr. Potosnak is also expected
to testify regarding his apportionment of engineering fees spent on the Shoring
Tower Incident made during the Project. Mr. Potosnak may also testify as to
information contained in IAA’s answeasnd responses to Travelers’ discovery

requests, as well as the subjeadsiressed in his depositionfFiling No. 316 at

1;

e ‘“the fact that [a finite elements computer model created by KCE (the “KCE
Model”)] was created, the data that went into the creation of the model (he was
aware of the information KCE used to create it), that there were multiple itera-
tions of the model, and that the mbéecorrect or no — influenced the inspec-
tions that were being performed and deeisions that were being made on the

10



Project, in light of information received from the forensic engineEilihp No.

313 at 4;

e A document which plots the locations WEE’s inspections (the “KCE Docu-
ment”) to the extent it shows “the dates and/or costs for certain services per-
formed by KCE and its subconsultants on the ProjeEtlihp No. 313 at 1t
and

e “[F]actual events on the Project thaeanconsistent with assumptions under-
lying the opinions of Travelers’ expertsPi[ing No. 313 at h

Travelers first argues that the Court shceMdlude Mr. Potosnak’s opinions because they
are not hybrid fact/expert testimony since he was specifically retained and paAid,dyd opin-
ions were formulated sgifically for the litigation, and he dinot provide an expert report as

required byFed. R. Civ. P. 26(a)(2)(B)[Filing No. 283 at 8-14 Specifically, Travelers argues

that true hybrid witnesses can only be considered as such if they form their opinions before the
prospect of litigation, and that someone who waaimed to provide expert testimony cannot be

considered a hybrid witnesskifing No. 283 at § Travelers asserts thistr. Potosnak was hired

by IAA in 2013 (after the Project was complkétend when litigation was anticipated) to review
documents including depositions of other witnessesydlers’ experts’ reports, and Hunt/Smoot’s
schedule of project completion, which he couldyreh as a basis for opinions that he specifically

crafted for this litigation.” Filing No. 283 at 1} Travelers also contends that Mr. Potosnak

reviewed depositions, documents, and informati@sgmted to him by IAA’s counsel in between
the first and second days of his deposition, @fifered new opinions during the second day of his

deposition. [Filing No. 283 at 1] Travelers argues that IAA presented Mr. Potosnak with the

KCE Model, which was created by a structurajgiaaer hired after the Shoring Tower Incident,
and which “purportedly shows the area of the stmecimpacted by the Shoring Tower [Incident],”
that “it appears that IAA plans to have Potosnak testify to this model and present post-litigation

structural engineering opinions in place of KCE regarding this model and the impact of the Shoring

11



Tower [Incident] on the structure as showrjtie KCE Model],” and that Mr. Potosnak cannot
testify as to the KCE Model because he hasmgineering experience, and did not personally

develop the model. Fjling No. 283 at 13 Travelers also points to the KCE Document, which

was created by Mr. Potosnak after IAA anticipated litigation in 20E8in§ No. 283 at 13 It

argues that the document is based on inspection aor& by others, and that Mr. Potosnak is not
qualified to offer testimony as to the document because it “is simply his personal characterization

of the opinions of others or IAA’s legal argumentsEilihg No. 283 at 132

In response, IAA argues that Mr. Potosnak&iteony is really factual in nature, and not

opinion testimony. Hiling No. 313 at 3 For example, it argues that Mr. Potosnak’s testimony

regarding the KCE Model will be limited to “the fact that the model was created, the data that went
into the creation of the model (he was aware of the information KCE used to create it), that there
were multiple iterations of the model, and that the model — correct or no — influenced the inspec-
tions that were being performed and the decisibaswere being made on the Project, in light of

information received from the forensic engineefllifig No. 313 at 4 Additionally, IAA argues

that the KCE Document was created from eawn reports Mr. Potosnak had knowledge of,
shows where KCE'’s inspections took place, and waated based on Mr. Potosnak’s experience

as OTR on the Project.Filing No. 313 at 3-4 IAA also argues that Mr. Potosnak can testify

2 Travelers argues that “IAA also had Potosnakene Hunt Smoot’s schedule of project comple-

tion to bolster his post litigation opinions thénfBing Tower Incident] impacted the opening date

of the airport.” Filing No. 283 at 1(}] The Court finds this issue moot given its summary judg-
ment rulings, and IAA concedes this is the case as wellng No. 313 at stating that the
Hunt/Smoot issue “may be moot, given the Court’s Summary Judgment Order”).] Timing related
to completion of the Project and the opening date of the airport was relevant to several issues raised
in the cross motions for summary judgment, but is not relevant to the only issue that remains in
the litigation. Accordingly, the Court need not consider arguments regarding Mr. Potosnak’s re-
view of Hunt/Smoot’s schedule.

12



regarding “factual events on the Project thairzensistent with assumptions underlying the opin-

ions of Travelers’ experts.” Fjling No. 313 at § IAA asserts that to the extent any of Mr.

Potosnak’s testimony is deemed opinion testimony, he was not required to provide an expert report
because he is a hybrid witness since he developed his opinions as part of his work on the Project.

[Filing No. 313 at 1( It also argues that to the extent the Court finds Mr. Potosnak should have

been disclosed as an expert, his testimtioylsl still be allowed becae IAA “provided a com-

prehensive Rule 26 disclosure for Potosnak, identifying in detail his anticipated testimeiny.” [

iIng No. 313 at 17 It asserts that Travelers questioned Mr. Potosnak about the testimony that it

seeks to exclude, so would not be prejudiced if the testimony is admitiédg No. 313 at 13

On reply, Travelers states that since tloen®€s Order on the cross motions for summary
judgment, IAA has informed it that it is onlyed@ng certain costs incurred from KCE and Harmon
from the date of the Shoring Tower Incidemtil May 15, 2007, when repairs were complete on

the shoring tower — an amount totaling $2,422,233.68infi No. 335 at 1] Travelers reiterates

its argument that any opinions Mr. Potosnak daaffer at trial regarding the KCE and Harmon
costs constitute expert testimony because he was retained post-litigation to form those opinions.

[Filing No. 335 at 2-3 Travelers also argues that Mr. Potosnak continues to form new opinions

as trial approaches, and that those new opinions have not been disclosed to Tr&viherslof
335 at 3] For example, Travelers argues that Mrtd3aak testified in hideposition that he had
not segregated the KCE and Harmon costs betvnese telated to repairs from the Shoring Tower

Incident and those not relatedEillng No. 335 at 3 However now, Travelers notes, IAA has

described Mr. Potosnak’s testimony in its Trial Witness List as including testimony regarding ap-

portionment of those costsFiling No. 335 at 3-4 Travelers argues that Mr. Potosnak’s testi-

mony in that regard is not “factual’ because he did not participate in any inspections or perform

13



any causal analysis of KCE’s activitiestiljng No. 335 at 8- Finally, Travelers asserts that

IAA’s failure to disclose Mr. Potoshak’s new amns has unfairly prejudiced Travelers, requiring

those opinions to be excluded:iljng No. 335 at 13-1%

It does not appear to be disputed that any factual testimony that Mr. Potosnak learned while
he was the OTR on the Project would be admissible as lay testimony. Again, it is difficult to know
exactly what lay testimony IAA plans to offer, but the Court notes that the following testimony
identified by 1AA likely falls into the “factual testimony” category: the construction of the Project;
the events surrounding the [Shoring Tower Incident]; actions taken arsibasainade during the
course of the Project; Mr. Potosnak’s role onReject; the circumstances of the Shoring Tower
Incident; the effects of the Shoring Tower Incidentthe Project; steps taken to address the Shor-
ing Tower Incident, including the hiring of K& and facts surrounding IAA’s payment of KCE's
costs and fees.

Testimony that relates to knéedge or opinions Mr. Potosnak obtained or formed when
IAA re-hired him in 2013 to assist with the litigation is a much closer call. The timing itself is not
determinative of whether the tesony should be considered expsgtimony, but rather the Court
focuses on whether Mr. Potosnak relied more upsmeneral experience than on his experience
as OTR on the Project. Ifitis the former, then the testimony would be considered expert testimony.
Gaytan 649 F.3d at 58{a witness testifies as an exp@vten when he has personally observed
certain facts or data, when he “brings the weatfthis experience...todar on those observations
and ma[kes] connections for the jury basetha specialized knowle@g) (citation and quotation
omitted).

The Court looks first to two specific areas of testimony the pdrées identified — testi-

mony regarding the KCE Model and testimony regarding the KCE Document. The KCE Model

14



purports to show the area of the structure Weg damaged by the Shoring Tower Incident. The
Court need not determine whetihr. Potosnak is considered an erpeitness or a hybrid witness

for purposes of providing this testimony. Even if Mr. Potosnak is considered a hybrid witness,
Rule 26 required IAA to disclose “the subjectttanon which the witness is expected to present
evidence” and “a summary of the facts and opinions to which the witness is expected to testify.”
Fed. R. Civ. P. 26(a)(2)(C)It is apparent from the recotldat IAA did not represent that Mr.
Potosnak would testify as to the KCE Model until it filed its Trial Witness List earlier this month.
[SeeFiling No. 316] For this reason alone, Mr. Potosnak cannot testify regarding the KCE Model.
Additionally, and in any event, any testimongaeding the KCE Model provided by Mr. Potosnak
would be inadmissible. Mr. Potosnak did nottiggpate in the creation of the KCE Model, nor

even see what data KCE used to create the KCE MoB8ging[ No. 282-1 at 46-4F Any testi-

mony he would provide regarding the KCE Mbdeuld thus be hearsay and inadmissildted.

R. Evid. 60X“A witness may testify to a matter onlyatidence is introduced sufficient to support
a finding that the witness has personal knowleafgbe matter”). To the extent that IAA intends
to present the KCE Model, those involved irating the Model — presumably individuals at KCE
—would need to provide testimony.

As to the KCE Document, again IAA did natlvise Travelers that Mr. Potosnak would
testify regarding the document until it filed its Trial Witness List. Even if he is considered a hybrid
witness, he cannot testify regarding the KCE Document because IAA did not comphewitR.

Civ. P. 26(a)(2)(C) Further, testimony by Mr. Potosnak regarding the KCE Document would be
inadmissible. Mr. Potosnak created the KCE Document by using KCE’s inspection reports and
plotting where inspections occurred. However, Mr. Potosnak testified that while he physically

observed KCE'’s work, he did not accompany KQ@# @s personnel onsite every day, nor did he
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ever work for KCE. [filing No. 238-10 at 25-2p Rather, Mr. Potosnak created the KCE Docu-

ment for the purpose of IAA’s insurance claimddry reviewing inspection reports that were not

created by him. §eeFiling No. 244-2 at 4 Accordingly, Mr. Potosnak does not have personal

knowledge of the information contained in tk€E Document. Additionally, the information
contained in the KCE Document is not relevant to the sole issue remaining in this case — whether
there are outstanding costs that relate to reasonably restoring the damaged property to its condition
before the Shoring Tower Incident. The KCE Document reflasfgections that took place be-

tween March 2007 and September 20QHlirfg No. 282-3] It does not purport to separate those

inspections between those related to reasonasitigrieg the property to its pre-loss condition, and
those not related. Any testimony Mr. Potosnak would provide regarding the KCE Document is
not admissible because it would @assist the jury in determining which of those inspections were
related to reasonably restoring the property taatsdition before the Shoring Tower Incident —
the only issue remaining in this litigatidn.

Two areas of general testimony that IAA has identified — testimony regarding IAA’s com-
munications with Travelers (including documentation submitted to Travelers), and testimony that
would demonstrate that the factsderlying Travelers’ expertgpinions are incorrect — also are
areas of testimony that IAA did not inform Travelers Mr. Potosnak would address until it filed its
Trial Witness List, in violation of Rule 26(a)(2)(C). As to testimony regarding IAA’'s communi-
cations with Travelers, however, the Court finds that Mr. Potosnak can testify as to facts related to

those communications. IAA has represented that Mr. Potosnak will not opine as to whether any

3 To the extent the Court has misapprehended the nature of Mr. Potosnak’s testimony regarding
the KCE Model, the KCE Document, or any other subject, the Court again recognizes the vague
nature of IAA’s descriptions d¥ir. Potosnak’s testimony, and notes that it has done its best to
address the issues raised in theddeg motion despite this vagueness.
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outstanding costs are covered by the Policy, so testimony regarding whether Mr. Potosnak believes
a certain cost submitted to Travelers during the claims adjustment period should have been paid is
not anticipated. Any other testimony would appear to be factual in nature, and Mr. Potosnak can
testify as to those facts assumhngyis qualified to do so by virtued knowledge he gained as the
Project’'s OTR. As to testimony related to factsttmay contradict the facts underlying Travelers’
experts’ opinions, Mr. Potosnak can testify regagdacts he learned while the Project’'s OTR.
He cannot offer opinions, however, regarding the validity of the facts underlying Travelers’ ex-
perts’ opinions.

The last category of testimony the Court will consider for Mr. Potosnak is also testimony
IAA identified for the first time in its Trial WitnesList filed on May 2, 2016, the same day that it
filed its response to Travelers’ Motion to Exclud@A stated that Mr. Potgnak “is also expected
to testify regarding his apportionment of engimegfees spent on the Shoring Tower Incident

made during the Project.”Efling No. 316 at ] This category of testimony has become key to

this case after the Court’s summary judgment rulings, and is the most egregious example of IAA’s
failure to disclose the natuog Mr. Potosnak’s testimony until the eleventh hour. Again, whether

or not Mr. Potosnak is treated as an expert withess or a hybrid witness, IAA had to at least disclose
that Mr. Potosnak would provide apportionmentitegny if it planned to offer that testimony at

trial. That testimony is clearly opinion testimony, and I1AA’s failure to disclose this testimony
until including it in the description of Mr. Potosnak’s testimony earlier this month in its Trial
Witness List is particularly troubling to the Court given the history of this case. That history
indicates that Travelers repeatedly asked IAA to segregate or allocate outstanding costs into those

covered by the Policy, and those not cover&ee| e.gFiling No. 323-1(August 10, 2012 letter

from Travelers claims adjuster Elaine Bedard to IAA stating that “we were unable to identify and
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correlate the amounts claimed to the coverageifesibf the policy,” and providing a spreadsheet
with spaces for the information Travelers was requeséingy (he identity of each contractor, the
amount presented for coverage to Travelerd, the coverage category) and a key defining the

categories of requested informatiol)ing No. 323-3 at ZIn an October 19, 2012 letter, Travelers

acknowledging that IAA provided cancelled cheoksesponse to Travelers’ request but did not
provide information regarding geegation of costs, and notirtgat Travelers had provided a
“spreadsheet that was specifically designed to target the precise information and documentation
we need to evaluate coverage as presented or revised”).]

Specifically, many of Travelers’ requests to segregate costs related to the Policy’s General
Coverage Provision. For exampleavelers stated in a July 10, 2013 letter that it was denying
coverage for work “wholly unrelated to the shgritower failure,” including costs for work that
took place prior to the date of loss, costs that werteassociated with work at the airport, and

duplicative costs. Hiling No. 238-16 at 1) Travelers further stated that because IAA had not

specifically identified outstanding costs thatrevgésomehow related tthe loss,” it could not
“acknowledge the causal relationship between phossts] and the remainder of [the] claim.”

[Filing No. 238-16 at 1] As to inspection costs, Travelers noted that it had already paid IAA

“the entirety of the cost to perform a thorougs@ssment of the conditiohthe New Indianapolis

Airport Terminal structure as impacted by the shoring tower incidehtlihg No. 238-16 at 12

Additionally, IAA served discovery requests askilAA: (1) to “list each line item of cost

and/or expense...that you seek to recover froavélers which you claim are covered as loss to

“Covered Property” from risks of direct physical los$lljhg No. 238-15 at 1} (2) to the extent
IAA would not admit that Travelers had paill anounts due under the Policy for risks of direct

physical loss to “Covered Property,” to “prdei a detailed itemization (by line item and amount)
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of all amounts for physical damage to ‘Coveredgderty’ which you claim Travelers has not paid

you but which you should be paidFi[ing No. 238-15 at 1J7 and (3) to state the dollar amount

for which IAA sought recovery for post-lossviestigations/inspectiorgerformed by KCE, and
for each line item “provide a detailed explanation why you believe such items are covered” by the

Policy, [Filing No. 238-15 at ZP 1AA has not disputed that it fiesed to provide an allocation,

seeking all outstanding costs and, in some it claiming any allocation either was not avail-

able or was privileged.See, e.gFiling No. 238-15 at 1,0Filing No. 238-15 at 17-1,8iling No.

238-15 at 29-32 Travelers’ questioning of Mr. Patnak during his deposition indicated even

further that Travelers’ position was that not allstahding costs were related to reasonably restor-

ing the damaged property its pre-loss condition.See, e.gFiling No. 238-10 at 2§Travelers’

counsel questioning Mr. Potosnak regarding whretketain inspections were “inspections to de-
termine what was necessary to get the new shoring towers into place”).]

IAA’s conduct indicates that it made a deaisnot to provide apportionment evidence to
Travelers, hiding behind privilege, until it needed that evidence for trial. This strategy of changing
horses mid-stream does not comply with Rule 2@l ia prejudicial to Tavelers. Furthermore,
and independent of the fact that IAA did m$close Mr. Potosnak’s apportionment testimony
until earlier this month, Mr. Potosnadistified repeatedly that mever attemptetb apportion the

outstanding costs, not even asha# date of his depositionsSde, e.gFiling No. 238-10 at 4{Mr.

Potosnak testifying that he is not offering apynions about matching up the costs to the Policy);

Filing No. 238-10 at 2PMr. Potosnak testifying that he did not form an opinion about which costs

were covered by the Policy during his time as OTR)ng No. 238-10 at 24-2@Mir. Potosnak
testifying that he did not calculate which inspection costs were necessary to evaluate damage from

the Shoring Tower Incident as opposed to inspacatiosts for other reasons).] To the extent he
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has later formed opinions regarding apportionmiase opinions were formed after he was re-
hired in 2013 to assist with the litigation and, indeed, since his deposition in September 2015.
Those opinions should have been disetblong before now, but were not.

So, while Mr. Potosnak can testify regauglifacts for which he has personal knowledge —
perhaps, for example, that a line item related to fixing a steel beam — he cannot testify that the line
item (or part of the line item) related solely to reasonably restoring the property to its condition
before the Shoring Tower Incident. Testimony regarding those line items must be presented by
witnesses whose testimony IAA disclosed in compliance with Rule 26, and who have actual
knowledge of the substance of that work (for exapé contractors or gimeers that performed
that work). Mr. Potosnak’s testimony svaot disclosed, and/or he has no such knowledge.

2. Travelers’ Other Arguments

Because the Court has already determined that Mr. Potosnak’s testimony that is factual in
nature is admissible due to his role as OTR, and that opinion testimony by him regarding what
portion of the outstanding costs related to readgnabtoring the property to its condition before
the Shoring Tower Incident is not admissible,eed not consider Travelers’ other arguments.
Specifically, whether Mr. Potosnak is more properly categorized as an expert witness required to
file an expert report, rather than a hybrid fact/expert witness need not be addressed because, in
either event, IAA failed to provide the necessdisclosures. As discussadlove, even if he were
considered a hybrid factual/expert witness, Ristosnak’s opinion testimony regarding apportion-
ment of costs and formed after IAA re-hireitn in 2013 is not admissible because IAA did not
timely disclose that testimony to Travele@eefed. R. Civ. P. 26(a)(2)(witness not required
to provide a report must still disclose the subject matter on which the witness will testify, and a

summary of the facts and opinions to which the witness will testify). Additionally, whether Mr.
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Potosnak is qualified to offer that opinion tesimy, whether his opinions are unreliable or lack
any defined methodology, whettthose opinions are relevéarand, if so, whether they are sub-
stantially more prejudicial than probative), amdether IAA unfairly inhibited discovery regard-
ing those opinions are all moot iesy given the Court’s rulings above.

In sum, the CourtGRANTS IN PART Travelers’ motion to Exclude Opinion Testimony

of Richard PotosnakE|ling No. 283, to the extent that Mr. Potosnak cannot testify regarding the

KCE Document, the KCE Model, and any opinionsanclusions relating to any “apportionment”
of costs between those related to reasonaBlpriag the damaged property to its pre-loss condi-
tion and those not related. As noted above, dbeneral nature of IAA’s description of Mr.
Potosnak’s testimony has made it difficult for @@urt to rule on Travelers’ motion, and has made
the Court’s ruling somewhat general in naturevall. Both parties, however, should expect that
any evidentiary disputes that arise during trial will be resolved consistent with this Order.

V.
TRAVELERS' M OTION TO EXCLUDE THE OPINION TESTIMONY OF MARK FLANDERMEYER

A. Relevant Background
1. Mr. Flandermeyer’s Role
Mr. Flandermeyer worked for Hunt/Smoot ands assigned to the Project from February

2005 until 2009. Filing No. 284-2 at § His title was project manager, and he was onsite every

day during the constructigghase of the ProjectFiling No. 284-2 at 5-9 Hunt/Smoot performed

budget control for IAA in connection with the Peof, and Mr. Flandermey made sure various

4 The Court notes, however, that any opinion testimony Mr. Potosnak would proffer would not be
relevant because the only remaining issue in the litigation is whether any outstanding costs were
to reasonably restore the damagwoperty to its condition befothe Shoring Tower Incident.

Mr. Potosnak specifically testified that he did not perform any analysis to segregate costs between
those related to reasonably restoring the dachageperty to its pre-loss condition and those not
related.
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contractors performed in accordance with their contractual obligations and also worked to keep

the Project within budget.F[ling No. 284-2 at 3-1 Mr. Flandermeyer also was responsible for

scheduling the work for the Projectziljng No. 284-2 at 7-§

2. The Nature of Mr. Flandermeyer’s Anticipated Testimony
As with Travelers’ Motion to Exclude Mr. Potosnak’s opinion testimony, Travelers filed
its Motion to Exclude Mr. Flandermeyer’s opinion testimony before the Court had ruled on the
cross motions for summary judgment, which siguaifitly narrowed the issues in the litigation. So
again, it is important to determine the testimony that IAA intends to offer from Mr. Flandermeyer
given the Court’s ruling. IAA disclosed Mr. FFldermeyer as a “hybrid fact/expert witness” on

November 17, 2014.Ffling No. 169-21] In the disclosure, IAA described Mr. Flandermeyer’s

anticipated testimony as follows:

Mr. Flandermeyer will testify on factual matters regarding the construction of the
Project; the events surrounding the [ShgrTower Incident]; the costs incurred

due to the Shoring Tower Incident; aadtions taken and decisions made during
the course of the Project, some ofigthmay constitute expert opinion. Among
other things, Mr. Flandermeyer is expected to testify that after the Shoring Tower
incident, Hunt/Smoot prepared a schedptojecting the dates of completion for

the Project using ordinary, reasonable speed and similar materials and workman-
ship as originally planned, without @ioying acceleration, resequencing or ex-
traordinary measures to reduce the delay.... Mr. Flandermeyer is expected to tes-
tify that the reason for the delay between the originally planned completion dates
and the dates set forth in AIRPORT_00118&/#s the Shoring Tower Incident. He

is also expected to testify that the reason for the delay between the originally
planned completion dates ati& actual completion dates also was due to the Shor-
ing Tower Incident. Mr. Flandermeyer als@xpected to testify that costs on AIR-
PORT_0018122-130 were related te Bhoring Tower Incident.

[Filing No. 169-21 at 2-3

In its Trial Witness List, IAA described Mr. Flandermeyer’s testimony as follows:

Mr. Flandermeyer is expected to test#y to the construction of the Project; his
role on the Project; the circumstances of the Shoring Tower Incident; the effects of
the Shoring Tower Incident on the Project; steps taken to address the Shoring Tower
Incident, including the hiring of a forensngineer (KCE); the work performed by
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KCE and its subconsultants; how KCEi®rk impacted the Project; IAA’s pay-
ment of KCE’s costs and fees; IAA’s monunications with Travelers, including
documentation submitted to Travelers; and IAA’s claimed damages. Mr. Flander-
meyer is also expected to testify regarding the apportionment of engineering fees
spent to address the weld indicate issue during the Project. Mr. Flandermeyer may
also testify as to information containgdlAA’s answers and responses to Travel-

ers’ discovery requests, as well as fubjects addressed in his deposition.

[Filing No. 316 at 1-3 As noted, IAA never provided Bule 26(a)(2)(Byeport from Mr. Flan-

dermeyer.

IAA now states that it will not offer certain testimony from Mr. Flandermeyer in light of
the Court’s rulings on the summary judgment motions. Specifically, IAA states that it: (1) “no
longer plans to offer testimony from Mr. Flandermeyer that each and every cost reflected on AIR-
PORT_0018122-130 and totaling $9,278,228.12 was incurielbe of the Shoring Tower Inci-

dent,” [Filing No. 314 at § (2) “does not plan on eliciting opinion testimony from Mr. Flander-

meyer regarding the [schedule for repair work and the completion dates of the Project in light of

the Shoring Tower Incident], Hling No. 314 at }; and (3) “will not offer opinion testimony from

Mr. Flandermeyer regarding the [KCE DocumentEilihg No. 314 at P 1AA does state, how-

ever, that it will offer from Mr. Flandermeyer:

e ‘“factual testimony that contradicts tgsumptions underlying Travelers’ ex-
perts’ opinions,” Filing No. 314 at B and

e Testimony “regarding the facts or general conclusions regarding certain [cOsts]
that appear on AIRPORT_0018122-130, whigdre reached in his capacity as
the project manager,Fjling No. 314 at

B. Discussion
Travelers argues that Mr. Flandermeyer stiowt be permitted to offer opinion testimony
because: (1) his opinions were not formed inrtbemal course of his digs or activities in con-

nection with the Project, but rather were fornpgst-litigation, so IAA wa required to file an
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expert report regarding his opinions; (2) Mr. Flammeyer is not qualiféeto offer opinion testi-
mony; (3) Mr. Flandermeyer’s opinions do not meet the standards for reliability and relevance; (4)
Mr. Flandermeyer’s opinion testimony is not relevant; and (5) the opinion testimony has little
probative value, which is outwghed by the danger of unfair prejudice to Travelefsling No.
285 at 5-19

Much like Mr. Potosnak’s testimony, IAA has been vague about what exactly it intends to
offer from Mr. Flandermeyer. Again, this hamde the Court’s review of the pending motion
difficult. The Court finds at the outset, howeveastth need not consider every category of testi-
mony the parties discuss. IAA has concededill not introduce certain testimony from Mr.

Flandermeyer, but then goes on to address that testimony any8&sy,. efgFiling No. 314 at 7

(IAA stating that it will not present testimony from Mr. Flandermeyer regarding the schedule for
various milestones for the Project, but then stating that he should not be precluded from providing
that testimony to the extent it is relevant at trial and discussing its relevance for a page and a half).]
The Court is not in the business of providing advisory opinions, and will not spend judicial re-
sources setting forth whether 1AA can introduce evidence that it has conceded it does not plan to
introduce in the event that IAA changes its miske=CC v. Airadigm Communs., In6&16 F.3d
642, 654 (7th Cir. 201(Q)'federal courts are not authoeid to issue advisory opinions'®pn-Site
Screening, Inc. v. United Stajég87 F.3d 896, 900 (7th Cir. 201¢fJederal courts do not give
advisory opinions on claims not before them”) (citiRgdas v. Seidlin656 F.3d 610, 630 (7th
Cir. 2011)(“Federal courts are nat that business”)).

The Court will only consider the testimony IAA has affirmatively represented it intends to
present: (1) “factual testimony that contraditie assumptions underlying Travelers’ experts’

opinions,” [Filing No. 314 at B and (2) testimony “regarding the facts or general conclusions
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regarding certain [costs] that appear oiRRORT_0018122-130, which were reached in his ca-
pacity as the project manager,” including appaorti@nt of engineering fees spent to address the

weld indicate issue during the Projeétilihg No. 314 at §Filing No. 316 at 1-p

As to those categories of testimony, Travedepies that Mr. Flandermeyer cannot testify
to contradict Travelers’ experts’ opinions because reviewing and analyzing the expert reports was
not part of his regular job ¢ies, and he is n@jualified to provide tht testimony. Filing No. 285
at 7-8] Travelers also argues that Mr. Flandereregannot testify as to which costs related to
reasonably restoring the damaged property to #dqss condition because testified at his dep-
osition that he had not undertaken that typaradlysis, had not reviewed the Policy, and is not

gualified to segregate the costs in that waylifg No. 285 at 10Filing No. 285 at 14-1% Trav-

elers also asserts that Mr. Flandermeyer’s opinion testimony is not relevant to the remaining issue
in the litigation, and that any probative valuehts opinion is outweighed by potential prejudice

to Travelers. [filing No. 285 at 16-17

IAA responds that Mr. Flandermeyer will only offer factual testimony that contradicts the
facts underlying Travelers’ experts’ opinions, and the testimony will consist of facts and

knowledge he gained while working on the Projeétlirfjg No. 314 at 3 IAA asserts that even

if this testimony is consideregpinion testimony, it is admissible because it arises from his role

working on the Project. Hling No. 314 at 4-3 As to testimony regarding the segregation of

costs, IAA has limited Mr. Flandermeyer’s testimony to “the facts or general conclusions regard-

ing certain of these costs, that appeaAtRPORT_0018122-130, which were reached in his ca-

pacity as the project manager.Fil[ng No. 314 at § IAA argues that this testimony is simply
factual in nature, but if considered expertitasny, then Mr. Flandermeyer is qualified to provide

it and it is relevant. Hiling No. 314 at g
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On reply, Travelers reiterates its argumearid also points out that IAA never disclosed

any analysis Mr. Flandermeyer performed regarding segregating cbgisg No. 334 at 4-3

Travelers argues that it would be prejudicethis eleventh-hour testimony is allowedtiling
No. 334 at j

First, like Mr. Potosnak, Mr. Flandermeyer may testify regarding facts of which he has
personal knowledge, but may nottigsthat facts underlying Travelers’ expert reports are incor-
rect. Testimony regarding facts of which he has personal knowledge may be admitted and used in
argument to demonstrate a codtcdion, but Mr. Flandermeyer may niestify that a contradiction
exists. Whether or not Mr. Flandermeyer is comsed a hybrid witness or an expert witness, IAA
has not disclosed that Mr. Flandeayer would testify to contradidiravelers’ experts’ opinions.
Accordingly, such opinion testimony is prohibited, and IAA has not provided any justification for
its last minute addition, nor rebutt&raveler’s claim or prejudice.

Second, as to costs incurred during the Progect,which costs relate to reasonably restor-
ing the damaged property to its condition beftve Shoring Tower Incident, the Court reaches
the same conclusion it reached regarding that eypestimony from MrPotosnak. Mr. Flander-
meyer can testify as to facts he learned whideking on the Project, but may not offer his opinion
regarding whether certain costs related to reddgmastoring the property to its condition before
the Shoring Tower Incident. Like Mr. Potosndik;. Flandermeyer testéd that he had never
attempted to segregate or apportion costs to separate out thokeeldied to reasonably restor-

ing the property to its pre-loss conditiorsele, e.gFiling No. 238-6 at 8-1) Moreover, also like

Mr. Potosnak, IAA disclosed thitr. Flandermeyer would testify regarding apportionment for the
first time earlier this month, when it filed its Trial Witness List. Making the link between costs

incurred by IAA and whether those costs relateg&sonably restoring the property to its pre-loss
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condition requires the testimony of an expert, who has been properly disclosed to Travelers, who
has filed an expert reporth@é who Travelers has had an opportunity to question regarding his
conclusions on the topic of apportionmeMr. Flandermeyer is not that person.

The CourtGRANTS IN PART Travelers’ Motion to Exclude the Opinion Testimony of

Mark FlandermeyerHiling No. 284, to the extent that Mr. Flandermeyer is not permitted to pro-

vide opinion testimony regarding the correctnestheffacts underlying Gwvelers’ experts’ opin-
ions or the apportionment of costs incurred by IBetween those related to reasonably restoring
the damaged property to its conditibefore the Shoring Tower Inciate and those not related.
The CourtDENIES AS MOOT Travelers’ motion as to the additional categories of testimony
discussed herein because IAA has st#tadit will not present such testimony.

V.
CONCLUSION

In ruling on the pending motions, the CourtHiaund significant the undisputed fact that
Travelers repeatedly asked IAA during the claims adjustment process to segregate costs between
those covered by the Policy and those not calverand even, specifically, between those related
to the Shoring Tower Incident and those not related. After IAA filed this lawsuit, Travelers con-
tinued to seek this information, serving discovery requests and attempting to obtain cost segrega-
tion information from Mr. Potosnak during hieposition. Travelers met with resistance from
IAA at every turn, but IAA has now, just a few weeks ago, represented that Mr. Potosnak and Mr.
Flandermeyer will provide testimony at trial regarding the information Travelers has been seeking.
This eleventh-hour designation is contrary to“just, speedy, and inexpensive determination” of
this proceeding;ed. R. Civ. P. Jland the discovery process.

IAA cannot establish that certain costs eetated to reasonabhgstoring the damaged

property to its pre-loss conditionitivout expert testimony. It would seem that this testimony
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might have been developed by I1AArough either an expert witness, or through the use of the
actual contractors who performed the work cftoeing the property — and, consequently, could
competently testify to the nature of that wotRA cannot use Mr. Potosnak or Mr. Flandermeyer
as stand-ins for those individuals. They do not haeerequisite knowledge to testify as to those
issues and, in any event, IAA did not disclose ithatended to use them fwovide that testimony
until the month before trial and, disbingly, after refusing over and over again to provide infor-
mation regarding segregation of costs to Travelers.

Travelers all along has maintained that only costs related to reasonably restoring the dam-
aged property to its pre-loss condition were costereder the Policy. Whether or not IAA agreed,
Travelers’ position was no surprise and the Cotiriding that Travelers’ interpretation was cor-
rect was not out of the blue. IAA chose a derttrategy — not to provide Travelers with cost
segregation information, and nottiwe an expert to perform such a segregation —and cannot now
attempt to meet its burden of proof through urifjed witnesses whose tesiony on these issues
was not disclosed. Put simply, Mrotosnak and Mr. Flandermeyer cannot now be used to fill the
gaps in IAA’s case.

Accordingly, for the foregoing reasons, the CGBIRANTS IN PART Travelers’ Motion

to Exclude Opinion Testimony of Richard Potosndklifg No. 283, to the extent that Mr.

Potosnak cannot testify regarding the KCE Dueut, the KCE Model, any opinions regarding
the correctness of the facts underlying Travelexgerts’ opinions, or any opinions or conclusions
relating to any “apportionment” of costs betweeawsthrelated to reasonably restoring the damaged
property to its pre-loss condition and thos# related. Additionally, the Cou@RANTS IN
PART Travelers’ Motion to Exclude the Opinion Testimony of Mark Flandermeifzéimnd No.

284, to the extent that Mr. Flandermeyer is not permitted to provide opinion testimony regarding
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the correctness of the facts underlying Travelesgerts’ opinions, or any opinions regarding
apportionment of costs incurred by IAA between ghiesated to reasonably restoring the damaged
property to its condition before the Shoring Tower Incident, and those not related. The Court
DENIES AS MOOT Travelers’ Motion to Exclude the Opinion Testimony of Mark Flandermeyer

as to the additional categories of testimony disedgherein, because IAA has stated that it will

not present such testimony.

Date: May 23, 2016 QMMW\I%OW &f:oem

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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