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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
CHARLES JEMISON, JR.,
Plaintiff ,
VS. CAUSE NO. 1:13cv-1413WTL -DML

PATRICK R. DONAHOE, POSTMASTER
GENERAL,

Defendant.

N N N N N N N N N N

ENTRY ON DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

This cause is beferthe Court on the Defendant’s motion for summary judgment (Dkt.
No. 36). This motion is fully briefed, and the Court, being duly adviSEBRANTS the motion
for the reasons, and to thetent,set forth below.

.  STANDARD

Federal Rule of Civil Procedure 56(a) provides that summary judgment is apprapriate “
the movant shows that there is no genuine dispute as to any material fact and thasmovant
entitled to judgment as a matter of law.” In ruling on a motion for sumjundgment, the
admissible evidence presented by the non-moving party must be believed and albteasona
inferences must be drawn in the non-movant’s fademsworth v. Quotesmith.com, 476
F.3d 487, 490 (7th Cir. 2007Jerante v. DeLuceb55 F.3d 582, 584 (7th Cir. 2009) (“We view
the record in the light most favorable to the nonmoving party and draw all reasonaielecese
in that party’s favor.”). However, “[a] party who bears the burden of proof on a parissuiar
may not rest on its pleadings, but must affirmatively demonstrate, by specifialfalieégations,

that there is a genuine issue of material fact that requires tdalFinally, the non-moving party

bears the burden of specifically identifying the relevant evidence of record, arabtities not
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required to scour the record in search of evidence to defeat a motion for summarynjidgme
Ritchie v. Glidden Cp242 F.3d 713, 723 (7th Cir. 2001).

. BACKGROUND

The facts taken in the light most favorable to the Plair@iffarlesJemisonJr.,are as
follow.
Mr. Jemisorbegan workindor the United States Postal Serv{tgdSPS”)in 1997 as a
mail processing clerln the Indianapolis Processing and Distribution Center (“PDEI13
primary responsibilities included sorting, processing, and loading mail. On June 30, 2011, Mr.
Jemison was injured in a motor vehicle accident and unforturet#ired injuries to his neck,
back, and hands. Mr. Jemison continued to work at the PDC, however, until February 2, 2012,
when he was forced to take a leave of absence from work to seek medical treatment for his pai
When employees of the USPS are absent from work, they are required to inform their
supervisor. Eployees can accomplish thog calling into thdJSPSs automated phone
system—the Enterprise Resource Management System (“eRM&’Jnform management of an
unscheduled absence. The eRMS then generates a form, indicating the type and amaeent of lea
the employee requested. The eRMS system is intended to be used for brief absences, less than
three days. If an employee is going to be absent for more than three days, USPSquoliey re
that the employee submit every thirty days, sufficient medical documentatiorir tsujervisor
that justifies the continued absendeilure tocomply with these procedures can resuthie
absence being deemed Leave Without Pay (“LWOP”) or Absence Without Official Leave
(“AWOL").
On March 13, 2012, Juanita Anderson, the Acting Attendance Control Supervisor at the

PDC, sent Mr. Jemison an “Absge From Duty” letter. The letter notified Mr. Jemison that he



had been absent from work since February 2, 2012, but had failed to contact his sugpaogsor
February 2, 2012The letter reminded Mdemisorthat he was require® submitmedical
docunentation at appropriate intervals evidencingdustinued incapacity for workThe letter
alsoinformed Mr.Jemisorthat he needed to notify Ms. Anderson within five days of his
intentionstowards his employment with the USPS

On March 16, 2012, Mr. Jemison responded to Ms. Anderson’s letter via fax. He
informed Ms. Anderson that he intended to return to work once he was released fraal medi
care with no restrictions, and he included medical documentation for his absencétadtreda
medical documeation was from Dr. Todd Midla of Atlas Orthopedics and Sports Medicine.
Dr. Midla noted that Mr. Jemison was to be off work from March 12, 2012, through March 31,
2012.

In April 2012, Diane Hilliardesumed her role astendance Control Supervisor aet
PDC. Ms. Anderson then assumed the role of Acting Manager of Distribution Operdtibes a
PDC.

On April 24, 2012, Mr. Jemison completed a “Light Duty Request Form,” requesting that
he be assigned to a light duty position with the USBE Midla completed part of the form,
indicating that light duty was recommended for thirty daith the following restrictions:
lifting/carrying 2230 pounds; sitting, standing, walking, bending, twisting, climbing, stretching,
and reaching for five hours; and atrition from standard mail dutiesDr. Midla noted that

the restrictions were not permaneMr. Jemison faxed this form to Ms. Anderson. Eventually,

l“Standard mail” has a specific meaning in the USPS. It is “a mail class consisting of
mailable matter that is not mailed as First Class Mail or entered as periodicalse’ Démb 1 4.
It includes “political mail, money mailers, circulars, pamphlets, cataimyssletters and direct
mail.” Id. Mr. Jemison believes th&kr. Midla restrictedhim from working with standard mail
because standard ra heavier and bulkier than otheaih
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the form made its way to Toni Moore, the Lead Manager of Distribution OperatitmsPDC;?
Ms. Moore was responsible for approving or disapproving requests for light duty work for
employees.

As of May 8, 2012, Mr. Jemison had not received a response regarding his light duty
request. He threforecontacted his union representative. His union representative spoke with
Ms. Anderson who informed the union representative that Mr. Jemison’s requegthtfaluliy
work had been disapprovedlis request was denied because of his restriction from standard
mail. Ms. Moore claims thdfa]ll postal employees... are required to work with standard
mail” and that there were not “any vacant funded Postal Service positions where Jemison could
have avoided working with standard mail in accordance with his medical iessittMoore
Decl. 11 45.2 Mr. Jemisorfiled a union grievance due to his light duty request being denied.

On May 7, 2012, Ms. Hilliard sent Mr. Jemison a second “Absence From Duty” letter,
informing him that he had been absent from work since February 2, 2012, and had failed to
contact his supervisor since April 24, 2012. Mr. Jemison responded on May 11, 2012, notifying
Ms. Hilliard that he requested to be assigned to light duty but that he had ne¢desey
information regarding why his request was denied. He informed her that orexehed that
information, he would consult with DKlidla to provide further information, but that his intent
was to maintain his employment.

On May 16, 2012, Mr. Jemison received a letter from Ms. Anderson informing him to

report back to work on May 21, 2018, discuss the availability of work that the USRI for

2 When Ms. Moore was absent or unavailable, Ms. Anderson was responsible for
approving or disapproving light duty requeSseMooreDecl. { 2.

3 Mr. Jemison disputes this fact. He believes there were positions available at USPS
where he would not have had to work with standard mail.
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him. It also informed him to bring an updated “Light DRgquest Brm,” completed by his
physician. Mr. Jemison attended the meeting but did not bring any updated medical iaformat
with him because he could not secure an appointment with Dr. Midla in that short amount of
time. After the meeting, Ms. Anderson informed Mr. Jemison that there was no need to continue
to call in to report his absences;hat, she would manually enter them in.

On June 5, 2012, Dr. Midla clarified in a letter that the previous light duty request f
he completed was based on an eight-hour workday. Apparently, Ms. Moore misunderstood Dr.
Midla’s restrictions, interpreting them to mean that Mr. Jemison wigsabfe to work five
hours a day. Dr. Midla clarified that Mr. Jemison was able to work a full eight-raday,
but could only perform certain movemefis five hours out of that eight-hour workday.

On June 23, 2012, Mr. Jemison submitted a second “Light Duty Request Form.”
Dr. Midla completed part of the foromce againindicating that light duty was recommended for
thirty days with the following restrictions: lifting/carrying-&D pounds; sitting, standing, and
stretching for eight hours; wallg, bending, twisting, andimbing for five hours; and working
standard mail in increments of two hours. Dr. Midla noted, again, that the resfiatere not
permanent. Mr. Jemison gave this form to his union representative who gave it to Msd Hilli
Mr. Jemison called Ms. Hilliard who informed him that she forwarded the requést fdoore.

On July 19, 2012, Mr. Jemison received another “Absence From [ty from Ms.
Hilliard. The letter informed Mr. Jemison that he had been absent from duty sbroaryel,
2012, but had failed to contact his supervisor since February 1, 2012. The letter told Mr.
Jemison to contact Ms. Hilliard within five days to inform her of his intentidh migard to his
employment. Mr. Jemison responded to the letter on July 26, 2012, informing Ms. Hilliard that

he had twice requested to be assigned to light duty work. He notified her that he had set to he



whether his second request was approved, but that his intent was to maintairtinne ful
employment.

On August 9, 2012, Mr. Jemison filed an “Information for Bawplaint Counseling”
with the Equal Employment Opportunity Commiss{tBEOC").

On August 9, 2012, Mr. Jemison received another “Absence From Duty” letter from Ms.
Hilliard. The letter infornad Mr. Jemison that he had been absent from duty since February 1,
2012, but had failed to contact his supervisor since February 1, 2012. The letter told Mr.
Jemison to contact Ms. Hilliard within five days to inform her of his intentidgh wigard to s
employment.

On August 10, 2012, Mr. Jemison received a letter from Ms. Moore informing him that
his second request for light duty work had explvedause thirty days had passed since it was
submitted She did not receive the request from Ms. Hilliard during the time that his tiesisic
were valid; as noted above, DMidla restricted Mr. Jemison for thirty days. The letter informed
him that he needed to submit another light duty request form; however, Mr. Jemisotofdibed
so.

Mr. Jemison responded to Ms. Hilliard’s letter on August 15, 2012, informing her that he
intended to maintain his futime employment. He also requested that his second light duty
request form, that was denied, be returteekim. Because Ms. Hilliard found that Mr. Jemison
failed to provide her acceptable documentation to support his continued absena®fkoshe
scheduled an investigative interview. On August 17, 2012, Mr. Jemison received a letter from
Ms. Hilliard notifying him that he was to report for an investigative interview on August 28,

2012. Mr. Jemison appeared for the interview. After the interview, however, on August 31,



2012, Ms. Hilliard requested that disciplinary action be issued, in the form of rengsialsta
Mr. Jemison for his continued absences. Ms. Anderson concurred in this decision.

On September 13, 2012, Mr. Jemison sent a fax to Ms. Hilliard informing her that he was
scheduled for hand surgery and that this procedure would change his light duty request.

On October 5, 2012, Mr. Jemisavas sent a “Notice of Removaharging him with
“Failure to Comply with District Leave Requesting Policy Resulting in AWOLLie Notice
informed him that he had failed to comply with USPS policy because since July 24, 2012, he had
been absent from work but failed to callvia the eRMSor provide the appropriataedical
documentation. The removal was to be effective November 13, 2012.

On October 18, 2012, Mr. Jemison filed a union grievance. Mr. Jemison and others
attended an EE@ediation on October 24, 2012. As a result of this mediation, Mr. Jemison
received a letter from Ms. Moo November 8, 2012, informing him that his requestif |
duty work was approvedMr. Jemison returned to workith the USP3Sn December 2012, in a
light duty capacity.

Mr. Jemison filed a Charge of Discrimination with the EEOC on November 29, 2012,
alleging he was discriminated against on the basis of his sex and disabilityaghe tas
retaliated against fgrarticipating in protecteBEOactivity. Mr. Jemison received his right to
sue letter on June 30, 2013, and filed suit in this Court on September 6, 2013.

Il. DISCUSSION

Mr. Jemison’sComplaintassertshreecountsagainst the Defendantl) a claim forsex
discrimination in violation of Title Vllof the Civil Rights Act of 1964, as amended, 42 U.S.C. §

2000eet seq 2) a claim brought pursuant to the Rehabilitation Act of 1973, 29 U.S.C. § 791;



and 3) a claim for retaliation. The Defendant moves for summary judgment on all @qintt a
him. The Court thus turns to the parties’ arguments.
A. Sex Discrimination

Count I of Mr. Jemison’s Complairg a claimfor sex discrimination in violation of Title
VII. Mr. Jemison alleges that the Defentdiscriminated against him on the basis of his sex
when he refused to assign him to available light duty work and when he issued him the Notice of
Removal. “Title VII forbids an employer from . discriminating against an individuahith
respect to is compensation, terms, conditions, or privileges of employment’ on the basis’of sex.
Ripberger v. Corizon, Inc773 F.3d 871, 877 (7th Cir. 2014) (quoting 42 U.S.C. § 2000e-
2(a)(1)). Mr. Jemison attempts to meetgrisna faciecase of discrimination under the indirect
method, or théicDonnell Douglasurden-shifting approach.In order to do so, he must
produce sufficient evidence that: 1) he is a member of a protected class; 2§ rexlsarfif
adverse employment action, 3)\Wwas meetinghe USPS’degitimate business expectations, and
4) a similarly situatedvomanwas treated mortavorably.SeeHarper v. Fulton Cntylll., 748
F.3d 761, 767 (7th Cir. 2014). If he does, the burden shifts to the USPS to provide a legitimate,
nondiscriminatory justification for refusing to assign Mr. Jemison to light duty work anithgs
him a Notice of Removald. Once such a justification is offered, the burden shifts back to Mr.
Jemison to proffer evidendlat the justification is merely pretext for sex discriminatiord.

Typically, the Court would examine each of these prongs to determine if Mr. Jemison
could establish a prima facie case. However, for the purposes of this ruling, the i@ &sikipv
over the initial burdershifting of the indirect method and focus on the question of pretext.”

Keetonv. Morningstar, Ing 667 F.3d 877, 885 {7 Cir. 2012). Therefore, the Court assumes,

4 Mr. Jemison does not make any argument with regard to the direct method.
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without deciding, that Mr. Jemison could establish a prima facie case of sex diatiomi See
Rummery v. lllinois Bell Tel. Ca250 F.3d 553, 556 (7th Cir. 2001) (skipping the prima facie
case analysis because the plaintiff failed to present evidence that the defendamt’®reaso
terminating him was pretext).

The Defendant argues that it has proffered legitimate dmmriminatory reasons for
refusing to assigMr. Jemisorto light duty and issuing him a Notice of Removal. Specifically,
it notesthat Mr. Jemison’s first light duty request (April 24, 2012pxwWBsapprovedecause
there were no light duty jobs availaldae toMr. Jemison’s restriction precluding him from
working with standard mail. With regard to his second light duty request (June 23, 2012), the
Defendant argues thaecauséMr. Jemison dichotgive it directly to Ms. Moore, wheshe
receival the form, his restrictions had expirgdinally, it notes that a Notice of Removal was
issued to Mr. Jemison due to his failure to provide acceptable evidence jgshifyiabsence
from work. The Court finds these reasons to be legitimate and nondiscriminatory. h€hus, t
burden shifts to Mr. Jemison to show that they are pretextual.

In determining whether an employ®rated reason is pretextudhet question is

not whether the employer'stated reson was inaccurate or unfair, but whether the

employer honestly believed the reason it has offered to explain the dischasge.

not the court’'s concern that an employer may be wrong about its emgloyee

performance, or be too hard on its employRaier, the only gestion is whether

the employers proffered reason was pretextual, meatinag it was a lie.In short,

to meet this burden, MpJemisonjmust identify such weaknesses, implausibilities,

inconsistencies, or contradictions [the Defendans] stated reason[sihat a
reasonablg@erson could find [them] unworthy of credence.

® The Defendanargues thatMr. Jemisoncannot meet prongs three and four tretefore
cannotestablish a prima facie casader the indirect method.

6 As Ms. Moore notes, she “could raypprove or disapprove” Mr. Jemison’s second
request for light work because she “did not receive it duhiadgime that his medical restrictions
were valid on that form.” MoorBecl.  10. Ms. Moore informed Mdemisorthat he needed to
submit another light dutsequesthowever, he failed to do so. Nevertheless, his light duty
request was approved in November 2012.



Harper v. C.R. England, Inc687 F.3d 297, 311 (7th Cir. 201@)ternal citations and quotation
marks omitted). In all, the Court finds that Mr. Jemison has failetktet this burden.
With regard to his first light duty request, Mr. Jemison argii@he is “aware” of
positions with the USPS that “do not require employees to handle standard maiagatign
[his] experience, first class mail and standard mail” arrive to the PDC alreadgteegar
Jemison Aff. 1 9.0. Even assuming this is true, this alone is insufficient to showthat
Mooredid not honestly believe that no light duty work was available for Mr. Jemison due to his
medical restrictionsSeeO’Leary v. Accretive Health, Inc657 F.3d 625, 635 (7th Cir. 2011)
(“The question is not whether the emplogestated reasomas inaccurate or unfajtout whether
the employer honestly believed tleason it has offered[.]")Indeed, as the Defendant notes,
many other employees—both male and female—have been approved for light duty work by Ms.
Moore; none had any “standard mail” restricticBeeMoore Decl. 8/
With regard taMIr. Jemison’sse®nd light duty requesMr. Jemisorargueghat while he
did submit the form to Ms. Hilliard-not Ms. Moore—he “followed[] up with a phone call [the
following] Monday, and Diane Hilliard informed him that it had been forwarded to the MDO
Toni Moore, for review.” Pl.’s Resp. at 1The fact that Mr. Jemison’s request eventually
“made it to the desk of Toni Moore for review,” Pl.’'s Resp. at 14, does not controvert the
evidenceproffered by the Defendant that Ms. Moore did memeivethe form while his
restrictions were valid. In althe Court does not believe Mr. Jemison has offeuéficient
evidence from which a jury could conclude Ms. Moore lied about when she received his. request
Finally, withregard to the issuance of the Notice of Removal, Mr. Jemison argues that he

complied with USPS policy by providing medical documentation to his supervisors. While the

" These employedaclude the similarlysituated femaleslentified byMr. Jemison.
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Court does not disagree with Mr. Jemison that he did, at times, provide medicakdtation
and other correspondenievarious managemetdvel USPS employees, the fact is that he did
not follow strict USPS policy. He needed to provide-Ms. Hilliard—medical documentation
explaining his continuedbsencdéorm work at least every thirty days. There is no evidence tha
he did so. While the USPS’s decision to issue a Notice of Removal to Mr. Jemison may be
unfair (had MsAnderson, MsMoore, and Ms. Hilliard been in communication with each other
or better explained the proper procedure to Mr. Jemison, the issuance of the Negaosoohl
likely could have been avoided), “[a]n unwise employment decision does not automaseally r
to the level of pretext; rather, a party establishes pretext with evident¢kdlsnhployer’s stated
reason or the employment decision ‘vealie—not just an error, oddity, or oversightTeruggi
v. CIT Grp./Capital Fin., InG.709 F.3d 654, 661 (7th Cir. 2013) (quotMgn Antwerp v. City of
Peoria, Ill., 627 F.3d 295, 298 (7th Cir. 2010))here is sim|y no evidence that Ms. Hilliard’'s
reason for issuing the Notice of Removal to Mr. Jemistivat-he was AWOL for failing to
comply with USPS policy-was a lie.

Mr. Jemison failed to proffer sufficient evidence illustrating that the Deiet'sl
proffered reasons for refusing to assign him to light eldgk and issuing a Notice of Removal
were pretext for sex discrimination. Accordingly, the Defendant’s motion for amynm
judgment with regard to Mr. Jemison’s sex discrimination claim (CounGRANTED.

B. Rehabilitation Act

Count Il of Mr. Jemison’s Complaint alleges that the Defendatdated the
Rehabilitation Act because kigscriminated against him on the basis of his disability in refusing
to assign him to light duty work and issuing him a Notice of Removal.

The Rehalilitation Act protects aqualified individual with a disability from
discrimination solely because of his disability in any program receiving federal
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financial assistance. To make out a prima facie case under the Act, the plaintiff

must show:that hesuffers from a disability as defined under the Act; that he was

otherwise qualified for the job; that he was involved in programs receiving federal
financial assistance; and that he was excluded from participation, deniedshenefit

or otherwise discriminatedjainst stely because of his disability.

Branham v. Snoy892 F.3d 896, 902 (7th Cir. 200dnternal citations and quotation marks
omitted). The Seventh Circuit has noted that it “looks to the standards applied under the
Americans with Disabilities Aovf 1990 (ADA), 42 U.S.C. § 1211dt seq.to determine
whether a violation of the Rehab Act occurs in the employment cdnieters v. City of
Mauston 311 F.3d 835, 842 (7th Cir. 2002he Defendant argues that Mr. Jemison’s
Rehabilitation Act claimdils, and Utimately, the Court agrees.

With regard to Mr. Jemison’s first request for light duty work (April 24, 2012), the
Defendant argues that his Rehabilitation Act claim fails on the second prong, dcause
Jemison cannot show that he was otherwise qualified for thé'4olgualified irdividual with a
disability is one who, with or without reasonable accommodation, can perform the essential
functions of the jol3.Peters 311 F.3d at 842. As noted above, Mr. Jemison’s first light duty
request indicated that he was restricted from worlitly standard mail and, according to the
USPS, all USPS employees work with standard mail. Thus, the Defendant is ttatigl.
Jemison tannot show that, from his employer’s perspective, he could have worked at the Post

Office with a reasonable accamadation following his June 2011 motor vehicle accident.”

Def.’s Br. at 18

8 As noted above, Mr. Jemison is “aware of several positions at the Indiariapation
that do not require employees to handle standard mail.” Jemison Aff. § 2. Even assusnfng thi
true, Mr. Jemison has submitted no evidence suggesting that he could perform, mitialiois
restrictions, the jobs he “understands” domegfure the handling oftandard mail.
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With regard to Mr. Jemison’s second request for light duty work (June 23, 2012), the
Defendant argues that his Rehabilitation Act claim fails because Mr. Jemison waseroigsuff
from a disability at the time. The Rehabilitation Act defines andividual with a disability as
any person who (i) has a mental or physical impairment which substantiallydimaitsr more of
such persors major life activities; (ii) has a record sich an impairment; or (iii) is regadias
having such an impairmentBranham 392 F.3d at 902 (internal citations and quotation marks
omitted). Specifically,ite Defendant argues that there is sudficient evidence showing that
Mr. Jemison was substantially limited in a major life activitjM] ajor life activities include,
but are not limited to, caring for oneself, performing manual tasks, seeing, hearmy, ea
sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading,
concentrating, thinking, communicating, and working.” 42 U.S.C. 8§ 12102(2)(A). Mr. Jemison
contends that he has various physigglairments that substantially limit his major life activity
of working.SeePl.’s Resp. at 187 (“It is undisputed that Jemison suffered injuries to his neck,
back, ribs and hands. It is undisputed that Jemison’s doctor issued restrictiopphgsical
limitations to Jemison’s ability to work, sit, stand, walk, bend, twist, climbtctr or reach.”).

In order to show that the major life activity of working is substantially impairethiatiff must
establish “that the impairment significantly restricts the ability to perform a digaissoor a
broad rage of jols in various classesWinsley v. Cook Count$63 F.3d 598, 604 (7th Cir.
2009)(internal quotation marks omitted).

In this casealthoughMr. Jemisoncontends that he was temporarily unable to perform
certainaspects of hifob, and thus needed to be assigned light duty work, the Seventh Circuit has
made clear that “[tjdbe substantially limited in ong'ability to work, one must be significantly

restricted in the ability to perform more than just a single job or the partjoblérat one held
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before he acquired a disabilitySteffen v. Donahe®80 F.3d 738, 745, n. 5 (7th Cir. 2012)
(noting that the plaintiff “was not precluded from performing a broad range oriesm @ass of
jobs™). Mr. Jemisorhas failed to point to sufficient evidence to @alla reasonable trier of fact to
conclude that he was unable to perform a class of jobs or a broad range of jobs, and the
undisputed facts in this case actually indicate otherwise.

To begin, Mr. Jemison himself argues that there were a variety of USPtBatldespite
his restrictions, he believed beuld still perform including casing mail and working as a
delivery bar code sortebeeJemison Aff. 1 11-13 (noting that “the positions typically assigned
to employees requesting light duty” &reail casing and delivery bar code sorterNloreover,
Dr. Midla noted that Mr. Jemison could lift and/or carry 21-30 pounds, operate machinery, and
drive. Dkt. No. 37-12. He could sit, stand, and stretch for eight hours in an eight-hour workday;
he wagestricted to only five hours of walking, bending, twisting, and climhishg Finally, Dr.
Midla noted that the restrictions were not permanentin no way has Mr. Jemison presented
evidence that these restrictions substantially limited his alilipetform a broad range of jobs.

For the foregoing reasons, the Defendant’s motion for summary judgment with regard to
Mr. Jemison’s Rehabilitation Act claim (Count I)@GRANTED.

C. Retaliation

Count 11l of Mr. Jemison’s Complaint alleges that the Defendant retaligiadst him

for engaging in the EEO process by refusing to assign him to light duty work and tbguing

Notice of Removal against himMr. Jemison notes that he “has a history of EEO activity” and

¥ Mr. Jemison has also not submitted any evidence illustrating that the USPS regarded
him as being disabled or that he had a record of disability due to his restrictions.
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specifically “availed himself of the EEO process when he sought EEO counseling ort Augus
2012, which led to EEO mediation on August 10, 2012.” Pl.’s Compl. 17 32, 33.

Mr. Jemison can prove hggima faciecase of retaliation under either the direct or
indirect methodd! “Under the direct method of proof, a plaintiff must present evidence of (1) a
statutorily protected activity; (2) a materially adverse action taken by thieysnpand (3) a
causal connection between the twAariderson v. Donaho&99 F.3d 989, 995 (7th Cir. 2012)
(internal citation omitted). The Defendant argues that Mr. Jemison has faildlibsh a
causal connection between his EEO activities and the denial of his sefprdigtht duty and the
issuance of the Notice of Renady The Court agrees.

The evidence of record establishes that Ms. Moore was unaware of Mr. Jemison’s EEO

activities when she denied his first request for light duty work in April 2012, and wiken s

101t appears to the Court that these dates alleged in Mr. Jemison’s Complaint are
inaccurate. The “Information for R@omplaint Counseling” was signed by Mr. Jemison on
August 9, 2012, and received by the EEOC on August 13, 2012. Dkt. No. 82e28sdl.’s
Resp. at 7, T 21 (“Jemison named Diane Hilliard, Terry Lawson, Juanita Anderson and Toni
Moore in an EEO information and pre-complaint counseling on August 9, 20M."Ylemison
alsotestified at his deposition that the EEO Mediation took pla¢®atober of 2012.” Jemison
Dep. 4 168: 3-4;see alsd’l.’s Resp. at 7, 1 27 (referencing the “October mediation”).

11 Mr. Jemison argues he has submitted sufficient evidence to withstand summary
judgment on his retaliation claim under the indirect method. In this regard, he only argues tha

[u]nder the indirect method of proof, the same arguments apply to show that
Jemison was meeting the employer’s legitimate performance expectations with
respect to his light duty requests and similsityated nondisabled female
employees who had not participated the EEO process were treated more
favorably when their requests were graraed Jemison’s was not.

Pl.’s Resp. at 18. The Court will not consider such an undeveloped arg&Geddhited States

v. Elst 579 F.3d 740, 747 (7th Cir. 2009) (“Perfunctory and undeveloped arguments as well as
arguments unsupported by pertinent authority are waived.”). Nevertheless, the Caund conc
with the Defendant th&demison does not have any evidence of similarly situated employees
who did not engage in protected activity and were treated more favorably than Jemison with
regard to a prolonged absence or a request for light duty work.” Def.’s Br. at 19.
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informed him his second request for light duty work had expired in August 3e&Rloore

Decl. 1 9 ("I first became aware of his EEO activity on or around October 2012 when an EEO
mediation was scheduled and that actually took place on October 24, 2012.”). Moreover, Mr.
Jemison himself acknowledges in his Responsé€‘thatdenial of Jemison’s light duty request

. preceded the filing of the EEO counseling becéitises] the discriminatory actidhthat
prompted the EEO.” Pl.’s Resp. at TBhereforejt is impossible for Ms.Moore’sdenialof his

light duty requests to have been in retaliation for his EEO counseling request angkd a
mediation, neither of which had yet to occur.

Similarly, Ms. Hilliard was unaware of any EEO activity when sheiestpd a Notice of
Removalbe issued to Mr. Jemiso8eeHilliard Decl. { 9 (“At the time that | requested
disciplinary action to be issued to Jemison in the form of a removal, | was net @wam
engaging in Equal Employment Opportunity (“EEQ”) activities, or complaining of any type of
discrimination.”). Mr. Jemison has offered no evidence to the contrary. Accordingly, sgmma
judgment iISGRANTED in favor of the Defendant on Mr. Jemison’s retaliation claim (Count
[I1). See Johnson v. Cambriddg®25 F.3d 892, 901 (7th Cir. 2003As we have said before,
summary judgment is the put up or shut up moment in a lawsuit, when a party must show what
evidence it has that would convince a trier of fact to accept its version of Evgritation
omitted).

IV. CONCLUSION

The Court concurs with the Defendant: this case boils down to a “failure to
communicate.” While the Court sympathizes with Mr. Jemison and the difficultiescheith

the USPSthere is simply no evidence that the USPS discriminated unlavefgdlinst Mr.
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Jemison.For all the foregoing reasons, the Defendant’s motion for summary judgment (Dkt. No.
36)is GRANTED.
SO ORDEREDS/13/15

() higinn Jﬁuw_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Copies to all counsel of record via electronic notification
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