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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
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)
VS. )
)

CITY OF KOKOMO, )
)

Cross Defendants. )

ORDER ON PLAINTIFES’ MOTION FOR SUMMARY JUDGMENT

Presently pending before the Court is Plaintiffs St. Paul Fire and Marine rinsura
Company, The Travelers Indemnity Company Anerica, and the Travelers Indemnity
Company’g(collectively, “Traveler$) Motion for Summary JudgmentFiing No. 94] At issue
in this litigation arethe extent ofTravelers’ duties to dehd and indemnify Defendant City of
Kokomo (the City”) for claims involving environmental contaminatiovith regard to three
separatéensurancepoliciesissuedo the Cityby the various Travelers entititess coverageperiods
between 2002 and 2013. Travelers asks that summary judgment be entered in its favor based on
the pollution exclusions and landfill endorsements contained in each opitiases, and that the
Court declare that Travelers has no duty to defend or infierine City with regard toan

environmental contaminatiamatterat 1130 South DixorRoad, Kokomo, Indianéhe “Site’) .

[Filing No. 95 at § For the reasons that follow, the Codenies Travelers’ motion.

l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that a trial is unnecessaryse
there is no genuine dispute as to any material fact and, instead, the mouétiedste judgment

as a matter of l&. SeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makesac)

! Travelers’ duties to defend and indemnify the City with regard to property loaiatdd 4 South
Dixon Road, Kokomo, Indiana is also at issue in this litigatibiing No. 78 at Aallegations in
operative complaint)], but Travelers did not move for summary judgment on its abigatith
regard to that propertyi-{ling No. 95 at &



https://ecf.insd.uscourts.gov/doc1/07314533155
https://ecf.insd.uscourts.gov/doc1/07314533158?page=6
http://www.westlaw.com/find/default.wl?ft=L&docname=USFRCPR56&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR56&HistoryType=F
https://ecf.insd.uscourts.gov/doc1/07314439399?page=2
https://ecf.insd.uscourts.gov/doc1/07314533158?page=6

whether a party asserts that a fact is undisputed or genuinely disputed, the pasyppos the
asserted fact by citing to particular parts of the record, including depssitiocuments, or
affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materials cited do not establish the absence or presence of a genuine disputtheraithatrse
party cannot produce admissible evidence to support the faetl. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledge, set out factgotlidtbe
admissible in evidence, and show that the affiant is competent to testify ensstdatedFed. R.

Civ. P. 56(c)(4) Failure to properly support a fact in opposition to a movant’s factual assertion
can result in the movant’'s fact being considered undisputed, and potentially in theofgrant
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court redy consider disputed facts
that are material to the decision. A disputed fact is material if it might afeecutcome of the
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
other words, while there may be facts that aredpute, summary judgment is appropriate if those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal question will not be catsidenderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the eveiibnson v. Cambridge Indu825 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonable fact
finder couldreturn a verdict for the nemoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Court views the record in the light most favorable to thenmwring party and

draws all reasonable inferences in that party’s fadmarst v. Interstate Brands Corpbl12 F.3d
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903, 907 (7th Cir. 2008 It cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left to thefifatgr. O’Leary v. Accretive Health, Inc657

F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materiadsl, R. Civ. P.
56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly assured thot clistrts that
they are not required to scour every inch of the record for evidence that is potentatiyntred

the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
existence of a genuine issue for trial is resolved against the movigg pansetti v. GE Pein

Plan, 614 F.3d 684, 691 (7th Cir. 2010)

.
BACKGROUND

The following facts are undisputed, unless otherwise noted.
A. Underlying Environmental Matter

The City has owned the Site singeril 1, 1963. Filing No. 957 at 7] It operated a

municipal landfill and incinerator on the Site frdfi63 until the 1970s.Ffling No. 957 at 7]

Although the City still owns the Site, it is currently operated by Howard County asl avgate

recycling center. Hiling No. 95-11 at j

In April 2011, the Indiana Department of Environmental ManagemeiEM”)

discoverednetaldrums exposed in a creek bank at the siinp No. 9511 at 3 Filing No. 95

7 at 7] The drums “were in poor condition, leaking contents onto the creek baksiig No.
95-7 at 7] IDEM collected samples of the leaking nréa& and subsequent testing revealed high

levels of lead, chromium, arsenic, and mercufylifg No. 957 at 7] IDEM requested assistance

from the United States EnvironmenRilotection Agency EPA") on April 6, 2011 [Filing No.

95-11 at 5


http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2014698355&fn=_top&referenceposition=907&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2014698355&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026185675&fn=_top&referenceposition=630&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2026185675&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2026185675&fn=_top&referenceposition=630&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2026185675&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USFRCPR56&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR56&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USFRCPR56&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR56&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003274924&fn=_top&referenceposition=901&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2003274924&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2022653279&fn=_top&referenceposition=691&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2022653279&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2022653279&fn=_top&referenceposition=691&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2022653279&HistoryType=F
https://ecf.insd.uscourts.gov/doc1/07314533165?page=7
https://ecf.insd.uscourts.gov/doc1/07314533165?page=7
https://ecf.insd.uscourts.gov/doc1/07314533169?page=5
https://ecf.insd.uscourts.gov/doc1/07314533169?page=3
https://ecf.insd.uscourts.gov/doc1/07314533165?page=7
https://ecf.insd.uscourts.gov/doc1/07314533165?page=7
https://ecf.insd.uscourts.gov/doc1/07314533165?page=7
https://ecf.insd.uscourts.gov/doc1/07314533165?page=7
https://ecf.insd.uscourts.gov/doc1/07314533165?page=7
https://ecf.insd.uscourts.gov/doc1/07314533169?page=5
https://ecf.insd.uscourts.gov/doc1/07314533169?page=5

The EPA conducted a Site Assessment on August 19, 2011, and testedrikesurface,

and subsurface soil dfie Ste. [Filing No. 957 at 7] Certainsamples exceeded the regional

screening level RSL”) for arsenic, leadand PCBswhich are considered “hazardous substances”
as defined by the Comprehensive Environmental Response, Compensation and Liabdity Act

1980 (‘CERCLA"). [Filing No. 957 at 78 (citing 42 U.S.C. § 960)11] The EPA found the

potential forthecontamination at the Site to migrate to the groundwater and a nearby €ri€ek. |
No. 957 at 8]

On April 5, 2012, the EPA sent the Cityrast General Notice Letter, notifyinthe City
of its potential liability at the Sitdor the environmental contaminatiofthe “Underlying

Environmental Matté). [Filing No. 952; Filing No. 9511 at 6] On July 23, 2013, the EPA and

the Cityentered into an Administrative Settlement Agreement and Order on Consentfovdte
Action (the ‘Agreement”) in which the Citywas declared a “responsible party” and agreed to
perform certain actions and pay certain response costs incurred anch¢arbedin connection

with the Site. [Filing No. 957 at 8] The Agreement set forth specific work to be performed at

the Site [Filing No. 957 at 1114.] The City agreed to pay the EPA $118,046.26 for response

costs already incurred, as well as future response costs as set forth in the Agrgéiimentlo.
95-7 at 1720]

The City hired the environmental consulting fiBESCO Group SESCO) to provide
servicesin connection with the Underlying Environmental Matteluding investigation and

remediation ofhe Site [Filing No. 1187 at 3] The EPArequiredthe City to obtain and analyze

samples for 147 substancfsiling No. 1187 at 59 (tablesof substances)], and the investigation

is ongoing, Filing No. 118-7 at 3-}
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B. Insurance Policiesat Issue

After receiving the First General Notice Letter from the EFAr{g No. 952], the City

sought insurance coverage for the Underlying Environmental Mdtteng[No. 95 at . On June

14, 2012, Travelers agreed to participate in the defense of the City whee20022004 Public
Entity General Liability policies issued to the City by St. Paul Fire and Marineanse Company

(the “20022004 Policies”). [iling No. 953 at 25.] Travelersspecifically reserved its right to

withdraw participation in the City's legal defense “should it be determinednthatotential

defense and/or indemnity obligation existsFilihg No. 95-3 at §

Travelers declined to participate in the defense of the City with respée tdnderlying
Environmental Matter under the Public Entity General Liabdityl Commercial Excegmlicies
issued by St. Paul Fire and Marine Insurance Company for the period from January 1, 2007 to

January 1, 2011 (the20072011 Poliees’). [Filing No. 953 at 23.] Travelers also declined to

participate in the defense of the City with regard to @wmnmercial General Liability and
Commercial Excespolicies issued to the City for the period January 1, 2011 to January 1, 2013

(the “2011-201Folides’). [Filing No. 953 at 23.] On January 22, 2013, Travelers sent a letter

more fully setting forth its decision to decline to defend the City under theZ@ Poligesand
the 20112013 Polites specifically @ing the pollution exclusions in those policies:ilijhg No.
95-4]

C. Federal Action

In October 2013, Travelers filed its Complaint against the City in federal cduifitng][
No. 1] Travelers’ operative complaint seeks a declaratory judgment that it hasyrto defend

or indemnify the City for the Underlying Environmental Matter pursuant to the msailicies


https://ecf.insd.uscourts.gov/doc1/07314533160
https://ecf.insd.uscourts.gov/doc1/07314533158?page=7
https://ecf.insd.uscourts.gov/doc1/07314533161?page=2
https://ecf.insd.uscourts.gov/doc1/07314533161?page=5
https://ecf.insd.uscourts.gov/doc1/07314533161?page=2
https://ecf.insd.uscourts.gov/doc1/07314533161?page=2
https://ecf.insd.uscourts.gov/doc1/07314533162
https://ecf.insd.uscourts.gov/doc1/07314533162
https://ecf.insd.uscourts.gov/doc1/07314058410
https://ecf.insd.uscourts.gov/doc1/07314058410

at issu€ [Filing No. 78] Travelers now seeks summary judgment on some of its claims,

specifically requesting that the Court declare as a matter of law that it hasynio defend or
indemnify the City under the 20004 Policies the 20072011 Policies or the 20112013

Policies [Filing No. 94]

1.
DISCUSSION

Travelers argues that it is entitled to summary judgment pursuant to the pollution
exclusions and landfill endorsements foume@ach of the three insurance policies at isstging

No. 94 at 2 The City opposes Travelers’ summary judgment requesting No. 1191.]

Because Travelers filed new evidence in support of its reply bfiéhd No. 127, the City was

granted leave to file a surreply brigfiling No. 129 Filing No. 131.

Eachof the three policies haspmllution exclusiorwith materiallydifferent language that
the Court will sepaatelyanalyze The Court will howeverjointly analyze the partiéarguments
regarding theapplicability of thelandfill endorsemenbecausehe threepolicies have similar
language andssues of material faclictate the same result at this stage of thgsliton.

A. Insurance Policy Interpretation

When the Court exercises diversity jurisdiction over an action, it is “obl@geggly state
law to the substantive issues in the cadeotiholtz v. York Risk Servs. Grp., In¢78 F.3d 635,
639 (7th Cir. 2015{citing Erie R.R. Co. v. Tompkin304 U.S. 6478 (1938). The parties do not
dispute that Indiana law governs this action. Accordingly, this Court must “applsvihinat

would be applied by the Indiana Supreme Coulttddholtz 778 F.3d at 639 “If the Indiana

2 Although seeking a declaratory injunction “is not an independent source of federal sdijec
jurisdiction,” Wisconsin v. Ha&Chunk Nation 512 F.3d 921, 935 (7th Cir. 200&he Court has
confirmed that it has diversity jurisdiction over this actidnlifig No. 87.
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Supreme Court has not spoken on the issue, [the Coudtalbmtreat[s] decisions by the state’s
intermediate appellate courts as authoritative, unless there is a compebog to think that the
state supreme court would decide the issue differenttj.”
The Indiana Supreme Court has summarized theasédblished standards faterpreting
insurance policies in Indiana as follows:
Interpretation of an insurance policy presents a question of law that sufzatyi
suitable for summary judgment. It is well settled that where there is ambiguity,
insurance policies are to be sbmed strictly against the insurer and the policy
language is viewed from the standpoint of the insured. This is especially true where
the language in question purports to exclude coverage. Insurers are free to limit the
coverage of their policies, bsuch limitations must be clearly expressed to be
enforceable. Where provisions limiting coverage are not clearly and plainly
expressed, the policy will be construed most favorably to the insured, to further the
policy’s basic purpose of indemnity. Where ambiguity exists not because of
extrinsic facts but by reason of the language used, the ambiguous terms will be
construed in favor of the insured for purposes of summary judgment.
State Auto. Mut. Ins. Co. v. Flexdar, 11264 N.E.2d 845, 848 (Ind. 201jtations and quotations
omitted). Additionally, the Court will “construe the insurance policy as a whole and condider al
of the provisions of the contract and not just the individual words, phrases, or paragi&phs.”
Bend Mut. Ins. Co. v. U.S. Fid. & Guar. C698 F.3d 918, 921 (7th Cir. 201@pplying hdiana

law). Words are given their ordinary meaning, though where ambiguity exists the pakadi

“strictly against the insurer.1d.
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B. Pollution Exclusiors®

Travelers contends that it is entitled to summary judgment as a matter of lavhdsahd
duty to defend, and thus no duty to indemnify, the City with regard to the Underlying
Environmental Matter because each of the three insurance policies at issue eptdinson

exclusion. Filing No. 95 at 1332.] The City opposes Travelers’ request for summary judgment

on the basis of the pollution exclusions, contending that they are not specific enougiCraurthe

to grant summary judgment in Travelers’ favor under applicable Indiana REilng[No. 1191

at 1626.] The Court will first set forth applicable Indiana laoutpollution exclusions and then
analyze the parties’ specific arguments regarding each of the three policies at issue.
1) IndianaLaw Regarding Pollution Exclusions

Indiana utilizes a unique approach to determine the applicability of a pollution exclusi
in an insurance policy disputeSeeFlexdar, 964 N.E.2d at 85{describing the two prevailing
interpretation methods and noting thatdiana ha gone in a different direction”). The Indiana
Supreme Court first addressed an insurance policy pollution exclusidmmarican States
Insurance Co. v. Kigei662 N.E.2d 945 (Ind. 1996Where it ultimately concluded that the term

“pollutants” used in the exclusion was ambiguous, requiring construction in favor ohgefdt

3 Although there are three insurance policies at issue, Travelers did not athiEess
chronologically in its opening brief.Elling No. 95(addressing the 2062011 Policiesand the
2011-2013Policiesbefore the 2002004 Policieg.] The Court’s review was complicated when
the City chose to address the policies chronologically in its response, asdbppos¢he order
that Travelers addssed them. Hiling No. 1191.] This problem could have been avoided by the
parties working together before Travelers’ summary judgment motion wasditbztdrmine the
manner that would mosisily facilitate the Court’s review.

4 The policy at issue iKiger defined “pollutants” as follows: “Pollutants means any solid, liquid,
gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, laeids, a
chemicals and waste. Waste includes materials to be recycled, reconditioned or récl@tfied
N.E.2d at 948
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emphasized that the clause could not be read literally “as it would negate virluedlyesage.”
Id. at 948

The Indiana Supreme Court has addressed pollution exclusions muttiesesincéiger,
“reaching the same result each time” after finding each policy’s definition of thee“polfutant”
to be ambiguous and construing the language against the insurer by finding a duty to defend.
Flexdar, 964 N.E.2d at 84gollecting caseskee also/isteon Corp. v. Nat'l Union Fire Ins. Co.
of Pittsburgh, Pa.777 F.3d 415, 417 (7th Cir. 2016)Visteon wanted Indiana law to apply
because Indna does not enforce standard pollexelusion clauses, and the insurance policy
included as we noted such a clallse Indiana applies “basic contract principles” and has
“consistently held that the insurer can (and should) specify what falls wighipollution
exclusion.” Flexdar, 964 N.E.2d at 851 A policy is interpreted “from the perspective of an
ordinary policyholder of average intelligenced. “Where an insurer’s failure to be more specific
renders its policy ambiguous, [the Court] construes the policy in favor of coverage:The
guestion is whether the language in [the] policy is sufficiently unambiguous to identify [the
substance at issue] as a pollutamdl”(noting in the context of a pollution exclusion case involving
TCE, “[tlhe question is whether the language in State Auto’s policy fieigatly unambiguous
to identify TCE as a pollutant”see alsad. at 849(summarizing-reidline v. Shelby Ins. Cor74
N.E.2d 37, 40 (Ind. 2002as concluding thd[b]ecause carpet glue fumes were not sjoadly

included in the policy’s definition of pollutants . . . the exclugigas] ambiguous”y

® The definitions of “pollutants” in the pollution exclusions at issuér@idline andFlexdarwere
identical to the definition found to be ambiguousKiiger. SeeFlexdar, 964 N.E.2d at 847
Freidline, 774 N.E.2d at 41noting that the definition at issue therein was “identital the
definition inKiger).
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The Seventh Circuit Court of Appeals, applying Indiana law, affiraetecisionthat
granedsummary judgmennifavor of an insurer on the basis of a pollution exclusion, finding that
because the policy “was sufficiently explicit to exclude gasoline contaminationdoverage,”
the insurer was free from its obligation to defénel insured.West Bend Mut598 F.3d at 924
Although the actual definition of “pollutantsi that policydid not include gasoline, which was
the subsince at issue in that caske Seventh Circuit concluded that a “fair readingafer
cannot lead to the conclusion that the explicit exclusion must be located in one grapéctibf
the policy.” Id. at 923 In other words although the definition of “pollutants” at issueWest
Bendwas identical to the definition at issuekiiger, because the pollution exclusion itself “clearly
includes motor fals’ and the definition ofthe term“motor fuels” then“explicitly applies to
gasoline,” the plain language of the policy excluded coverage for damage arising fgasdinee
leakat issue Id.

2) 2002-2004&0licies

Travelersasks the Court to enter summary judgment in its favor regardishgtytsodeferd

andindemnify the City for the Underlying Environmental Matter based on the pollution edtlus

in the 20022004 Policies [Filing No. 95 at 2982.] The City opposes that request, contending

that thepolicy’s definition of the term “pollutant” is “fatally flawed” because it does not “identify

any substances with specificity.Fi[ing No. 1191 at 1618] The Court will set forth the relevant

language from 2002-20@oliciesand then more specifically address the parties’ arguments.
a) RelevanPolicy Language
The 20022004 Policiescontain the followindanguage that is relevant é&mldressing the
parties’ arguments:

Pollution injury or damage. We won’t cover injury or damage or medical
expenses that result from pollution at, on, in, or from any:
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* protected person’s premises;
* waste site; or
» protected person’s work site.

*kk

Pollution means any actual, alleged, or threatened discharge, dispersal, escape,
migration, release, or seepage of any pollutant.

Pollutant means any solid, liquid, gaseous, or thermal irritant or contaminant,
including:

* smoke, vapors, soot, fumes;
* acids, alkalis, chemicals; and
e waste.

Wasteincludes materials to be recycled, reconditioned, or reclaimed.

*kk

Waste siteneans any premises, site or location which is or was at any time used by
or for any protected person or others for the handling, storage, disposal, processing,
or treatment of waste. For example:

For several years waste generated by your maintenan@ggavas disposed of in

a landfill owned by others. The landfill was closed two years ago. Nearby residents
now allege that they’re being injured by the waste from there. We won’t cover such
injury.

[Filing No. 95-13 at 2-{original emphases).]

b) Interpretation of Pollution Exclusian 2002-2004Policies
Travelers contends that the pollution exclusion in the ZI Policiesis “sufficiently

explicit to bar coverage for the Underlying Environmental MatteFliling No. 95 at 2982] It

cites the definition of “waste” and emphasizes an explanatory exdorplehat would not be
covered contendinghatit is as if the policies weré‘anticipating the precise claim that has been

asserted here.”F[ling No. 95 at 3] Travelers arguethatthe pollution exclusion in the 2002

2004 Policies‘'unambiguously demonstrates by example that property damage resulting from

pollution at a ‘landfill’ used ‘by or for’ the City is not covered.Filjng No. 95 at 3(
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In response, the City contends that the definition of the term “pollutentisé 20022004
Policiesis “fatally flawed” and precludes coverage denegddd on the pollution exclusiortiling

No. 1191 at 16] The City emphasizes that Travelersittedthe definition of “pollutants” in its

opening brief insteaddirecting the Court to the definition of “waste,” which is a term “actually
included in the overly broad definition of ‘pollutamnsistently rejected by the Indiana codirts.

[Filing No. 1191 at 17] The City argues that the explanatory example to which Travelers cites is

not on point and does not save the overbroad definition of “pollutdmSue especially because
the EPA has required the City tstfor 147 substances, none of which is specifically identified

in the 2002-2004Policies [Filing No. 1194 at 17]

In reply, Travelers emphasizes that the Underlying Environmental Matter “is sanply

claim for coverage for environmental contamination at a landfiftiliqg No. 127 at § Travelers

emphasizes the Seventh Circuit's holdingest Bendhat the Court must give effect to the
language of the pollution exclusion, not just the definition of “pollutants,” and Traweletends
that thepollution exclusion in the 2002-20@blicies makes clear that pollution from a landfill is

not covered. Hiling No. 127 at 10t1.]

In its surreply, the City contends that Travelers attempts to get thid ©@oadopt an
argument that the Indiana Supreme Court has already rejespegtifically, that the Court apply
a “commonsense approach” to find that the pollution exclusion bars coverage for situations

“ordinarily characterized as pollution.’Filing No. 131 at Jciting Flexdar, 964 N.E.2d at 89]]

The City emphasizes that not one of the substances for which it is testing & flksicifically
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identified in the 20022004Policies [Filing No. 131 at J Thus, the City concludes that Travelers

must defend it. Hiling No. 131 at §°

The pollution exclusion in th20022004 Policies states that it will not cover damage from
“pollution,” and the definition of “pollution” incorporates the definition of “podnt.” [Filing

No. 9513 at 23.] Thus at issue-like in Kiger and its progemny-is whether the definition of

“pollutant” in the policy at issue is sufficiently unambiguous to identify thetanbes at issue in
the Underlying Environmental MattekVest Bend Mut598 F.3d at 924~lexdar, 964 N.E.2d at
848 Travelers does not argue thaisitlikely because the definition of “pollutant” in the 2002
2004 Policies is identical to the definition of that term held to be ambigud{igen Compare

Kiger, 662 N.E.2d at 948vith Filing No. 9513 at 3(definition of “pollutant” in 20022004

Policies). Instead, Traveleignores the definition of “pollution” and “pollutant” in the 26@R04
Policies and points to thdefinitions of “waste” and “waste sjtecontending hatthe pollution
exclusion bars coverageecause it is undisputed that theéeSvas a landfill from 1963 to the

1970s’ [Filing No. 95 at 3681.] This argument misses the mark because although the pollution

® At the end of its surreply argument on this issue, the City states that the knguhg 2002

2004 Policies“renders it likewise ambiguous and unenforceatiiereby entitling the City to
summary judgmerit [Filing No. 131 at ¥emphasis added).] Because the City did not file a €ross
motion for summary judgment, the Court will not consider the merits of the Citygergurequest
because it does nobmply with Local Rule 71(a), which provides that “[m]otions must be filed
separately...A motion must not be contained within a brief, response, or reply to a previously
filed motion, unless ordered by the court.”

" The definition of “waste” in the20022004 Policies “includes materials to be recycled,
reconditioned, or reclaimed” and the definition of “waste site” incorporatesiefimition of

“waste.” [Filing No. 95-13 at 3 It is undisputed that environmental testing has already revealed
high levels of lead, arsenic, and PCBg:ilifig No. 957 at 7#8.] Additionally, the EPA has
required the City to obtaiand analyze samples for 147 total substances, including various types

of RCRA 8 metals, TCLP metals, semulatile organic compounds$VOCS), polychlorinated
biphenyls (PCBS) and dioxins, and volatile organic compoundg@Cs’). [Filing No. 1187 at

5-9 (tables of substances).] Travelers does not argue that any of those substances are “materials
to be recycled, reconditioned, or reclaimed.”
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exclusion bars coverage for “pollution at, on, infr@m any . . . waste site,” the definition of

“pollution” incorporates the definition of “pollutant.’E[ling No. 9513 at 23.] Thus, even

assuming that the Site is a “waste site tedmining whether the pollution exclusion in the 2002
2004 Policies bars coverage for the Underlying Environmental Matjaires the Court @analyze
the definition of*pollutant.” Because the definition of that term in the 24 Policies is
identical to the definition that the Indiana Supreme Court found to be ambiguBigemand
ambiguity is construed against the insufBravelers is not entitled to summary judgment with
regard to the 2002-2004 Policies.
3) 2007-201Policies

Travelers asks the Court to enter summary judgment in its favor regardinty its defend

and indemnify the City for the Underlying Environmental Matter based on the pollutiarsiexcl

in the 200-2011 Policies [Filing No. 95 at 1@5] Travelers relies on the definition of

“pollutant” set forth in an Indiana Required Endorsement ptdicies (the “20072011

Endorsemeri}. [Filing No. 95 at 2125.] The City oppose$ravelersrequest, contending that

the definition of the term “pollutant” in the 20@0D11 Endorsement is unenforceable due to lack

of specifcity. [Filing No. 1191 at 1922.] The Court will set forth the relevapblicy language

and then more specifically address the parties’ arguments.
a) RelevanPolicy Language
The2007-2011Policiescontainthe following language relevant to addressing the parties’
arguments:

Pollution work loss, cost, or expenseWe won't cover any loss, cost, or expense
that results from:

* any request, demand, order, or statutory or regulagoyyirement that any
protected person or others perform pollution work; or
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* any claim or suit by or for any governmental authority for damages that
result from the performance of pollution work.

*kk

Pollution workmeans:

» the testing for, monitoring, cleaning up, removing, containing, treating,
detoxifying, or neutralizing of any pollutant; or

» the responding to, or assessing, in any way the effects of any pollutant.

*kk

We explain the term:

* pollutant in the Pollution injury or damage exclusion . . . .

[Filing No. 95-13 at 20-2]

The 20072011 Endorsement contains the following language relevant to addressing the
parties’ arguments:

INDIANA REQUIRED ENDORSEMENT

This endorsement changes your policy to comply with, or otherwise respond to,
Indiana law.

*k%k

Definition of Pollutant — Replacement Or Addition As Required

If any insuring agreement, endorsement, or other form in your policy contains an
exclusion, limitation, or other coverage provision that applies to pollution, the
following definition of pollutant:

» replaceghe definition of pollutant, or the definition of pollutants, in that

insuring agreement, endorsement, or other form if it contains a definition of
thatterm. ...

*k%k

Pollutant means any solid, liquid, gaseous, or thermal substance or material,
including smoke, vapors, soot, fumes, acids, alkalis, chemicals, and waste, that:
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» isidentified as dangerous, hazardous, or toxic, or is otherwise regulated, in
any federal or Indiana environmental, health protection, or safety law; or

* has an actual, allegeat, threatened irritating or contaminating effect on any
person or property.

*kk

Federal or Indiana environmental, health protection, or safetyrfaans any:
* law of the United States of America, which is also known as federal law; or
* Indiana state diocal law;
that’s intended to:
» control pollution;
e protect or safeguard human health, or

» protect any part of the environment, whether indoor air, outdoor air, land,
surface water, or underground water.

For example:
The following Federal laws:
» TheClean Air Act of 1970 (42 United States Code Section)7401

» TheClean Water Act of 1977 (33 United States Code Section.1251

* The Comprehensive Environmental Response, Compensatidriabity
Act of 1980 (42 United States Code Section 601

» TheEmeagency Planning and Community Right-Know Act of 1986 (42
United States Code Section 11001

* The Federal Insecticide, Fungicide, and Rodenticide Act of 1972 (7 United
States Code Section 136

* TheOccupational Safety and Health Act of 1970 (29 United States Code
Section 65}
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* The Pollution Prevention Act of 1990 (42 United States Code Section
1310).

* TheRefuse Act of 1899 (33 United States Code Section 407

* The Resource Conservation and Recovery Act of 1976, which is sometimes
also referred to ashe Solid Waste Disposal Act, (42 United States Code
Section 6901

» TheSafe Drinking Water Act of 1974 (42 United States Code Section 300f

» TheToxic Substances Control Act of 1976 (15 United States Code Section
2601).

The Section of the UnitestatesCode referenced after the title of each of the laws
listed above is where each such law begins.

Indiana state law: Any provision of Indiana Code Title 13 (Environment).
Kk
Federal or Indiana environmental, health protection, or safety law includes:
* any amendment to such law; and
e any list, regulation, or rule issued or promulgated under such law by a

federal governmental authority or an Indiana state or local governmental
authority.

[Filing No. 95-13 at 21-2{demphases addefl).

b) Interpretation of Pollution Exclusian 2007-2011Policies
Travelers contends that the pollution exclusiothe 20072011 Policiesis “on all fours

with the language endorsed by the Indiana Supreme Cot&texdar.” [Filing No. 95 at 19

Travelers emphasizes that the 2@WA1 Endorsement incorporates multiple state and federal
environmental laws, including CERCLA, and theubstances classified as hazardous under

CERCLA have already been discovered at the Sitéinf) No. 95 at 2123.] Travelers also points

to a “pollution, work loss, cost or expense” exclusion in the ZWI7 Policies arguing that it

also precludes coverage for the Underlying Environmental Maf@md No. 95 at 24-25
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In response, the Citprguesthat the pollution exclusion in the 20@D11 Policies is

unenforceable due to its “failure to identify substances with specificiBylingg No. 1191 at 19]

The City contendghatthe 20072011 Endorsemeriraises ambiguity to an art form” and that a
policyholder of ordinary intelligence would not have a clear understanding of whadrstdsste
coveredbecause it generally incorporates manystate and federal environmental law§iling

No. 1191 at 1921.] The Cityconcludes that these general references to state and faderdd

not meet the required standard of specificity set forth in applicablenadaw. Filing No. 119

1 at 21-22
In reply, Travelersagain contendshat the definition of “pollutant” in the2007-2011
Endorsements sufficiently specific to preclude coverager fthe Underlying Environmental

Matter. Filing No. 127 at &5.] Travelersemphasizes that tf#072011 Endorsememixpressly

bars coverage for damages causeddijpants identifiedoy CERCLA andthat every substance
the EPA has required the City to sampletlf@r Site “is dangerous, hazardous or toxic under United

States or Indiana health, safety, or environmental laws:llifig No. 127 at 45.] Travelers also

points to language iRlexdarthat it contends shows that the Indiana Supreme Court would find

the language of the 202011 Endorsement to be sufficient to bar covefafjéiling No. 127 at

4.]

In its surreply, the City contends that the 2@0721 Endorsement’s reference to CERCLA

does not cure the ambiguity in the definition of “pollutionFilihg No. 131 at § It points out

8 The City argues that Travelers waiviis argument by raising it for the first time in its reply
brief, [Filing No. 131 at | but the Court disagrees. While Travelers may have more extensively
developed the argument in its repligjling No. 127 at 3], it did argue in its opening brief that
the language at issue in the 2E@¥Y11Policiesis “on all fours with the language endorsed by the
Indiana Supreme Court Flexdar. . . ,” [Filing No. 95 at 1 Moreover, because the City had an
opportunity in its surreply to address this argument, the City has not been prejudiced.
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that CERCLA does not contain a list or definition of what it considers to be padunatn

specificity; instead, it crosseferences other laws, statutes, and regulatidgh8nd No. 131 at g

The City distinguishes policy cited with favorable language IByexdar, emphasizing that the
20072011 Endorsement fails s&pecifically name single substance olass of substances other
than PCEand that theyenerally refereresto federal and state lawsannot save the ambiguity

[Filing No. 131 at ]

In Flexdar, the Indiana Supreme Court again held in the context of pollution exclusions
thatIindiana applies “basic contract principles” and has “consistently held that the icesui@nd
should) specify what falls within its pollution exclusiorlexdar, 964 N.E.2d at 851The Indiana
Supreme Court held thatdlpolicy at issue in that case was not sufficiently specific to douto
in doing so, observedaks follows:

By more careful drafting State Auto has the ability to resolve any question of
ambiguity. And in fact it has done sdn 2005 State Auto revisats policies to

add an “Indiana ChangeRollution Exclusion” endorsementhe language more
specifically defined the term “pollutants”:

“Pollutants” mean([s] any solid, liquid, gaseous, bacterial, fungal,
electromagnetic, thermal or other substance that ke toxic or
hazardous, cause irritation to animals or persons and/or cause
contamination to property and the environment including smoke,
vapor, soot, fumes, acids, alkalis, chemicals, and waste. Specific
examples identified as pollutants include, bré aot limited to,
diesel, kerosene, and other fuel oils ... carbon monoxide, and other
exhaust gases .. mineral spirits, and other solvents
tetrachloroethylene, perchloroethylene (PERC), trichloroethylene
(TCE), methylene chloroform, and other drganhing chemicals ...
chlorofluorocarbons, chlorinated hydrocarbons, adhesives,
pesticides, insecticides ... and all substances specifically listed,
identified, or described by one or more of the following references:
Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA) Priority List Hazardous Substances (1997
and all subsequent editions), Agency for Toxic Substances And
Disease Registry ToxFAQs™, and/or U.S. Environmental
Protection Agency EMCI Chemical References Complete Index.
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964 N.E.2d at 851-5@nphasis added)
Travelersrelies onthe Indiana Supreme Court’'s commemnéceding the policy quoted
abovethat the insurer “has the ability to resolve any question of ambiguity. And in fastdbha

so [with regard to a subsequent policy not at issue in that litigdtipniling No. 127 at 4citing

Flexdar, 964 N.E.2d at 892 Travelers contends that the Indiana Supreme Court “concluded that
essentially this same pollution exclusion [in the 2Q071 Endorsement at issue] contained the

requisite terms to be enforced.Filjng No. 127 at 4 The City disputes that conclusion, arguing

that theFlexdarlanguaget issuevas dicta and pointing out key differences between the language

of the policy inFlexdarand the language in the 20011 Endorsement[Filing No. 131 at 57.]

The Courtdisagrees witTravelerghat theFlexdarlanguage to which it cites approves of
the definition of “pollutant” in the 2007-2011 Endorsemehie policy that was actually at issue
in Flexdar contained the same definition of “pollutant” that the Indiana Supreme Court found to
be ambiguous irKiger. CompareFlexdar, 964 N.E.2d at 84With Kiger, 662 N.E.2d at 948
Flexdarreached the same resgiémphaizingthat “our decisions have consistently held that the
insurer can (and should) specify what falls within its pollution exclustearidthen observethat
a subsequent version of the policy “resolve[d] any question of ambig@ié4 N.E.2d at 85-52.
Although the subsequepblicy did contain a general reference to CERCILAgvelersignores
that he substance at issuektexdarwas TCEand that the Indiana Supreme Court had already
found the key question to be “whether the language in State Auto’s policy is entffici
unambiguougo identify TCEas a pollutant.” Id. at 851(emphasis added). Thus, thliana
Supreme Court’€haracterization of theubsequent policys being sufficient to “resolve any

guestion of ambiguity” appears to ke reference tothat policy’s specific inclusion of
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“tri chloroethylene (TCE)as an excluded substanecetto its general reference to CERCLAIG.
at 852

The Court concludes that the definition of “pollutant” in the 28071 Endorsemeis not
sufficiently specific such that the Court can grant summary judgment to Travejarding its
duty to defend and indenfgithe City. In so finding, the Court is cognizant that a policy is
interpreted “from the perspective of an ordinary policyholder of averageigetate” and that
doubts about coverage are construed against the insurer and in favor of colgrag&5152.
The 2007-2011 Endorsemenioes not specifically reference any of the substances that have
already been found or are being testedaftthe Site. Instead, it generally incorporates eleven
federal lawsthe environmental title of the Indiana Co@@y amendment® any of those laws
and any list, regulation, or rule issued or promulgated by a federal governmental authamity or

Indiana state or local governmental authorifylifig No. 9513 at 23] This general incorporation

of state and federal lawis insufficient to comply with Indiana’stringentstandard that an
insurance policyspecify what fallswithin its pollution exclupn.” SeeFlexdar, 964N.E.2d at
851-52 see alsad. at 849(summarizingrreidline v. Shelby Ins. Co774 N.E.2d 37, 40 (Ind.
2002) as concluding that “[lglcause carpet glue fumes were not ggadly included in the
policy’s definition of pollutants . . . the exclusipmas] ambiguous”). Thus, the Court concludes

thatthe definition of “pollutant” in the 2062011 Endorsement is ambigucasdthat Travelers’

9 Even if the Court’s conclusion is incorrect, the Court finds the langatsigsue irFlexdarto be
dicta, given that the policy about which the comment was made was not at ifsatecase and
was not extensively analyzed by the Indiana Supreme C&a&#Todd v. Societe Bic, S,A21
F.3d 1402, 1411 (7th Cir. 199fholdingthat“[ n]Jo court, even a federal court in a diversity suit,
is obliged to treat a dictum of another court (or, for that matter, its own dta)nding
precedent”).
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request for summary judgment with regard to its duty to defend and indemnify yhau€tiant
to the pollution exclusion in the 2007-20Raliciesmust be denied’
4) 2011-2013olicies
Travelers asks the Court to enter summary judgment in its favor regardinty its defend
and indemnify the City for the Underlying Environmental Matter based on the pollutiarsiexcl

in the 20112013 Policies [Filing No. 95 at 2529] Travelers relies on the definition of

“pollutant” set forth inthelndiana Required Endorsemettached to the policidthe “2011-2013

Endorsemerij. [Filing No. 95 at 2628] The City opposes Travelers’ requeslithough it

concedes that unlike the other policies at isskiedefinition of “pollutant” in the2011-2013
Policies “is sufficiently explicit to bar coverage for claims arising out of the substances it

identifies.” [Filing No. 1191 at 24] The City contends, however, tlgaps in specificity” in the

definition of the term “pollutant’still obligate Travelers to defend the Citgder the 201-P013

Policies [Filing No. 1191 at 2226.] The Court will set forth the relevant policy language and

then more specifically address the parties’ arguments.
a) RelevanPolicy Language
The 2011-2013Policiesspecifically exclude coverage for “[p]ollution costs,” which are
defined as follows:
“Pollution costs” means any loss, cost or expense arising out of:

a. Any request, demand, order or statutory or regulatory requirement
that any insured or others test for, monitor, clean up, remove,

10The Court’s conclusion that the definition of “pollutant” is ambiguous also requir€otié to

reject Travelers’ argument regarding the “pollution work loss, cost, or expensasiexcin the
2007-20171Policies [Filing No. 95 at 2425], because the definition of “pollution work” expressly
incorporates the definition of “pollutant,Flling No. 9513 at 21(“Pollution work” means: the
testing for, monitoring, cleaning up, removing, containing, treating, detoxifying, or neutralizing o
any pollutant; or the responding to, or assessing, in any way the effects of any pollutant. . . . . “We
explain the term . . . pollutant in the Pollution injury or damage exclusion . .. ."”)].
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contain, treat, detoxify or neutralize, or in any way respond to or
assess the effects of, “pollutantef;

b. Any claim or “suit” by or on behalf of a governmental authority
because of testing for, monitoring, cleaning up, removing,
containing, treating, detoxifying or neutralizing, or in any way
responding to, or assessing the effects of, “pollutants”.

[Filing No. 95-13 at 30-3]1

The 2011-2013 Endorsement defines the term “pollutants” as follows:

INDIANA CHANGES —DEFINITIONS OF POLLUTANTS

*kk

The definition of “pollutants” in th®EFINITIONS Section of this Coverage Part
or in any endorsement to this Coverage Part is replaced by the following:

“Pollutants” means ay solid, liquid, gaseous or thermal irritant or contaminant,

including smoke, vapor, soot, fumes, acids, alkalis, atemand waste.
“Pollutants” includes:

a. Petroleum or petroleum derivatives, gasoline, fuels, lubricants, and their

respective additives and individual chemical components, including benzene
and toluene;

b. Chlorinated and halogenated solvents, including tetrachloroethylene (PCE or

PERC), trichloroethylene (TE), trichloroethane (TCA) and vinyl chloride,
and their degradation products;

c. Coal tar, manufactured gas plan (MGP) byproducts and polynuclear aromatic
hydrocarbons (PAHS), phenols and polychlorinated biphenyls (P@BS)’

d. Organic and inorganic pesticides, and inorganic contaminants, including
arsenic, barium, beryllium, lead, calcium, chromium and mercury.

[Filing No. 95-13 at 31-3?

b) Interpretation oPollution Exclusion in the 2011-2013 Policies
Travelers argues that the pollutiorciision in the 2012013 Policiesinambiguously bars
coverage ofpollution costs” associated with thénderlying EnvironmentaMatter. [Filing No.

95 at 2529] It contends that the definition of “pollutants” in t2011-2013Endorsement is
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sufficiently specificas required byndiana law. Filing No. 95 at 2629.] Travelers emphasizes

that the substances that have already been identified in the Underlying Envitainkhatter are

specificallyenumerated in the definition at issué&ilihg No. 95 at 2] Thus, Travelers contends

that coverage for the Underlying Environmental Matter is baaretithis Court should grant its

motion for summary judgment with regardtih@ 20112013 Policies. Hiling No. 95 at 27-29

In response, the City concedes thatpb#ution exclusion in th011-2013Policies “is
sufficiently explicit to bar coverage forasins arising out of the substances it identifies:flifig

No. 1191 at 24] It contends, however, that Travelers still has a duty to defend the City under the

policy becauseestingis ongoingthe City is sampling for 147 substancasdsubstancesuch as
selenium and silveare not specifically identifieth the definition of “pollutants.” Filing No.
1191 at24.] It emphasizes thafravelers’duty to defend is broader thés duty to indemnify
and argues that Travelers must defend it “[bJased on these gaps in specificiyntil an
investigation of the Site is completed and a remediation work plan is approved by ER&AG [

No. 119-1 at 24

In reply, Travelers points out thsitver and selenium are types nbrganic contaminants,
which is a categorgf excluded substances listexthe2011-201FEndorsement. Hiling No. 127
at 6] Travelers contends that the City’s position is impractical because it woulceraguollutant

to be “precisely identified, bystexact name” for coverage to be excludddling No. 127 at 7

8]
In its surreply, the Citgmphasizethat it “never argued that each of the substances at issue
in the EPA Action musbe listed individually and precisely identified by its exact namEilinfy

No. 131 at 1 The City admits that it “acknowledged that the use of a class of substances like

petroleum derivatives was sufficiently explicit to bar coverage for substances witktircltss.”
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[Filing No. 131 at 1() While the City does not deny thgitver and selenium are typesinérganic

contaminantdgf contends that an average policyholder would not be aware that they were excluded

from coverage. Hiling No. 131 at 1] The City points out that Travelerdies on testimony from

anenvironmental consultant to suppdd argument, and that the consultant’'s knowledge “is not

indicative of how an ordinary policyholder would interpret that exclusiorilinf No. 131 at 1]

Thus, the City asks the Court to deny Travelers’ request for summary judgmerggaitt to the
2011-2013Policiesbecause the investigation into the Site is ongoing and not all substarices tha

are being tested for aspecifically included in the exclusionEifing No. 131 at 11t2.]

It is well-settled in Indiana “that an insurer’s duty to defend is determined by thetialfesga
of the complaint copled with those facts known to or ascertainable by the insurer after a
reasonable investigation.Newnam Mfg., Inc. v. Transcon. Ins. C&71 N.E.2d 396, 405 (Ind.
Ct. App. 2007)(citations omitted). It is also wedlettled that “the insurer’'s duty to defend is
broader than his contractual obligation to provide coverage, but this duty is not boundless.”
Bend 598 F.3d at 921 “Where an insurer’s independent investigation of the facts underlying a
complaint against its sured reveals a claim patently outside of the risks covered by a policy, the
insurer may properly refuse to defendd. at 922(citing Liberty Mut. Ins. Co. v. Metzle686
N.E.2d 897, 901 (Ind. Ct. App. 1992 Thus, when an exclusion precludes coverage, the insurer
does not have a duty to defend/est Bend598 F.3d at 922

“Policy terms are interpreted from the perspective of an ordinary policyholdeeadge
intelligence.” Allgood v. Meridian Sec. Ins. Go836 N.E.2d 243, 2487 (Ind. 2005) If
reasonably intelligerpersons may honestly differ as to the meaning of the policy language, the
policy is ambiguous.ld. Ambiguities are construed strictly against the insurer to further the

general purpose of the insurance contract to provide covefdggiting Bosecker v. Westfield
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Ins. Co, 724 N.E.2d 241, 244 (In@000). “Terms are to be given their ordinary and generally
accepted meaning.Allgood, 836 N.E.2d at 24{citing Kiger, 662 N.E.2d at 947

The City has narrowly framed the issneresponse to Travelers’ motion with respect to
the 2011-201¥®olicies and the Court will address it as such. Specifically, the ®itgedes that
“the use of a clasef substances” may be “sufficiently explicit to bar coverage for substances

within that class.” [filing No. 131 at 1() Although the EPA has ordered the City to test for 147

substanes, the Cityonly identifies two substancessilver and selenium-that itcontendsare not
sufficiently identified by the definition of “pollutantt the 20112013 Policiesand thusallegedly

trigger Travelers’ duty to defendFi[ing No. 1191 at 24 Filing No. 131 at 1] While the City

does not deny that silver and selenium are types of “inorganic contamiraviig®h isa classof
substancespecified inthe definition of “pollutant at issue—it contends that a policyholder of
average intelligence would not knalatand, thus, Travelers must defend the City because of the

ambiguity. Filing No. 131 at 11-12

The definition of “pollutant” in the 20:2013 Endorsement includes “inorganic
contaminants, including arsenic, barium, beryllium, lead, calcium, chromium, arwirgnér

[Filing No. 9513 at 32] The Court agrees with the City that even though it is undisputed that

silver and selenium are types of inorganic contaminamt®rdinary policyholde of average
intelligence would noknow thatfrom the20112013 Policies. As support for such knowledge,
Travelers cites deposition testimony from environmental consultant BradleypsAdaut Mr.

Adams testimony is not as clear as Travelsuggests.[Filing No. 127 at fciting Filing No.

1272 at 1516).] In response to a question regarding whether certaiamedminerals or metals

are“inorganic materials,” Mr. Adams testified, “I believe soFil[ng No. 1272 at 16] Neither

the plain language of the pollution exclusion norehaivocal testimony from an environmental
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consultant support$ravelers’ contention thain ordinary policyholde of average intelligence
would know that silver and selenium are types of inorganic contaminants excluded froageover
in the 2011-2013 Policies.

Ambiguities in a policy are “construed strictly against the insurer to further the general
purpose of the insurance contract to provide coveraggybod 836 N.E.2d at 24@7. The Court
concludes that the 2011-2013 Endorsement is not sufficiently specific such that Travelers has no
duty to defend the City as a matter of law for tesforghe substances silver and seleniuie
only two substances indentified by the City. Thus, the Court denies Travelers’ request for
summary judgment on this issue. Testing at theiSib@going, howeveand $ouldthe results
reveal that those substances are not presghe Ste, the Court’'onclusion would be affected.

C. Landfill Endorsements'!

1) Policy Language

Each of the three insurance policies at issue contain a Landfill Endorsemematiedé s

contends precludes coverafge the City with regard to the Underlying Environmental Matter.

[Filing No. 95 at 3238] The City disagrees with Travelers’ interpretation of the policies, and

contends thaan isse of material fact precludesummary judgmenn the basis of the Landfill

Endorsements.Fjling No. 1191 at 2639/]

The 20022004 Policies include a Landfill Endorsement that pravide follows:

“Excluded premises.We won't cover injury or damage or medical experieasresult fromany

1 The parties make individual arguments with respect to the landfill éswhis the three policies
in their briefing. Given that certain evidence at issue creates a genuine issaterndl fact and
prevents Travelers’ request for summary judgment with regard to the landfill iexcinsall of
the policies, the Court will address theoilectively.
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of the following premises . . . [[Jandfill, dump, refuse site, or incineratffFiling No. 9513 at

10-11 (original emphasis).]
The 2007-2011 Policies include a Landfill Endorsement that provides as follows:

Excluded operations and premises.We won't cover injury or damage or
medical expensedhat result fromany of the following operati@including the
ownership, maintenance, or use of any premises in those operations, [including]
. . . [o]perations including the ownership, maintenance, or use of any premises
for the handling, storage, disposal, processing, or treatmerasté, including

any landfill, recycling center, or waste incinerator operation . . . .

[Filing No. 95-13 at 24-2%original emphasis).]

The 20112013 Policies include a Landfill Endorsement that excludes coveratotbly
injury or property damage arising out ahy designated activities or operations,” such as
“[o]wnership, maintenance aiseof any premises in any such designated activities or operations”
including “[o]peratiors of any premises, site or location for the handling, storage, disposal,
processing or treatment of waste, including any landfill, recycling center a@e \Wwesnerator

operation . .. .” Filing No. 9513 at 35-37

2) Issue of Material Fact
Travelers argues th#tte unambiguousanguage of théandfill Endorsemerstprecludes
insurance coverage for the Underlying Environmental Mageause it is undisputed that the City

operated the Site as a landfill from 1960 to the 197B8ind| No. 95 at 3238.] Thus, Travelers

requests that the Court grant summary judgment in its favor regarding its dutyenal @efd

indemnify the City under all three policieszil[ng No. 95 at 32-3§
In response, the City contends that the Landfill Endorsements only apply to premises

presently being used as landfills, and it is undisputed that the Site is no ¢pegating as a

landfill. [Filing No. 1191 at 2639] Even assuming that the L&iill Endorsements are

unambiguous, the City contends that a genuine issue of fact exists regarding whether t
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contamination at the Site is from its use as a landfililing No. 1191 at 3134.] In other words,

while the City admits “there is no question that there is contamination at the Sitae guiglstion,
however, is whether the contamination is a result of the City’s former use 8itéhas a municipal

landfill.” [FEiling No. 119-1 at 3%

In reply, Travelergites evidencéhat the EPA considers the Site to be a landffiirfg
No. 127 at 11 It claims there is no evidence to indicate that the contamination at thesSkie “
result of anything other than the use of the Site as a municipal landfill and duntighat the

City’s argument otherwise speculative [Filing No. 127 at 1221.] Given that it does not believe

a material issue of fact exists, Travelers asks that the Court enter summary jukigihsefiat/or
on the Landfill Endorsemenmtith regardto all of the policies.
In its surreply, the City emphasizes that the Site is currently operated ad wasie

recycling facility, not a landfill or a dumpFiling No. 131at 12-16] The City again argudbat

the Landfill Endorsements do not clearly refer to past site uses and, thusedolade coverge

for the Underlying Environmental MatterFifing No. 131 at 1617.] Because the City believes

that there is a genuine issue of fact regarding whether the contamindtiersétis the result of
the former use of the Site as a landfill, the City asks the Court to deny Travebpis'st for

summary judgment.Hling No. 131 at 17-2]

The Court will not address the parties’ divergent interpretations of the Igmaiahe
Landfill Endorsements because it agrees with the City that a genuine issue of material f
precludes summary judgment. Construing the evidence in a light mosthfievtorahe City as
the Court is required to do on summary judgment, the Court cannot ignore evidentte that
contamination at the Simay have occurred before the City owned the Site and operated is as a

landfill. Betsy McNamara, an environmental psx®nal who conducted an assessment of the
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Site on behalf of the City per the EPA, testifiacher depositiorthat an aerial photo of the Site
from 1952 showed surficial disturbances that may indicate dumping at the Siti phierCity’s

ownershipof it as a landfill in 1963. Hiling No. 118-3 at §

Additionally, Robert Harris,Travelers’ corporate representative pursuaritdderal Rule
of Civil Procedure 30(b)(6testified in his deposition that prior owner of the Site “was also
allowing dumping irthat entire general area” and that “there were newspaper articles we’ve seen

that talk about complaints about the site even back in the 1950s and ‘60sPiljng No. 1201

at 910] Mr. Harris pointed out that “with that as sort of a factual backdrop . . . we have a fact
guestion as to how the Citywhere the City was actually operating, who it was directing to use
what part, whatthe City’s presence on the site, what it understood about it, how it was operating

the site, what the complaints were . . . Filihg No. 1201 at 10] In response to a question about

interpreting the insurance policies at isse, Harris testified thaalthough the language of the
policy will control, “the facts of what pollution happened when and where and those faci are st

being discovereflvith the Site] but those facts are going to play into that iss{ieiling No. 120

1 at 10] Although the City pointetb these portions of Mr. Harris’ deposition in its response brief,
Travelers does not address them in its reply briedinfy No. 127]

Unambiguous language from the Landfill Endorsementallirthree insurance policies
contansa causation requirement that the pollution nimesthe result of the City’s operation of the

Site as a ladfill. [Filing No. 9513 at 1011 (Landfill Endorsement in 2002004 Policies that

excludes “injury or damage or medical expernbasresult fromany of the following premises..

[llandfill, dump, refuse site, or incinerator”) (emphasis addeidi)jg No. 9513 at 2425 (Landfill

Endorsement 20072011 Policieghat excludes “injury or damage or medical exgsribat

result fromany of the following operations, including . . . any landfill . . .”) (emphasis added);
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Filing No. 95-13 at 337 (Landfill Endorsement in 2012013 Policies that ekades coverage for

any“bodily injury or property damagarising out ofany designated activities or operations,” such
as“[o]perations of any premises, site or location for the handling, storage, disposaggangoor
treatment of waste, including any landfill . . (8mphasis added) Thus, egardless of whether
the language of the Landfill Endorsement requires that the Site be currenthed@erat landfill
(as the City claims) or previously operated as a landfill (as Travelers claims), sumdusng i

on this issuas inappropriate becauske cited evidence shows thhere is a genuine issue of
material fact regarding whethte alleged pollutants were placed on the site beforeor while the
City owned anddperatedt as a landfilt? That disputed evidendeeas directly on whether the
claims for which the City seeks defense and indemnity are subject to Lvedfill
Endorsements.For that reasorthe Court denies Travelers’ request for summary judgment on
the Landfill Endorsements iall three policies at issue.

V.
CONCLUSION

For the reasons stated herein, the CABNIES Plaintiffs’ Motion for Summary
Judgment Regarding the Pollution Exclusions and Landfill Endorsemétilbisig [No. 94] The
Court denies summary judgment with regardTi@avelers’ request regardintpe pollution
exclusiondn the insurance policies at issadter concluding that, pursuant to applicable Indiana
law, thedefinition of “pollutant” in thosepoliciesis ambiguous and, thus, must be construed

against TravelersThe Courtlsodenies Travelers’ request for summary judgment onathefill

12 Travelers challenges some of the additional evidence the City cites to show an iastriaif
fact as speculative, specifically contending that the opinions of the City’s.eJqen A. Mundell,
“should be entirely disregarded.Fi[ing No. 127 at 2] Because the Court has not relied on Mr.
Mundell’s opinions to reach its conclusion, the Court will not further address thatemgu
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endorsements in the insurance poli@essuefinding thata disputed issue of material fact exists

regading their applicability to th&nderlying Environmental Matter.

The Court asks the assigned Magistrate Judgdd@ss the impact of this ruling on the

further development of this action at the July 22, 2015 status conference already scheduled.
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