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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

THOMAS E. COOPER, )
Plaintiff, ))

VS. )) CauseNo. 1:13-cv-1741-WTL-TAB
CELLCO PARTNERSHIP D/B/A ))

VERIZON WIRELESS,

Defendant.

)
)
)

ENTRY ON DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

This cause is before the Court on CellcotRarship d/b/a Verizon Wireless’s motion for
summary judgment (Dkt. No. 49). This motisrfully briefed, and the Court, being duly
advised GRANTS the motion for the reasons, andhe extent, set forth below.

l. STANDARD

Federal Rule of Civil Procedure 56(a) proxddbat summary judgment is appropriate “if
the movant shows that there is no genuine despstto any material fact and the movant is
entitled to judgment as a mattef law.” In ruling on a motion for summary judgment, the
admissible evidence presented by the non-movinty paust be believed and all reasonable
inferences must be drawn in the non-movant’s fattemsworth v. Quotesmith.com, I476
F.3d 487, 490 (7th Cir. 2007]erante v. DeLuceb55 F.3d 582, 584 (7th Cir. 2009) (“We view
the record in the light most favorable to tienmoving party and drawl aeasonable inferences
in that party’s favor.”). Howeve*“[a] party who bears the burdeh proof on a particular issue
may not rest on its pleadings, but must affirmaindemonstrate, by speiciffactual allegations,
that there is a genuine issue of material fact that requires tHehisworth 476 F.3d at 490.

Finally, the non-moving party besathe burden of specifically idgfying the relevant evidence
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of record, and “the court is not required to scour the record in search of evidence to defeat a
motion for summary judgment.Ritchie v. Glidden Co242 F.3d 713, 723 (7th Cir. 2001).

Il BACKGROUND

The facts that follow are taken in the lighost favorable to the Plaintiff, Thomas E.
Coopert Additional relevant facts are included in the Discussion section below.

Cellco Partnership d/b/a Verizon Wirel¢$gerizon”) is a wireless communication
company with approximately 71,9@Mployees and retail offices conducting business in Indiana
and throughout the United States. Cooper began his employment in 1988 with GTE, one of
Verizon’s predecessors. He started as a sepgssentative and was promoted several times
over the years, including to Associate Direab6trategic Sales in 2001. He was responsible
for managing a sales team and handling mageounts in Indiana and, for a time, in some
Kentucky markets. He was also responsiblestaffing his sales team. Cooper received various
pay increases and awards throughout his empoynmcluding induction into the “Winners
Circle” and the “President’s Cabinet.”

In August 2011, he began reporting to Eri@@gfora, Director of Business Sales in the
Michigan/Indiana/Kentucky (“MI/IN/KY”) regio. That same year, Cooper received the
Associate Director of the Yeamward for the MI/IN/KY region.

Verizon uses several metrics to evaluate employee performance. Each year, Cooper
received a year-end evaluation, showing mixedlt®gurecent yearsin 2008, Cooper received
a rating of “performing” on his year-endauation. “Performing” meant “[e]mployee

consistently attains and may periodically exceddrgquirements.” Dkt. No. 63-2 at 3. In 2009,

1 Many of the “facts” contaied in the Plaintiff's Factud@ackground and Statement of
Material Facts in Dispute seoti are not supported by the evidence of record. The facts set forth
herein are those thateasupported by the record.
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Cooper received a rating of “developirfg.“Developing” means “[e]mployee meets some but
not all job requirements, improvement needédDkt. No. 63-2 at 3. In 2010, Cooper again
received a “performing” ratintj. With Spadafora as his supisar, Cooper received a rating of
“performing” on his 2011 year-end evaluation.

By May 2012, however, Spadafora began documgnvhat he perceived to be Cooper’s
performance deficiencies. He drafted whatdrened a “PIP Written Warning” for Cooper and
sent it for review to Stacy Sturgill, Asso@dDirector of Human Resources for the MI/IN/KY
region. Dkt. No. 51-4 at 2-5. Was customary for him to seek guidance from human resources
on implementing performance improvement plans.

In this draft warning, Spadafora outlinaceas in which he believed Cooper’'s
performance and leadership were lacking. Sturgill commented on the draft document and, in one
instance, questioned whether Cooper was differebeimg held to a different standard because
Spadafora included a performance issue relat€boaper’s lack of a recruiting funnel, and she
thought that “[n]ot one of [Spaflaa’s] managers maintain[ed]proactive recruiting funnel.”

Dkt. No. 63-4 at 3.
Spadafora revised the document, and on June 21, 2012, he issued to Cooper a Written

Performance Discussion-Verbal Warning foofleéssional Conduct and Lack of Leadership

2 Cooper states that “[i]n [his] 2009 ‘develogi evaluation, his supgisor at the time
stated ‘your team has delivered improved resnltsistomer growth and [] your team continues
to improve under your leadership.” Pl.’s Br(eting Dkt. No. 51-9 at 6-12). The quoted text,
however, is nowhere to bednd in Cooper’s 2009 evaluatioBeeDkt. No. 51-9 at 7-12.

3 The 2010 through 2012 evaluations use a sligtiffgrent definition for “developing.”
“Developing” meant “performance did not meeteitijves, requirements and expectations; some
or all objectives were naohet and improvement is needed.” Dkt. No. 51-2 at 91.

4 The 2010 through 2012 evaluations use a sligtiffgrent definition for “performing.”
“Performing” meant the “[e]mployee sustained performance meeting objectives, requirements
and expectations and periodically exceeded them.” Dkt. No. 51-2 at 91.
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(“Verbal Warning”). Dkt. No. 51-2 at 100-05padafora provided the document to Cooper
about ten minutes before a meeting with Coopegs, so they did not discuss the document at
that time. Dkt. No. 63-1 at 9-10. Spadaforamired the document on the table and told Cooper,
“Tom, | like you, but you've been in the job teang. It's time for you to move out. I'll do
whatever | can to help you.” Dkt. No. 63-1 at ¥padafora did not mention his age at all. Dkt.
No. 51-1 at 27.

On July 2, 2012, Cooper and Sturgill hacbaference call to discuss the Verbal Warning
and Cooper’s response. Dkt. No. 63-1 at 11-12or Rw the call, Coopeprovided to Sturgill a
41-page response to the Verbal Warning. PI.:s8Brin addition to discussing various issues
raised by the Verbal Warning and Coope€gsponse, Cooper raised concerns of age
discrimination during the callDkt. No. 51-5 at 5-6.

Following that conversation, Sturgill investigdtCooper’s age discrimination complaint.
On July 3, 2012, she spoke with Spadafora regarding Cooper’s complaint. Dkt. No. 51-5 at 9.
She also reviewed Spadafora’s hiring decisfong\ssociate Directopositions and found that
he had hired two Associate Directors, Maridolan and Marilyn Griggs. Marion Nolan and
Marilyn Griggs were ages 55 and 50, respectively,atithe of hire. Dkt. No. 51-13 at 4. In
addition, she reviewed documents to idendifiditional individuals Spadafora had put on
progressive discipline. Dkio. 51-5 at 11-12. She determined that Spadafora had issued
progressive discipline to one othadividual, who was 44 years odd the time. Dkt. No. 51-5 at
11; Dkt. No. 51-13 at 3. That individual wasdplined for “overall performance” / “overall
leadership.” Dkt. No. 51-5 at 11. H&ft the company voluntarily in Fall 2012d. Sturgill also

spoke with in-house counsel regarding Cooper&digcrimination complaint. Dkt. No. 51-5 at



12. When she had concluded her investigatshe contacted Coopgy telephone to let him
know that she “did not find any merit kis concerns.” Dkt. No. 51-5 at 12.

Despite receiving discipline regarding performance and lack of leadership, Cooper
and his team were meeting or exceeding a sabjefctive sales measurel addition to other
performance ratings, Verizon began using “scards” in 2012 to evaluate certain sales
performance indicators. Scorecards providedlgactive measure of whether sales teams were
meeting specific sales goals. Each AssociatecRiravas expected to aieve at least eighty-
percent attainment of the segard’s performance goal each dagras measured on a three-
month rolling average. If an Associate Direadad not meet scorecard requirements, she would
potentially be subjected to progressive igikise. Cooper and his team exceeded these
objectives. For example, they achieved 101% and 111% attainments for the third and fourth
quarters of 2012, respectively.

On July 30, 2012, Verizon issued Cooper a mid-year review. Dkt No. 51-4 at 63.
Cooper met objectives indlcategories of supervisor respdigies and training. Dkt. No. 51-4
at 64, 67. He met most of the core valuestaath development categories’ requirements, with
the exception of an unacceptable level of churn and recruiting and staffing, as his team still
contained vacant positionsd. at 64, 68-69. He failed to meet the objectives in the following
categories: productivity, cust@nexperience, and reportintd. at 64-67.

On January 31, 2013, Cooper received a year@ndw for 2012. Dkt. No. 51-4 at 71.
His overall rating was “developing.” Dkt.d\N51-4 at 83. Cooper mebjectives in the
categories of supervisor responstlak and training. Dkt. No. 51-at 77. He failed to meet the
objectives in the core valuesppluctivity, customer experiencendreporting categories. DKkt.

No. 51-4 at 72-79. He was then placed @edormance improvement plan. Spadafora’s



performance summary indicated that “[Coopemras meeting the minimum requirements of the
Associate Director of Strategic Sales positibte had previously been placed on a performance
improvement plan for his lack of leadershi®iil2 and | have not see [sic] the results improve
at all in 2012.” Dkt. No. 51-4 at 80. Coopeopided comments rebutfyrspecific examples of
lack of performance. Dkt. No. 51-4 at 81-83.

On February 8, 2013, Spadafora issued Cooper a Written Performance Discussion-
Written Warning (“Written Warning”).SeeDkt. No. 51-2 at 103-05. The Written Warning
documents a number of performance deficienarebalso several conversations Spadafora had
with Cooper.ld. It also included a numbeiff objectives and action items for Cooper to work on
moving forward.Id. at 104. Spadafora initiallgreated the discipline asfinal written warning,
but Sturgill recommended issuiagwritten warning instead ashad been over six months since
Cooper received the Verbal Warning. Dkt. No.38t 6-7. Cooper drafflea written response to
the discipline and provided it, along with a sugfgd action plan he developed, to Sturgill on
February 28, 2013. Dkt. No. 51-2, at 106-08. ds® spoke with 8tgill regarding the
discipline and his respons®kt. No. 51-5, at 13-14.

In April 2013, when the office in which Cooper worked was preparing for remodeling,
Spadafora was informed by Deborah Biddlecomtssogiate Director of Sales Operations, that
Rachel McDuff, Administrative Gordinator, found three boxesanstorage closet containing
approximately 300 phones. Dkt. No. 51-2 at 1P1-The phones were intrinsically safe phones,
a special kind of device that had been usdtie construction industry. A customer had
requested to purchase the phones from Coof0ld, but did not complete the purchase. Pl.’s
Br. 13. Cooper had ordered the phones from azderoffice in Texas and, after the sale fell

through, he attempted to return the phongkéoverizon warehouse. Cooper was told that



Verizon no longer stocked thafoe of phone in the warehouse, so he should keep them in the
Indianapolis office. He spoke with other AssdeiDirectors and alsaitlv his team to see if

they could sell the phones, buéeyhdid not find a customer fthem. Instead, the phones were
placed in a locked closet in the Indianapolisa&fi When located in the closet in April 2013, the
phones were essentially obsolete. Spadafmagver, had inquired into demand related to
intrinsically safe phones in September 2012. Dkt. 63-7 at 72. There appeared to be some
demand for them at that timéd.

When Spadafora learned of the intrindicabfe phones from Biddlecombe, he asked
Cooper to provide him with background or fhhones. Dkt. No. 51-2 at 109. It was
Spadafora’s understanding that Cooper decidéaki®the phones out of inventory and put them
in a closet after they were not sold. Dkbo.%$1-3 at 23. Spadafora indicated that Cooper at no
time had informed him that he had the phorigkt. No. 51-4 at 59. Cooper testified that he
believed Spadafora knew about the phones prigptd 2013. First, hesaid that Spadafora
toured the Indianapolis faiiy and was shown the phone closétkt. No. 63-1 at 31. He
believes that they discussed the phonds.Second, he testified that lkéher verbally or by e-
mail told Spadafora about them in Septen@®l2 when Spadafora requested information on
demand for intrinsically safe phones. Dkt. No. 63-1 at 32.

On May 9, 2013, Spadafora sought approval for Cooper’s terminaiegDkt. No. 51-4
at 59-62. In his request, keplained that Cooper’s “contiling lack of leadership and
professionalism and complete disregard fanpany assets and policies” were the reasons
Spadafora was seeking apprbfica Cooper’s terminationld. at 59. Sturgill reviewed and
revised the termination request, approvedniti sent it to her supervisor for revieBee idat

62; Dkt. No. 51-9 at 5.



Cooper was terminated from his employment with Verizon on May 23, 2013. Cooper
discussed his termination with Sturgill. At Ceojs request, Verizon allowed Cooper to retire.
At the time of his termination, eight Associ@gectors reported t§padafora. Cooper had
worked for the Defendant longer thany other Associate Director.

Cooper filed a charge of discriminatiath the Equal Employment Opportunity
Commission on August 19, 2013. Reeg no right to sue letter & more than sixty days
passed since the filing of his charge, Coopedtis Complaint in this Court on October 30,
2013.

. DISCUSSION

Cooper asserts against the Defendant a @amge discrimination in violation of the
Age Discrimination in Employment Act (“ADEA”), 29 U.S.C. § 68fiseq The Defendant
moves for summary judgment witbspect to Cooper’s claimnder the ADEA, it is unlawful
for an employer to “fail or refuse to hire ordscharge any individual @therwise discriminate
against any individual with respt to his compensation, ternegnditions, or privileges of
employment, because of such individual's age9’U.S.C. § 623(a)(1). To survive a motion for
summary judgment on an ADEA discharge claim,arpiff must present evidence of intentional
discrimination through either thdirect or indirect methodSee Fleishman v. Cont’l Cas. Co.
698 F.3d 598, 603 (7th Cir. 201®)gst v. lll. Dep’t of Corr.240 F.3d 605, 611 (7th Cir. 2001).
Cooper argues that hercaatisfy either method.

A. Indirect Method

To avoid summary judgment under the iedirmethod, a plaintiff must offer evidence

that: 1) he is over forty yesof age; 2) his performaa met his employer’s legitimate

expectations; 3) he suffered an adverse eympént action; and 4 similarly situated,



substantially younger employee was treated more favor&ognzoni v. Hartmarx Corp.300

F.3d 767, 771-72 (7th Cir. 2002). A similarly situated employee is one whose performance,
gualifications, and conduct are comgiale in all material respect3.ank v. T-Mobile USA, Inc.

758 F.3d 800, 809 (7th Cir. 2014). If a “plaintiffusable to establish each element of this

prima faciecase, summary judgment must be eden favor of the defendantAnders v.

Waste Mgmt. of Wis463 F.3d 670, 676 (7th Cir. 2008j.a plaintiff establishes higrima facie

case, the burden shifts to the employer to present a legitimate, non-discriminatory reason for the
adverse employment actioifank 758 F.3d at 809. On such a showing, the burden then shifts
back to the plaintiff to show that the employesieffered reason is a pretext for discrimination.

Id.

Because Cooper was 62, he das the first element of hpima faciecase. It is further
undisputed that Cooper’s termination is an adveraployment action; ihsatisfies the third
element. Cooper also repeatedly referth&oVerbal and Written Warnings and negative
performance evaluations he received, baséhare not adverse employment actid®se Oest
240 F.3d at 613. “[T]hey can [though] constitteéevant evidence of discrimination with
respect to other employment actions thatrtyeare adverse employment actions under the
statute.” See id(citation omitted).

With regard to the second element of igna faciecase, although Cooper primarily
argues that he was meeting Verizon’s legitimate performance expectations, he admits that he was
not meeting some of the performance expectations for which he was disciBieede.g.Dkt.

No. 55 at 8-9. He claims, however, that youngssatiate Directors were not held to the same
standards and were not disciplined for the same issues for whiebdieed discipline. Pl.’s Br.

20. “When a plaintiff produces evidence sufficiemraise an inference that the employer



applied its legitimate expectatis in a disparate manneretbecond and fourth prongs of
McDonnell Douglasnerge, allowing the plaintiff to establisipama faciecase by establishing
that similarly situated employeesere treated more favorablyGrayson v O’Neill 308 F.3d

808, 818 (7th Cir. 2002) (citingeele v. CountriMutual Ins. Co. 288 F.3d 319, 329-30 (7th Cir.
2002);Curry v. Menard 270 F.3d 473, 478 (7th Cir. 200Iphnson v. Wesk18 F.3d 725, 733
(7th Cir. 2000)Flores v. Preferred Tech. Grouh82 F.3d 512, 515 (7th Cir. 1999)). The Court
will assume for purposes of this Entry that Cadpes produced evidence sufficient to show that
Verizon applied its legitimate expectationsaidisparate manner and, for that reason, moves to
the fourth prong of th&cDonnell Douglasnalysis.

Cooper argues that he meets his burden with regard to the fourth element because his
replacement was 33 years old. Pl.’s Br. 18. Twadper was replaced by an employee outside
the protected class does not estalths element; rather, that “modifiddcDonnell Douglas
test” applies in the context of a mini-reduction in forbéerillat v. Metal Spinners, Inc470
F.3d 685, 689 (7th Cir. 2006) (“[U]nder the modifiéidDonnell Douglagest appropriate in a
‘mini-RIF’ situation, the fouth prong of the plaintiff'rima faciecase is satisfied when the
plaintiff demonstrates that her duties were alsd by persons not in the protected class.”).
Cooper, however, was terminated for performance issues, so the proper inquiry is whether
“similarly situated, substantially younger ployees were treated more favorablyleishman
698 F.3d at 609 (quotingranzonj 300 F.3d at 772).

Apart from his replacement, Cooper admits tietannot point to any similarly “situated
employee under forty for the purpose of congmar.” Pl.’s Br. 16. There is, however, no
requirement that comparators be outside the protected 8assO’Connor v. Consol. Coin

Caterers Corp.517 U.S. 308, 312 (1996) (Comparatorsinage discrimination case are
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persons “substantially younger” than the plainti#éfigardless of whether they are members of the
protected class). Instead, théma faciecase requires only that a comparator be “substantially
younger.” Fleishman 698 F.3d at 609 (quotirfgranzoni 300 F.3d at 772). The Seventh Circuit
considers “a ten-year difference in agesto be presumptively ‘substantial.HMartley v.
Wisconsin Bell, In¢.124 F.3d 887, 893 (7th Cir. 1997).

Cooper names six Associate Directors aslariy situated comparats: Marilyn Griggs,
James Mcllhon, Michael Meier, Maridvolan, Matthew Nixon, and Gary RoweOf the six,
two, James Mcllhon and Marion Nolan, are few®n ten years younger than Cooper.
Accordingly, they are not presumptively sulogially younger than Cooper and, therefore, they
are not considered as comparafoRadue v. Kimberly-Clark Corp219 F.3d 612, 619 (7th Cir.
2000) (finding seven- and 9v2-yemge differences not “substantipl"The other four employees
are substantially younger: Marilyn Griggs is §gears younger than Cooper, and Michael Meier,
Matthew Nixon, and Gary Rowe are mahhan ten years younger than Cooper.

The similarly situated test generally requiagslaintiff to show that the comparators had
the same supervisor, were subjected to the sampoyment standards, and engaged in conduct
similar to that of the plaintiff “without such ffierentiating or mitigatingircumstances as would
distinguish their conduct or the employer’s treatment of theoh,”219 F.3d at 617-1&ee also

Eaton v. Ind. Dep’t of Corr.657 F.3d 551, 556 (7th Cir. 2011).

5 Cooper’s argument is more fragmented than it appears here. In disddsBiagnell
Douglass fourth element, he does not name the comparagesP|.’s Br. 20. Their names,
however, are scattered throughout the fact sectaePl.’s Br. 11-12.

® “In cases where the [age] disparity is lessift ten years], the ptiff still may present
a triable claim if [Jhe diects the court to evidence that Jresnployer considered [his] age to be
significant,” which might make the age dispaiitglevant “because the employee’s case likely
would be one of direct evidence, not thedam-shifting indirect evidence frameworkHartley,
124 F.3d at 893. Cooper has presented no such evidence.

11



Griggs, Meier, Nixon, and Rowe workedAssociate Directors dhe same time as
Cooper, were supervised by Spadafora, and peddmwork the same as or similar to Cooper.
Cooper argues that these employees “were eetimg Verizon’s criterigyet] they were not
disciplined and were given ‘derming’ or ‘leading’ ratings” in their mid-year or year-end
evaluations. Pl.’s Br. 11.

Specifically, Cooper argues that Rosv2012 year-end review ranked him as
“performing,” but “he was not meeting the crigefor sales activity, @tomer experience and
guarterly business review.” Pl. Br. 12. Thedewce does not show that Rowe received more
favorable treatment than Cooper. Rather, Cobpsritaken the describpdrformance indicators
out of their proper contexts. In additionao overall summary ranking, there are seven broad
objectives that year-end @wations cover: supervisor resgdbilities, core values, productivity,
customer experience, trainingpoeting, and team developmer@ee, e.g.Dkt. No. 51-5 at 71-
79. Rowe did not fail to meet any of the sewbjectives. Rather, ldid not meet criteria
related to three specific perfoance measures within the protivity and customer experience
objectives. Cooper, on the other hand, faileche®t five of theseven broad objectives,
including a number of quantitagly objective sub-categories within those objectives. In this
respect, Cooper and Rowe are not similarly situated.

With respect to Griggs, Cooper argues ti&t2013 mid-year evaluation stated that she
was “performing well,” but she “was not meawjithe grow revenue requirements and was not
meeting the customer experience requiremer.’s Br. 11-12. Likeéhe year-end evaluations,

the mid-year evaluations alsortain a number of broad objectivesGriggs was not meeting

” The 2013 mid-year review contains nindile the 2012 mid-year evaluation contained
the same seven found in the year-end reviSee Dkt. Nos. 72 at 2-7 and 51-4 at 63-70,
respectively.
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two of the nine broad objectives by which stes evaluated. In both instances, however,
Spadafora indicated that Grigggs “very close to meeting the ebfives” and thought that they
“[could] be achieved by the end of the year.” tDéo. 72 at 3-4. Cooper was terminated prior to
the 2013 mid-year review, but when compared Wigh2012 mid-year regiv, he and Griggs are
not similarly situated. Cooper failed to meetethof the seven broad objectives, and there is no
indication in the review that he was closarteeting the objectives or could achieve the
necessary results byalend of the yearSeeDkt. No. 51-4 at 63-70. As was also the case with
Rowe, Cooper points to no othastances of more favorable&tment related to Griggs and
does not suggest that she should have beseiptined or terminated for these or other
performance issues.

With respect to Nixon, Cooper again turnsligparities in year-enelvaluation results.
Cooper notes that Nixon’s 2012 year-end evabtmatanks him as “leading,” but he “was not
meeting several categories of productivity and gesssales activity among other things.” Pl.’s
Br. 11. Unlike Cooper, Nixon did not fail to meet any of the seven object8eaDkt. No. 72
at 31-39. Rather, like Rowe, he did not me#eda related to a f@ specific performance
measures within the productivibpjective, but he was also leading the Associate Directors in
other metrics.Id. In this respect, Cooper andX¥n are not similarly situated.

Cooper also alleges that he was writt@rfor failing to win the Rolls Royce account
while “at least one other associate director failed to proclameea account and was not written
up.” Pl’s Br. 19. The Court assumes that Coapegferring to Meier and finds no evidence in
the record referring to any oth&ssociate Directors failing torocure accounts. Spadafora
testified that “[Cooperjvas never written up for not gettitige Rolls Royce contract”; rather,

that failure was referred to “[a]s an exampldeflack of engagement and lack of leadership,
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not because he didn’t win the busineskl” at 14-15. The Verbal Warning supports Spadafora’s
testimony that the failure to win the Roll®ye account is but one example of Cooper “not
own[ing] relationships with key accounts,” a facehsf lack of engagement and leadersitee
Dkt. No 55 at 5. Again, Cooper has not showat tie and Nixon are similarly situated. Cooper
does not present evidence that he was discipfimrefailing to win the Rolls Royce account, nor
does he show that Nixon otherwise had the saenrmance issues that were addressed in his
Verbal Warning and was not disciplined.

Cooper argues that Meier was treated morertbly with respect to the outcome of his
2012 mid-end evaluation and that “Spadafora ehast to discipline him for not meeting his
Scorecard and instead helped him obtain a diftgwesition in the company.” Pl.’s Br. 11-12;
see also idat 20.

With respect to Meier’'s mid-year evaluationddes not appear that Meier failed to meet
any of the broad objectives evaluateegleDkt. No. 72 at 23-29, whereas Cooper failed to meet
three of them.SeeDkt. No. 51-4 at 63-70. Cooper pointd tlat Meier failed to meet various
objective measures within the broad objectiveshis, again, is not comparable to failing to
meet the broad category objectives. In additiothe performance issues in his mid-year
evaluation, Meier also did notaat the eighty-percent requirementthe scorecard evaluation, a
metric that Cooper met. Dkt. No. 71 at 2.

Cooper argues, without evidentiary suppthrat “Verizon’s pdicy was to subject
associate directors [to disciplinfer failing to meet this objeate criteria” and that Meier was

not disciplinec® Pl.’s Br. 20. With this added perfoamce failure, Meier aoes closer to the

8 Cooper cites to Spadafora’s depositicstitaony at 140:16-141:2 [Dkt. No. 71 at 2-3]
to support his proposition regamd Verizon’s policy, but the ted testimony does not address
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similarly situated mark than the othemgoarator employees. There are, however,
“differentiating or mitigating circumstances” thdistinguish Meier’s conduct from Cooper’s “or
the employer’s treatment of [the two employee$ddue 219 F.3d at 617-18Spadafora
testified that Meier “took on a meteam, a new assignment . . . and for the first quarter of this
assignment was treated as a new hire and thevab not put into a performance management
situation.” Dkt. No. 71 at 3. Ithis respect, Meier was not similasituated to Cooper. Despite
the lack of disciplinary action agst Meier, Spadafora testifidluat he nonetheless spoke with
Meier regarding performance issues around titka# the second quarter of 2012, a conversation
that he characterized as “very similar in matto the one that | had with [Cooper on June 21,
2012],” and Meier stated that he wanted to miove another division of the company, Dkt. No.
71 at 3, which he did in July 201%eeDkt. No. 61 at 3.

Although these employees were not meeéngry performance indicator by which they
were evaluated, Cooper has not provided ewid¢hat the Associafirectors who avoided
reprimand and termination shared a “comparable set of failings” with Ikass v. Sears,
Roebuck & Cq.532 F.3d 633, 642 (7th Cir. 2008) (internal quotations omitted). Verizon’s
reason for terminating Cooper was his “contindanck of leadership and professionalism and
complete disregard for company assets andipelic Dkt. No. 51-4 at 59. Other Associate
Directors may have failed to meet various perfance metrics, but Cooper does not allege that
they exhibited his other performee deficiencies, such as his continuing lack of leadership or

disregard for company assets and policiese, e.gBurks v. Wis. Dep’t of Transp!64 F.3d

this topic. Testimony from Sturgill, on the other hand, stated that those with scorecard
deficiencies could “potentiallybe held to progressive distipe. Dkt. No. 63-3 at 9.
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744, 751-52 (7th Cir. 2006). As a result, non¢hefindividuals is similarly situatedzass 532
F.3d at 642-43Burks 464 F.3d at 752.

Drawing all reasonable inferences in Coopv®r, the Court finds that Cooper has not
demonstrated that there is angae issue of triable fact & whether similarly situated
employees outside the protected class werestladifferently. Cooper, therefore, did not
establish grima faciecase under the indirect method.

Furthermore, the Court notes thatufdition to being unablto establish higrima facie
case, Cooper also has not submittetlence that creates a genussie of material fact with
regard to the issue of pretext.

Cooper claims that Verizon’s legitimaterfegmance expectations were disparately
applied. As a result, the Court combines treed prong analysis with the pretext analysis.
Faas 532 F.3d at 64%ee also Hague v. Thompson Distribution @86 F.3d 816, 823 (7th
Cir. 2006) (“[1]f the plaintiffs argue that thdyave performed satisfactorily and the employer is
lying about the business expectations requiredhi® position, the second prong and the pretext
guestion seemingly merge because the isstiieisame—whether the employer is lying.”).
Cooper must demonstrate sufficient evidence efeptt in order to show that he was meeting
Verizon’s legitimate performance expectations.

“To demonstrate a material issue of fact agrigext, [a plaintiff] must show that ‘either
1) it is more likely that a discriminatorgaison motivated the employer than the proffered non-
discriminatory reason or 2) that an@oyer’s explanation is not credible.Mullin v. Temco
Mach., Inc, 732 F.3d 772, 778 (7th Cir. 2013) (quotidgdson v. Chi. Transit Auth375 F.3d
552, 561 (7th Cir. 2004)). “An unwise employmedastision does not automizally rise to the

level of pretext; rather, a parggstablishes pretext with evidence that the employer’s stated
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reason or the employment decision ‘was a li@tjast an error, oddity, or oversight. Teruggi
v. CIT Grp./Capital Fin., InG.709 F.3d 654, 661 (7th Cir. 2013) (quotvgn Antwerp v. City of
Peoria, Ill., 627 F.3d 295, 298 (7th Cir. 2010)).

In each instance of discipline, Cooper pd®s explanations for why he believes the
performance deficiencies were out of his controlvhy his actions did naterit discipline. He
also attempts to create an issue out of hdreSpadafora knew abdiie intrinsically safe
phones prior to their reappearamed\pril 2013. As Verizon notes, ihis not a material fact.
Def.’s Reply 12. Even if Spadafora had previously been informed that the phones were there,
that does not change the fact tRatoper was responsible for thendahat he failed to deal with
them appropriately. To Spadafora, this was qusither example of Coopeltack of leadership.
He again was not taking ownerslaip an Associate Director. Adurgill noted in Spadafora’s
request to terminate Cooper, “[Cooper] hastakéen ownership of his performance or done
anything proactively to improveis leadership. Eash [sichte | investigate, | find no
wrongdoing on the part of the director. Instekfind that there is always a lack of
communication or understanding on [Cooper]’s pdutiis performance deficiencies and the
seriousness of them.” Dkt. No. 51-4 at 62.

As Verizon notes, Cooper’s situatienanalogous to the plaintiff's Midmar v. Sun
Chem. Corp.772 F.3d 457 (7th Cir. 2014). Widmar, the plaintiff was terminated for
performance reasons after sixtg@ars as a plant managed. at 459. Widmar did not believe
that the problems identified ths employer were his faulld. at 460. Instead, he believed that
his employer “falsely blamed [hinto cover up for the fact that it was firing him because of his
age.” Id. Many of the performance problems identified by his employer were, Widmar believed,

simply problems with products guuced in the planhot problems with his performanckl. at
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464. He did not believe that thgseduct issues were his fauld. at 463-64. The company
disagreed because, as plant manager, Widmaregponsible for “seek[ing] out problem areas,
even if they were the ‘fault’ afthers and fix[ing] them.'ld. at 464. At one point, Widmar,

similar to Cooper, claimed that his supervisor knew of a problem but still blamed himlfbr it.

at 466. As is the case with Cooper, the disméintered on the employee’s understanding of the
scope of his responsibilitiesd. The Seventh Circuit found that Widmar failed to offer any
evidence of pretext, noting thai]tf] each case the result is the same. Widmar claims he is not at
fault. Sun Chemical expected him to be man@active and less finger-pointing in his approach

to management.’ld. at 467.

The Court finds the same result hereo@er had performance deficiencies that he
believed were out of his controVerizon disciplined him for hisoverall lack of performance,
accountability and leadership fois sales team,” providing himumerous examples to support
its position. See, e.g.Dkt. No. 51-2 at 103. Cooper has provided “nothing more than
speculation that the blaming wasnask for discrimination.Widmar, 772 F.3d at 465. As the
Seventh Circuit notes, a pretext means “something worse than a business error; pretext means
deceit used to cover one’s tracks. Beiraed unfairly is not evidence of deceitd. at 466
(internal quotation anditation omitted). Cooper has failéadl offer evidence from which a
reasonable jury could conclutleat Verizon’s reasons for hisrmination were pretextual.

B. Direct Method

“To avoid summary judgment under theeadir approach, the gihtiff must produce
sufficient evidence, either direct or circumstantia create a triable question of intentional
discrimination in the employer’s decisionSilverman v. Bd. of Educ. of City of Gl&37 F.3d

729, 733 (7th Cir. 2011). When no statementst éixét directly evidece discrimination, such
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as “I fired Judy because she was an old wom@noyance v. Eagle Food Citrs., In@42 F.3d
759, 762 (7th Cir. 2001), a plaintiff can sivey summary judgmeriy “constructing a
convincing mosaic of circumstantial evidentleat would permit a reasonable jury “to infer
intentional discrimination by the decisionmakeRidings v. Riverside Med. Ct637 F.3d 755,
771 (7th Cir. 2008). Generally, baubt exclusively, the pieces ofgimosaic will fall into three
categories: 1) “suspicious timing, ambiguous stateésnaral or written, andther bits and pieces
from which an inference of [discriminatorylteént might be drawn”; 2) “evidence, but not
necessarily rigorous statistical evidence, thatlarly situated employees were treated
differently”; and (3) “evidence that the employsfered a pretextual reason for an adverse
employment action.’Perez v Thorntons, Inc731 F.3d 699, 711 (7th Cir. 2013). In sum, if the
aggregation of circumstantial ilence is sufficient to suggest that an employment-related
decision was based on age, grantingsiary judgment is inappropriat&ee Sylvester v. SOS
Children's Vills. lll., Inc, 453 F.3d 900, 904 (7th Cir. 2006) (analyzing evidence under mosaic
theory in race discrimination context). &hircumstantial evidence, however, “must point
directly to a discriminatoryeason for the employer’s actionRdams v. Wal-Mart Stores, Inc.
324 F.3d 935, 939 (7th Cir. 2003).

Cooper does not allege that the Defendaatle statements directly evidencing
discrimination. Instead, he argues that theists a convincing mogaof circumstantial
evidence permitting the inference of intentional discrimination on the part of Spadafora. He
attempts to create his mosaic frearious pieces of evidence as follows.

Cooper cites two statements made by Spadafora as evidence of discriminatory intent:
First, he alleges that at thieme he was issued his Verbal Warning on June 21, 2012, Spadafora,

said to him: “Tom, | like you, but you've been iretjob too long. It's time for you to move out.
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I'll do whatever | can to help you.” Dkt. N63-1 at 10. Second, he attributes the following
statement to Spadafora: “[T]enured employadidsnot sell new products and services as well as
newer employees’’Pl.’s Br. 5.

Cooper also characterizes the timing oftarsnination as suspicious because he was
terminated prior to being subjected to all of thepstin Verizon’s progressive discipline process.
Pl.’s Br. 17. Cooper reasonsatli[Human Resources] would nallow Spadafora to issue a
final written warning,” so he ‘@ncocted a reason to immedigtédrminate Cooper.” Pl.’s Br.

17.

Cooper also argues that hesrgngled out for an audit afidelittled and treated more
harshly than the younger associate directors.’s Br. 17, 20. Cooper $éified that Spadafora
chastised him in front of his peers on “prattych every” staff meeting telephone call in the
weeks before he was terminated and less often farithat time. Dkt. No. 63-1 at 27; 29. He
specifically remembered that, on one of the ¢&8[sadafora asked him, “Did your people go to
sleep this month?” and thatttaugh he could not remember any other specific statements,
Spadafora’s voice inflection was “somewhere lestivmocking and derision.” Dkt. No. 63-1 at
28.

As further evidence of the mosaic, Coopeints to Sturgill’s questioning Spadafora
regarding a comment he includeda draft of the Verbal Wanng. Pl.’s Br. 17. He stated:
“[Cooper] has not been able to mi@in a recruiting funnel for higam, which is required in his

role.” Sturgill’'s explanation Dkt. No. 63-3 at4. Sturgill responded as follows: “I don’t

° Verizon argues that this comment iadmissible hearsay. However, in defending
against the discrimination claim by another empyerizon itself stated that Spadafora made
that comment.SeeDkt. No. 75, at 8. Accordingly, purant to Federal Rule of Evidence
801(d)(2), it appears to the Cotinat it is a statement by arpaopponent and therefore is not
hearsay.
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understand this one. Not one of your manageistaias a proactive recruiting funnel. I’'m not
sure how Tom is different orhlwy we are holding him to a differestandard.” Dkt. No. 63-4 at
3.

Viewing the facts in Cooper’s favor, th@@t is unpersuaded that the evidence creates a
triable issue of discrimirien under the direct methdf. The comment made by Spadafora at
the time of Cooper’s June 21, 2012, Verbal Vifegrdoes not refer tGooper’s age and was
unrelated to the termination decisio@topka v. Alliance of Am. Insurefstl F.3d 681, 688 (7th
Cir. 1998) (“When a plaintiff proceeds under theect proof method, allegedly discriminatory
statements are relevant . . . only if theylawth made by a decisionmaker and related to the
employment decision at issue.”). Cooper himeehceded in his deposition that the same
comment could be made to someone outside thegisat class. He agreed that “[i]t's not just
older employees who lose their effectivenesa position,” and thgtossibly “[sJomebody who
others would describe as young can be in a posito long and lose their effectiveness in that
position.” Dkt. No. 51-1 at 27-28. He also adsettthat Spadafora did not mention his age.
Dkt. No. 51-1 at 27. Moreover, Cooper tastifthat, in the same conversation in which
Spadafora told him that he had “been the jobldog,” he also said, “I'll do whatever | can to
help you.” Dkt. No. 63-1 at 10. Coupled with Sphata’s clear statement of his intent to help
Cooper, Spadafora’s commensfas readily could havefegred to Cooper’s lack of

effectiveness as an Associatedditor rather than Cooper'seagCooper’s belief that the

10 Cooper reiterates additional argumentsady addressed in the indirect method
analysis: According to Cooper, not onlyas he replaced by a younger employee, but younger
associates were not held to the same staratah@ was and were mdisciplined for the same
issues for which he received discipline or wisempany policy indicatethat they should have
been. Pl.’s Br. 17. As discussed abdfie,evidence of record does not support these
arguments.
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comment proves age-related bias on the p&Bpaldafora does not cteaa genuine issue of
material fact. See Fairchild 147 F.3d at 574 (quotation omittet¥ills v. First Fed. Savings and
Loan Ass’'n of Belvidere83 F.3d 833, 841-42 (7th Cir. 1996) (quotifigser v. Packer Eng’g
Asso0cs.924 F.2d 655, 659 (7th Cir. 1991) (“[I]f tisebjective beliefs gplaintiffs in
employment discrimination cases could, by themeselereate genuine issues of material fact,
then virtually all defense motions for summargigment in such cases would be doomed.”)).

Similarly, Spadafora’s comment regargi“tenured employees” does not suggest
discriminatory intent. It isinclear from the record whetheetbomment was made to Cooper,
related to him in any way, or was even madhdle he was employed by Verizon. And again, the
comment does not refer to the age of any enga@@nd could just as easily be directed at
employees outside the protected class. Tmsngent is too ambiguous to allow an inference of
discriminatory intent.See Hoffman v. MCA, Ind44 F.3d 1117, 1122 (7th Cir. 1998) (comment
not regarding age and referringanother employee not probatiekintent to discriminate
against plaintiff on théasis of his age).

The fact that Spadafora did not folloWsteps in Verzion’s progressive discipline
process also is not indicative discrimination in this instanceCf. Hanners v. Tren674 F.3d
683, 694 (7th Cir. 2012) (“Significd, unexplained or systematic deviations from established
policies or practices can mwmubt be relative and probatiegcumstantial evidence of
discriminatory intent.”). Rygressive discipline under Verizs policy was not mandatory and
sequential. Sturgill testifiethat there are three steps ie frocess, but that they do not
necessarily flow in “an A-t&C progression,” anthe process does not require “step[ping]
through all three in order to get to terminatiokt. No. 63-3 at 2. In addition, Sturgill was

aware of the steps that Spadafora had takémeiprogressive disdipe process because she
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reviewed and revised eadrsciplinary document before it wessued. In addition, she reviewed
the termination request and apped the termination herself.

Cooper’s argument that he was singled outfoaudit is not suppodeby the evidence.
Spadafora conducted an auditGoper’s year-to-date net performance because he found a
substantial number of disconnecfgtbne lines in two of Cooperaccounts. Dkt. No. 70 at 2-
3. He believed that the company was “pothtilosing money in [Cooper’s] organization and
he was unaware.” Dkt. No. 70 at 2-3. Spadafmnducted an audit for the entire organization.
Dkt. No. 63-5, at 3-4. There is no matefedt in dispute related to the audit.

With respect to Cooper’s claim that he wabktthed and treated more harshly, he does not
provide any evidence that Spadafora’s condust based on discriminatory animus. The one
comment he recalls is not inhatly ageist, and despite Coopesisbjective belief, he does not
present evidence that there was any conmedtetween Spadafora’s alleged mocking and
derisive inflection and Cooper’s ag8eefairchild v. Forma Sci., In¢.147 F.3d 567, 574 (7th
Cir. 1998) (“[S]ubjective beliefs dhe plaintiff . . . are insufficidrto create a genuine issue of
material fact.”) (internal quotation and citation omitted).

At first glance, Sturgill’'ssuggestion that Spadafora wesding Cooper to a different
standard in demanding that he maintain auiiog funnel is Cooper’strongest evidence to
support an inference of discrimination. It appehosyever, that Sturgill was incorrect when she
said that “[n]ot one of [Spadafora’s] manageraintains a proactive ragting funnel.” Dkt. No.
63-4 at 3. Performance evaluations for othesociate Directors indate that Spadafora
expected them to maintaiaaruiting funnels, and they di®Gee e.gDkt. No. 72 at 4, 18, 26, 36,
53, 70. In 2012, both mid-year and year-end ev@nsa contain withirthe team development

category a performance metric related toAlsociate Directors’ recruiting funnel: “Keep
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prospect funnel of candidates (keep bench &) achieve full staffing levels per the 2012 ramp

plan.” Dkt. No. 72 at 18, 26 (year-end and méks; respectively). Therefore, Spadafora was

not holding Cooper to a differentasidard. He in fact expectédsociate Directors to maintain

recruiting funnels, and he used this meago evaluate their performancgee, e.g.Dkt. No. 72

at 19, 27, 36, 54, and 70, respectively (Spadafa@isments include the following: “[Mcllhon]

is at headcount and maintags active bench”; “Micheal [sjaés doing a goodgb at recruiting

and maintaining a solid bench of new candidé&tesll his positions”; “Matt is compliant with

this metric though | would like to see a deelpench from his BSM’s and a stronger funnel of

new hires to ensure his cycle time decregsasg into 2013”; “Marion has really focused on

staffing as a key differentiator for her organizatand recruiting the right people is a strength

she continues to leverage to achieve desiredts®; “Steve has done fairly well in keeping

candidates in the funnel but performed exceatigrwell in hiringtop quality B2B sales

personnel”). Spadafora continueduse a similar metric in 2013eeDkt. No. 72 at 4 (under

the leadership description and measures indgstigid-year review: “Headcount: Keep prospect

funnel of candidates. Achieve and maintain $teiff levels per the 2018affing plan”). Given

this complete context, Sturgill's commeuts not lend support for Cooper’s mosaic theory.
Cooper has not constructedaneincing mosaic of circumstantial evidence that raises the

inference of intentional discriminatioree Cerutti v. BASF Cor@849 F.3d 1055, 1061 (7th

Cir. 2003). Taken together, the pieces ob@er’'s mosaic do not “point directly to a

discriminatory reason for the employer’s actioddams 324 F.3d at 939. For all of the reasons

stated above, Cooper’s claim for age discrimorafails under the direct method as well.
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IV. CONCLUSION

For the reasons set forth above, Verizon is entitled to summary judgment on Cooper’s
claim and its motion for summary judgment (Dkt. No. 49) accordingBRANTED. The
Plaintiff's Motion to Amend Response inpPosition to Defendant’s Motion for Summary
Judgment to Label Statement of Material FactSispute Pursuant to lcal Rule (Dkt. No. 81)
is DENIED as unnecessary.

SO CRDERED: 9/30/15

BT Jﬁuw_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Copies to all counsel of recovih electronimotification.
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