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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
E.F. TRANSIT, INC.,
Plaintiff,
VS. No. 1:13ev-01927WTL-MJD

INDIANA ALCOHOL AND TOBACCO
COMMISSION,

Defendant.

N N N N N N N N N N

ORDER ON PLAINTIFF'S MOTION TO COMPEL

This matter comelefore the Court on Plaintiff's Motion to Compel. [Dkt. 91.] For the

reasons set forth below, the COGRANTS Plaintiff's motion.
l. Background

On December 6, 2014, E.F. Transit, Inc. (“Plaintiff’) sued the Indiana Alcohol and
Tobacco Commission, alleginigatthe Commission’snterpretatiorand enforcemerdf Indiana
state law was inconsistent with and therefore preempted by federaBtevi2it. 1 (Pl.’s
Compl.).]

The allegationsirisefrom Indiana’s regulation of the state’s alcoholic beverage industry.
Under Indiana law, a statesued permit is required for any business to serve as a manufacturer,
wholesaler, or retailer of alcoholic beverages, including beer, wine, and lBgadnd. Code 88
7.1-3-1-1et seg. In addition, Indiana prohibits a privabeerwholesaler from holding an interest
in aliquor permit, and vice vers&ee, e.g., Ind. Code Ann. 8 7.1-5-8-(“It is unlawful for the
holder of a brewer’s or beer wholesaler'smieito have an interest in a liquor permit of any type

under this titl€).
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Plaintiff in this case is a trucking company with operations based at houzeein
Indiana. [Dkt. 1 § 9.] Pursuant to Indiana l&®iaintiff is licensed to transport and deliver all
varieties of alcoholic beverages, including beer, wine, and liguby Hlaintiff shares common
ownership with Monarch Beverage Company (“Monarch”), a dic¢éesed beer and wine
wholesaler, and Plaintiff routinely transports Monarch’s beer andtwiretailers across
Indiana. [d. 1 27.] Plaintiff also subleases a portion of its warehouse to Monarch and allows
Monarch to store its beer and wine in that locatitoh.{[ 28.]

In 2009, Plaintiff reached a tentative agreement to store and ship primuotiana
Wholesale Wine & Liquor CompanyIlfVWL"). [1d. T 31.]IWWL thenapplied to théndiana
Alcohol and Tobacco Commission (“Defendant” or “Commission”) for permission to ettheg
location of its warehouse to Plaintifffisdianalocation [Id. §31-33.] The Commission,
however allegedlyrejected this application on the grounds that “allowing a liquor wholesaler
(Indiana Wholesale) to share a warehouse with a beer wholesaler (Monardis)camgarate
sister (E.F. Transit) would create a prohibited joint interest in a beer andwbotesaler’s
permit.” [Id. 1 34.]

As a result)WWL withdrew its application.Ifl. § 35.] Plaintiff andWWL then arranged
to enter a more limited services agreement in which Plaintiff would8AidL’s products
without any change in the locationlW¥WL's warehouse.lfl. 1 36.] Plaintiffasked the
Commission for an advisory opinion giviaglvance approvab this arrangemenbut the
Commission declined to provide such approJal. {138-40.] Plaintiff andWWL were thus
unable to finalize their services agreemelt. {141-43.]

Plaintiff then filed this lawsuit to challenge the Commission’s actiBlantiff alleges

that the Commission’s interpretation of Indiana law is inconsistent with anddteepggtempted



by the Federal Aviation Administration Authorization AGEAAAA”) . [Id. 1 45-47.] That Act
provides,inter alia, that a staterfiay not enact or enforce a law, regulation, or other provision
having the force and effect of law related to @erroute, or service of any motor carriet or
any motor private carrier, broker, or freight forwarder with respetttetdransportation of
property.” 49 U.S.C. § 14501. Plaintdfgueghat the Commission’s application of Indiana law
violates this provision, and Plaintiff theeeksan injunction prohibiting the Commission from
enforcing the relevant Indiana laws againstd. &t 12.]

The Commission answered Plaintiff’'s complaintJamuary 1, 2014. [Dkt. 18.] During
discovery, a dispute developed over the Commission’s decision to withhold certain documents
on the basis of the attorney-client privilege, the deliberative process geivdad the
investigative privilege.Jee Dkt 91] The parties were unable to resolve the dispsge,ifl. at 3
n.1], and Plaintiff filed the currently pending Motion to Compel on February 10, 2015. Plaintiff
contends that the privilege that the Commission has asserted with respect toceantndat
issue either does not apply to the document or has been waived. [Dkt. 91 at 2.]

After Plaintiff filed its motion, the Commission produced many of the documents
Plaintiff originally sought, $ee Dkt. 103 at 2 (Def.’s Resp,)and Plaintiff then withdrew its
motion with respect to the remaining documents for which Defendant assertedldamteé
process privilege. [Dkt. 105 at 17The only documents at issue wénesBates Nos45458,

61198, 61274-75, 51903, 34986, 35163, and 38097, for which Defaastammntedhe attorney
client privilege [Dkt. 103t 56, 8]; and the documents Bates Nos. 141203 through 141230, for
which Defendant assertélae investigative privilegeld. at 12.] Defendant then added document
Bates N0150279 to its privilege log arakserted that the investigative privilege applied to this

document as well.



On March 6, 2015, the Court conducted a hearing to address the parties’ arguments. The
parties agreed that they had no remaining dispute regarding doddatestN034986. [Motion
to Compel Hr'g, March 6, 2015 at 11:10.] Defendant also agreed to produce docBatests
Nos. 35163 and 3809Hr'g at 11:23]; documenBates No51903 [Hr'g at 11:31-32]; and
documenBates N061198 [Hr'g at 11:35.] This left only documerates Nos45458, 61274-
75, 141203 through 30, and 150279 at issue. The Court has reviewed these dacuraeets
and nowaddresses the parties’ arguments.

Il. Discussion

A party may obtain discovery regardingny matter, not privileged, that is relevant to the
claim or defense of anyapty.” Fed. R. Civ. P. 26(b)(1). A party may also “move for an order
compelling disclosure or discovery.” Fed. R. Civ. P. 37(a)(1). The party ngssstch a motion
bears the burden to show why a particular discovery request is im@Begexg., Cunningham
v. Smithkline Beecham, 255 F.R.D. 474, 478 (N.D. Ind. 2009). When the party resists on the
basis of privilege, that party must demonstrate both that the privilege applies ahtidksatot
been waivedSee, e.g., Acosta v. Target Corp., 281 F.R.D. 314, 321 (N.D. lll. 2012jttorney
client privilege);Doe v. Hudgins, 175 F.R.D. 511, 514 (N.D. Ill. 199{investigative privilege).

A. Attorney-Client Privilege

The attorneyelient privilege“protects communications made in cigi@nce by a client
and a clients employees to an attorney, acting as an attorney, for the purpose of obtaiaing leg
advice.”Sandra T.E. v. S, Berwyn Sch. Dist. 100, 600 F.3d 612, 618 (7th Cir. 2010). A court
must thus ask “(1) whether legal advice oy &md was soughfrom a professional legal adviser
in his capacity as sughnd (2) whether the communication was related to that purposeaaiel

in confidence by the clientld. (alterations omitted) (quotingnited Satesv. Evans, 113 F.3d



1457, 1461 (7th Cir.199))The party asserting the privilege has the burden to establish each
element of the privilegeJnited States v. White, 950 F.2d 426, 430 (7th Cir. 1991).

If the party meetthis burden, the privilege attaches aadhains intact even after the
termination of the attorneglient relationshipld. The privilege, however, “is in derogation of
the search for the truth and, therefore, must be strictly confihede Grand Jury Proceedings,
220 F.3d 568, 571 (7th Cir. 2000). Further, “[rgditinformation transmitted to an attorney
becomes cloaked with the attorreient privilege” White, 970 F.2d at 334. H party transmits
informationto an attorney with the expectation that it will be disclosed to third parties, the
privilege does not apypl Id. Similarly, if a party communicatesith an attorney for purposes
other than obtaining legal advice, the privilege does noyafgs, e.g., Burden-Meeks v. Welch,
319 F.3d 897, 899 (7th Cir. 2003) (noting privilege does not apply to business) adeitieng v.
City of Chicago, 207 F.3d 1009, 1019 (7th Cir. 200aended (Apr. 4, 2000) (distinguishing
between attorney acting “in his business or legal capacity”).

In this case, the Commission asserts the attechieyt privilege with respect to
documentBates N0os48458 and 61274-755e Dkt. 103 at 5.] The Commission’s privilege log
indicates that these documents are emails from David Rothenberg, the ComsiEgecutive
Secretary, to Alex Huskey, the Commission’s Chairman. [Dkt. 91-1 at 7, 10.]

Plaintiff acknowledges that Secretd®pthenberg is an attornegeg¢ Dkt. 91 at 6], but
Plaintiff asserts that the Executive Secretary is a “ministerial” position and thagdrete8y is
not authorized to provide legal advice to the Commissldnaf7.] As support, Plaintiff cites a
portion of thestatuteggoverning the Commission, which states tjghe commission, with the
consent of the governor, shall employ an executive secretary to aid thessiomnm the

efficient admimstration of its powers and duties.I'd. citing (Ind. Code Ann. § 7.1-2-2}1



Plaintiff also cites several emails that purportedly show the Executivet&@gaieting in a
ministerial rather than a legal role. In one, for instance, “the Executive &gqgpetls the
Commissioners about the process to be used in considering IWWL's application,91kt8
(citing Dkt 92-7)], and in another, the Executive Secretary notes that he provided the
Commissioners “with some very basic first year law sth@oew materials” [d. (quoting Dkt.
91-6).] Plaintiff thus argues that, as a matter of statute and a matter of praetiEsecutive
Secretary is not a legal advisor, such that docuniatess Nos48458 and 61274-75 cannot fall
within the attorneyelient privilege. [d. at 89.]

This argument is unpersuasive: the fact that the cited statute refers t@feffici
administration” of the Commission hardly establishes that administration is thetiZgec
Secretary’'only duty. Likewise, the fact that the Executive Secretary may have performed
ministerial tasks at certain times does not preclude the Secretary fromasctirigwyer abther
times.In addition, one of Defendantfermercommissionergestified that she considered the
Executive Secretary to be “general counsel for the agency,” [Melissa Coxe$ D43,
January 28, 2015], and she added that, in her previous role as an advisor to the Executive
Secretary, she assisted in “drafting fimgs of fact and conclusions of law.” [Coxey Dep. 12:9-
14.]1 This indicates that the Executive Secretary was in fact involved in the legabinibuex
commission, such that his communications may have been privileged.

This conclusion, however, does not ehd matterAs Plaintiff notes, [Dkt. 91 at 8-9],
not all information sent to or from an attorney is priviledas, e.g., White, 950 F.2d at 430
(“Not all information transmitted to an attorney becomes cloaked with the atidraet
privilege”); Hamdan v. Indiana Univ. Health N., LLC, No. 1:13€V-00195-WTL, 2014 WL

2881551, at *5 (S.D. Ind. June 24, 2014) (“Simply copying attorneys on an email chain in order



to keep them abreast of HR and other businelsged occurrences does not transf the emails
into an attorneyg investigation with a bu#ih expectation of legal services to be rendered which
would qualify fa attorneyclient privilege.”).Thus, even when the Commission’s Executive
Secretary was acting as attorney, not all information sentdofrom the Secretary became
privileged; nstead, the privilegattached onlyo communications that requedbr gavelegal
advice.See, eg., Acosta, 281 F.R.D. at 321 (“[T]he privilege does not apply to anad-. . . that
may include an attorney, but where no request for legal advice is made and tliemmghe
attorney is business-related and not primarily legal in nature.”).

In this case, documeBiates N048458 does not contain a request for or provision of
such legal advice. Defendaspecificallydirected the court to lines 3 and 4 of the email at issue
and suggested that these lines amounted to a request for counsel. [Hr'g at 11:12.] The Court,
however, des not agree: In these lines, the Executive Secretary states only that fidhthgi
attorney’s general office “will let us know how [the filing of Plaintiff'snaplaint]” affects
Plaintiff's pending application. This letter is thus not legal advice itself; rathsrspeculation
about legal advice that might materialize at some later time. And while that-advared when
it is ever giver—mightitself be privileged, the memonjecture aboutlater provision of that
advice isnot privileged. Plaintiffs motion to compel production of documéddtes No48458 is
thereforeGRANTED.

The document Bates No. 612744150 lacks legal advic&his document contains two
communicationsthe first Bates N061274, is an email, and the secoBdtes N061275, is an
attached memo. The email merely describes the managoDefendant agreed at the hearing that

if the memo itself is not privileged, then the email descriltirgnot privileged. [Hr'g at 11:40.]



The memo, in turn, describes the “background, status, dates, and next actions” for two
lawsuitsinvolving the Commission and one permit application pending before the Commission.
The majority of the memo consists only of factual data describing informatibrasughen the
lawsuits were filed, who filed them, and what deadlmesded to be met. Such factual
descriptions—even about litigation—do not amount to legal advice and thus are not privileged.
See, e.g., Sanziale v. Vanguard Info-Solutions Corp., No. ADV 062208 (MBK), 2008 WL
1808318, at *1 (Bankr. D.N.J. Apr. 21, 20@8l is generally recognized that the
communication of factual information is not protected by the attochewt privilege. For
example, reports reflecting the status of litigation and containing purebiafacformation ae
not privileged”).

Defendant nonethelessntendghat the “final section” of the memmntaindegal
advice that rendethe document privilegedSge Hr'g at 11:38.]This section is labelled “ATC
Decision Points” and details the issues on “which the ATC must make a detesminalie
document, however, then states that the Commission need not make any decision on issues
related to the two lawsuits, as those matters “are in court,” rather than befé€GhThe
document thuspecificallyavoids givhg any advice or counsel of any sort regarding the
decisions to be made these lawsuits.

Next, even when addressing fermitapplication pending before the Commission, the
document merely states that the Commission “must make a determination” regdrdtng w
materials to disclose to the applicant and “must make a decision” on whether to approve t
application. The document provides no analysis or advice regawtiich waythe Commission
should decide these issues, nor does it provide any sort of analysis or advice regarding t

processy which the Commission should make these decisions. The final section of the memo is



thus a mere factual statement thatisiors must be made; it provides no legal advatsut
thosedecisiors, and thus is not privilegédThe Court accordinglGRANTS Plaintiff's motion
to compel production of documeBates N061274-75.
B. Investigative Privilege

The final documents at issue &ates Nos. 141203 through 141230 and 150Z6se
documentgletail an investigation conducted by members of the state’s Excise Police at the
request of the Commission. They indicate that Excise Police officers revieatedals about
E.F. Transit and Monarch; visited the E.F. Transit warehouse; and preparéad epdrd
indicating that Plaintiff's proposed agreememth IWWL may have violated state law.

Defendant asserts that the investigative privilege covers these docUmknts03 at
12.]1 This privilege “is a qualified common law privilege protecting civil as well as crinama
enforcement investigatory filédsom civil discovery.”Jones v. City of Indianapolis, 216 F.R.D.
440, 443 (S.D. Ind. 2003) (quotation omitted). Its purpose is to “prevent disclosure of law
enforcement techniques and procedures, to preserve the confidentiality of soysoetedt
witnesses and law enforcement personnel, to safeguard the privacy of individuals invelmed i
investigation, and otherwise prevent interference in an investigattbrat 444 (quotations
omitted).

The investigative privilege is not absolutét ¢an be overridden in appropriate cases by
the need for the privileged material®elwood Farms, Inc. v. Cargill, Inc., 128 F.3d 1122,

1125 (7th Cir. 1997)A court assessing the privilege must engage in the “particularistic and

! At the hearing, Defendanbnceded that application of the attorrudignt privilege was debatablgsee Hr'g at
11:40(noting document could “be ad either way”)] Becausehe attorneyclient privilege*must bestrictly
confined,”In re Grand Jury Proceedings, 220 F.3d ab71, theCourt findsthatthis concession supports its ultimate
conclusion that the document is not privileged.



judgmental task” of weighing “the need of the litigant who is seeking privilegestigative
materials” against “the harm to the government if the privilege is liftedRelevan factors
include:

(1) the extent to which disclosure will thwart governmental processes by
discouraging citizens from giving the government information;

(2) the impact upon persons who have given information of having their identities
disclosed;

(3) thedegree to which governmental self-evaluation and consequent program
improvement will be chilled by disclosure;

(4) whether the information sought is factual data or evaluative summary;

(5) whether the party seeking discovery is an actual or potential defendant in any
criminal proceeding either pending or reasonably likely to follow from the
incident in question;

(6) whether the investigation has been completed;

(7) whether any interdepartmental disciplinary proceedings have ariseayor m
arise from the investigation;

(8) whether the plaintiff's suit is nonfrivolous and brought in good faith;

(9) whether the information sought is available through other discovery or from
other sources; and

(10) the importance of the information sought to the plaintiff's case.

Jones, 216 F.R.D. at 444citation omitted)see also Frankenhauser v. Rizzo, 59 F.R.D. 339, 344
(E.D.Pa.1973)(applying same factors)The Court has considerable leewagighing these
factors in the undertaking of the essential balancing proc&s®s, 216 F.R.D. at 444
(quotation omitted).

At the hearingPefendant conceded that the first, second, fourth, sixth, seventh, eighth,
and ninth factors weighed in favor of disclosure of the investigative report, gHt't;:51, 11:55,
11:57], and the Court’s camera review of the documents at issue confirms this conclifsion.

Defendant then argued that the third faettirhe degree to which governmental sataluation

2 Defendant briefly argued in itesponséhat factors four and nine disfavored disclosure. [Dkt. 103 at 13 (noting
that certain portions of the documents were “more evaluative in natittehpting that a revised version of one of
the documents had beerovided and “contain[ed] much of the same information” as the docsiineiniy
withheld).] Defendant’s concessions at the hearing, however, indicate that thesergsgbave beeabandoned,
and in any case, Plaintiff's terse assertimasild not outweif) the Court’s conclusion that the remaining factors
discussed below warrant disclosure.

10



and consequent program improverwill be chilled—militated against disckure.[Hr’g at
11:52.] Defendangxplainecthat the Commission is an agency that is required by statute to
regulate a largeubset of the businesses in Indiana. If, Defendant artjueCommission were
required to disclose its report in this case, then the report could be passed amongdtesireg
businesses with presumably deleterious effects on the Commission’staliéiyulate these
businesses in the future. [Hr'g 11:52-53.]

Defendam, however, did not explain these effects and did not identifyspagific harms
that might occur if the report were disclosed. [Hr'g at 11:52-55.] Defendant’s aague
speculative assertion of potential harm thus leaves the Court unconvincedfématade has
carried its burdeto establish that the investigatigavilegeapplies to this document.
Additionally, Defendant’sconcerns about the broader impact of disclosing the report are
unwarrantedanyorderon Plaintiff's presentnotionapplies only to theatuments currently at
issue, and any such order is not dad&w disclosure of angther report that Excise Police
personnehavealreadyprepared or may prepare in the futdrbis limitation necessarily
constrairs the broader impact of the disclosure of the documents that Plaintiff seeks.

Moreover, the Court ithis case has previously entered a protective order allowing the
parties to prevent the widespread dissemination of materials they deedental. [See Dkt. 59
at 2] Defendant may therefore produce the report subject to this protective ordbeeet/
obviate anyconcerns that the report will be passed amongpawties.This further reducethe
need for application of the investigative privilege, and the Court thus findsthait three
weighs in favor of disclosuré&ee, e.g., Santiago v. City of Chicago, No. 09 C 3137, 2010 WL

1257780, at *3 (N.D. lll. Mar. 26, 2010)The law enforcement investigative privilege is

11



overcome in the instant case [[pyaintiff’'s] need for the information and the [defendant’s]
concerns can be addressed by an appropriate protective)order.

Defendant nexargued that factdive weighs in favor of withholding the report. [Hr'g at
11:56.] This factor involvewhethera “criminal proceedingjs] either pending or reasonably
likely to follow from the incident in questionJones, 216 F.R.D. at 444As Defendant
acknowledged[Hr'g at 11:57], the current case involvessuxhproceedings. Nonetheless,
Defendant argued thathad Plaintiff actually completed either of its proposed arrangements
with IWWL—then Plaintiff coulchave beemsubject topermit revocation proceedings that are
analogous tariminal proceedings. [Hr'g at 11:57.]

This argument is unavailinfpefendant conceded th&he incident in questionivas
Plaintiff's request for an advisory opinion from the Commission. [Hr'g at 12:08B35gndant
then confirmed that merely asking for such an opinion does not violate any $tétgtat
12:08-09.]Thereis accordingly no possibility that the “incident in question” will give risartp
proceedings-criminal or otherwise-against Plaintiff. As it stands, that is, Plainh#s violated
no law or regulation, leaving nosk that disclosing the documisrat issue would jeopardizke
state’s ability to condu@ny proceedingagainstPlaintiff. This factor thus favors disclosure.

Finally, Defendant argued that factor ten weighed in favor of withholding the report
[Hr'g at 12:00.] Defendant noted that Piff’s claim is that Indiana’s state law is preempted by
the FAAAA. [Hr'g at12:01.] This, according to Defendant, is merely a matter of statutory
interpretation, such that the information in the investigative report is irreéley&haintiff's case.
[Hr'g at 12:01.]

The Court does not agree. The portion of the FAAgAssue in this litigation provides

that a staterhay not enact cenforcea law, regulation, or other provision .related to a price,

12



route, or service of any motor carrier.with respect tdhe transportation of property.” 49

U.S.C. § 14501 (emphasis added). The way in which Indiana has cheséorte its alcoholic
beverage regulations is thus plainly relevant to the preemption issue. Rin¢havestigative
documents at isguarehighly probative of this issue, as they provide numerous examples of the
kinds of conduct Defendant considers to be violations of Indiana law. The report thussdicat
whether the enforcement of Indiana law has an effect on the “price, routeyioe’sef a motor
carrier’s transportation of property, 49 U.S.C. § 14501, such that the report bears on whether
Indiana’s law is in fact preempted. As a result, the report is important to Flauotédemption

claim, and the tenth factor thus favors disclosure.

Based on the above, the Court concludes that the investigative privilege does nai apply
documents 141203-30 and 1502#&h regard to each factor fones, Defendant has either 1)
conceded that the factor favors disclosure; or 2) has advanegduament that lacks merit.
Balancing these factors can thus only result in disclosure of the documents,iatiiff$la
motion to compel these documents is there@RANTED.

II. Conclusion

For the reasons set forth above, the CRIRANTS Plaintiff’'s Motion to Compel. [Dkt.

91.] Defendant is ordered to produce documents Bates Nos. 45458, 61274-75, 141203 through
141230, and 150279 on or befdneesday, March 10, 2015Defendant shall also produlog

that dateany documents that it agreed to produdhd@thearing and that have not already been

produced to Plaintiff. E F

Date: 03/09/2015 H( _
Marlf J. Dln:\-rﬂm

United States{agistrate Judge
Southern District of Indiana
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