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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

UNITED STATES ex rel. Judith Robinson,
STATE OF INDIANA,
Plaintiffs,

VS. No. 1:13¢ev-02009TWP-MJD

formerly known as CLARIAN HEALTH
PARTNERS, INC.,
HEALTHNET, INC.,

Defendants.

)
)
)
)
)
3
INDIANA UNIVERSITY HEALTH INC. )
)
)
)
)
)
)
)

JUDITH ROBINSON bringing this action on )
behalf of the United States of America and th¢
State of Indiana, )

)

Relator. )
ORDER ON DEFENDANTS’ MOTION TO STRIKE
RELATOR’'S PROPOSED ERRATA CHANGES

This matter comes before the Court on Defendants’ Motion to Strike Relatopsstd
ErrataChanges. [Dkt. 206.pefendants seek to strike eight changes from Relator’s errata sheet,
submitted aftea portion of Relator’s depositiomas takeron April 4, 2016.Relators
deposition remains open, and the parties plan to meet once more to canclude

In support of their MotionDefendants argue that Relator made substantive changes to
her deposition testimonyn her errata sheahd argue that such changes impermissible under
Thorn v. Sundstrand Aerospace Corp., 207 F.3d 383 (7th Cir. 2000), and must be strickan.

responseRelator argues that the challenged erchatanges araot material and that, particularly
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because the deposition remains open, the Defendants may appropriately exaatoreoR¢he
changes when the deposition resumes. According to Relatwn does not grant the Court
authority to “strike” an errata changetside of the context of a motion for summary judgment.
In reply, Defendants argue that the procedural posture of their Motion is irrelewain¢ther the
charges should be stricken, respond to the argument thah#mges weraot material, and ask
in the alternative for additional time tleposeRelator if their Motion is denied.

The threshold issue before the Court addresses the materiality or substaraeteciof
Relator’s errata sheet changes is whettmern empowers the Court to “strike” such changes
under the present procedural posturéhef case Relator submitted her errata sheet pursuant to
Federal Rule of Civil Procedure 30(e)(1), which provides that a “deponent must bedaBOw
days after being notified by the officer that the transcript or recordiagpitable in which(A)
to review the transcript or recording; and {Bhere are changes in form or substance, to sign a
statementisting the changes and the reasons for making thémy changes must keppended
by thedesignateafficer to the back of the transcripitd. 30(e)(2) (“The officer . . . must attach
any changes the deponent makes during th@a$Qseriod.”)

In Thorn v. Sundstrand Aerospace Corp., Judge Posner writing for the Seventh Circuit
explained that errata changesder Rule 30(e)(1) may sometimes be disregarded, reasoning by
analogy to what is frequently referred to as the “sham affidavit do¢trig@ F.3d at 389. In
Thorn, the plaintiffcomplained ofige discrimination when his employment was terminated as
part of a reduction in force. The defendant submitted an errata sheet for a deposiiciing
what plaintiff considered to be evidence of aggeerimination:

When Linton was asked at his deposition what criteria his superiors had told him
to employ in making selections for the RIF, he answered that he was to decide
“which people did we feel have the longest-term potential for those whose
productlines we were eliminating.” Laterafter Curran had pointed to the
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guoted passage as being evidence of age discrimination (because of theeeferenc
to “longest-term potential,” which Curran treats as a synonym for “youngest”)
Linton submitted an errata sheet in which he sought to change the quoted words
to “which people were associated with the products that had the longest term
potential versus those whose product lines we were eliminating.” Thus the words
“did we feel have the longettrm potential for'were to be replaced by “were
associated with the products that had the longest—term potential versus.”

Id. at 388. The trial judgedeterminedhatthe court could consider tlwrrection but that

summary judgment fatefendantvas required regardlesstbe errata change

Though consideration of the errata sheet would play no role in the outcome of the appeal

(the courtwould have affirmegdummary judgmerniegardless of the errata chahghidge
Posner held that, under the circumstances, the trial judge should have disregarded the
defendant’s post-deposition correction:

What [the defendant’s representatiuédd to do, whether or not honestly, was to
change his deposition from what he said to what he meant. Though this strikes us
as a questionable basis for altering a depositios permitted by Fed.R.Civ.
30(e),which authorizes “changes in formn substance” (emphasis added); though
fortunately the rule requires that the originahseript be retained (this is implicit

in the provision of the rule that any changes made by the deponent are to be
appended to the transcript) so that the trier of fact can evaluate the honhsty of t
alteration. We also believe, by analogy to the caseshwiold that a subsequent
affidavit may not be used to coatlict the withess depositiorthat a change of
substance which actually contradicts the transcript is impermissible untass i
plausibly be represented as the correction of an error in transcription, such as
dropping a “not.”

Id. at 389(citations omitted) The court cited to five cases as examples of daslding ‘that a
subsequent affidavit may not be used to ahtt the witness deposition’; each of the five
cases affirmed the invocation of this rule along with their accompanyingsgrBsummary
judgment. Id. (citing Piscionev. Ernst & Young, L.L.P., 171 F.3d 527, 532-33 (7th Cir.
1999);Bank of Illinoisv. Allied Sgnal Safety Restraint Sys., 75 F.3d 1162, 1168-69 (7th Cir.

1996);Russell v. Acme-Evans Co., 51 F.3d 64, 67—68 (7th Cir. 1995hiernbeck v. Davis, 143



F.3d 434, 437-38 (8th Cir. 199%askin v. Wyatt Co., 125 F.3d 55, 63 (2d Cir. 1997)The
only other Seventh Circuit sa to citeThorn for its holding on disregarding errata sheeffrigy
v. Sheahan, 135 Fed. App’x 869, 871 (7th Cir. 2005ruly wasan unpublished decision citing
Thorn for the proposition thatd' litigant may not rewrite deposition testimony to maotufee
issues of fact and defeat summary judgment where the correction cannot tidypistespreted
as a correction to the transcriptd.

Respectfullydeclining to follow he district court opinions that have suggested or held to
the contrary! the Court finds that the plain text of Rule 30(e)(1)(B) coupled with the language
actually used by Judge Posner compels the conclusiomhtrat does not empower the Court to

provide the remedy Defendants sedhstead Thorn permits a trial judge to disregard

1 The Court notes that in many of the district court cases cited by Defepttentourts appear to use the
word “strike” as a convenient shorthand for “disregasde; e.g., Paul Harris Sores, Inc. v.
PricewaterhouseCoopers, LLP, No. 1:02€V-10141L.JM-VSS, 2006 WL 2644935, at *1 (S.D. Ind. Sept.
14, 2006) (striking evidence “on summary judgment”), or simply do not use the tedirses, &g., Long
v. Kinkade, No. 1:13€V-01619JMS-DKL, 2015 WL 5032353, at *14 (S.D. Ind. Aug. 25, 2015). This
interpretaion of “strike” is in line with how the Seventh Circuit has applied thenshffidavit doctrine,
see discussioninfra; see, e.g., Castro v. DeVry University, Inc., 786 F.3d 559, 572 (7th Cir. 2015)
(explaining the situations in which a court may “[d]gaed[]” an affidavit on summary judgmenBank

of lllinoisv. Allied Sgnal Safety Restraint Sys., 75 F.3d 1162, 1169 (7th Cir. 1996)sing same

languagg and demonstrates that courts applyihgrn shouldexplain what evidence warrants
consideration on summary judgment, rather than actually striking an offenfidayifor errata sheet
from the record.

Defendants cite to a few cases in which courts have stricken errata changes othsideimimary
judgment contextNationwide Agribusiness Ins. Co. v. Méeller Poultry Equip., Inc., No. 12-C-1227, 2016
WL 2593935, at *4-5 (E.D. Wis. May 5, 2016) (addressing motion in limiey, The Final Call, Inc.,
No. 13 C 6883, 2015 WL 3856076, at *2—4 (N.D. Ill. June 19, 2(stEking evidence in case
“proceed[ing] to trial”);Murray v. Conseco, Inc., No. 103CV-1701LJM-IMS, 2009 WL 1884372, at *8
(S.D. Ind. June 25, 20093ntertaining an independent motion to strike). It is difficult to recotivdse
cases with the case law applying the sham affidavit doctrine or with Judge’®cksrrecognition that
both the original testimony and errata changes should remale @acord “so that the trier of fact can
evaluate the honesty of the alteratiofyorn, 207 F.3d at 389, recognizing that the same cannot be done
on summary judgment, where the court is forbidden from making credibilgyrigtations. See
discussioninfra. Nevertheless, the decision to submit errata changes to the jury dkedtstm in
limine is committed to the sound discretion of the trial judge as gatekém the jury.See Fed. R. Evid.
403. That, too, is not the procedural posture prisbetore the Court.



substantiveerrata changes on summary judgment where the chdogest reflecerrors in
transcription. Rule 30(e)(1)(B) allows foctfangesn form or substance” Fed. R. Civ. P.
30(e)(1)(B) (emphasis added), a prapos thatThorn did not disturb. In fact, the court noted
that changing a depositiofrém what[one] said to what [oneheant” ‘is permitted” by Rule
30(e), “questionable” though such a change mayTiern, F.3d at 388 (emphasis added).
What isimpermissiblas for a party tattempt tarely upon such baldhangedo defeat summary
judgment. This conclusion is supportedTingrn’s procedural posture as affirmance of
summary judgmentts reliance upon cases all situated in the summary judgment cathiext;
Seventh Circuit’s lone subsequent citatiodhorn in Truly as providing that “a litigant may not
rewrite deposition testimony to . defeat summary judgment” 135 Fed. App’x at 871; and the
court'sprofessedeasoning “by analogy” to theo-calledsham affidavit doctrine.

The background of the sham affidavit doctrine lends further support to this tailored
reading ofThorn. Theemergencef the doctrine may be traced to the Second Circuit’s decision
in Perma Research & Development Co. v. Snger Co, 410 F.2d 572 (2d Cir. 1969%ee Bank of
[llinois, 75 F.3d at 1170'In Miller v. A.H. Robins Co., 766 F.2d 1102 (7th Cir. 1985), Judge
HarlingtonWood, Jr., relying upoRerma Research & Development Co., noted that a party
ought not be able to thwart a summary judgment by ‘creating issues of fact thriddig¥itaf
that cantradict their own depositions.(titation omitted); Collin J. Cox,Reconsidering the
Sham Affidavit Doctrine, 50 Duke L.J. 261, 267 (2000)Much of the lore surrounding the sham
affidavit doctrine originated with the Second Circuit's decisioPemma Research &

Development Co. v. Snger Co.”). There, the court recognized thpermitting an affidavit to
create a genuine issue of material fact on summary judgmenramwtherwise-unequivocal

deposition would be unfair to the other party whose opportunity to esx@ssine had passed.



See Perma Research, 410 F.3d at 578 Thedeposition of a witness will usually be more reliable
than his affidavit, since the deponent was either cross-examined by opposing cowatdefsir
available to opposing counsel for crassamination.” (internal quotation omitted))hat is, a
“party who resists summary judgment may not be permittetb “hold back his evidence until
the time of trial’ 1d. (emphasis added).

The Seventh Circuit has alsmphasizedhat the sham affidavit doctrine is uniquely
tailored to the needs of the summary judgment procedure, where the ruling judgpesmitted
to assess the movant’s credibility. The court notedtgman-Tremblay v. Jewel Companies,
Inc. that “the purpose of summary judgment motions—to weed out unfounded claims, specious
denials, and sham fimses—is served by a rule that prevents a party from creating issues of
credibility by allowing one of its witnesses to contradict his own prior testirho8§9 F.2d 517,
521 (7th Cir. 1988). The sham affidavit doctritteerefore, reflects the judgmiethat affidavits
cut from whole cloth and offered solely to create issdid¢act “are so lacking in credibility as to
be entitled to zero weight in summary judgment proceedings unless the affesaglausible
explanation for the discrepantyBeckel v. Wal-Mart Associates, Inc., 301 F.3d 621, 623 (7th
Cir. 2002). Without the doctringevenan affidavit “involv[ing] contradictions so clear that the
only reasonable inference was that the affidavit was a sham designed to lievpamposes of
summay judgment” would in fact preclude summary judgméastro v. DeVry Univ., Inc., 786
F.3d 559, 571 (7th Cir. 201F)ecause¢hecourt otherwiseould not grant summary judgment
without intruding upon “the jury’s role in resolving questions of credibiliBank of Illinois, 75
F.3d at 1169.

Thorn must thus be read in accordance with Judge Posner’s own explanation that he was

reasoning by analogy to cases lgank of Illinoisand later cases likéastro (which in turn



relies uporBank of Illinois) andBeckel—and the reasoning supports the samenearly every
other procedural posture, the Coastfactfinder is free to evaluate the credibility of, and assign
weight to, all offered evidencesee, e.g., Fed. R. Civ. P. 37(e)(2) (explaining the sancitrat
the court may impose upon “finding that the party acted with the intent to deprive anotyier pa
of electronically stored information)lhe sham affidavit doctrinand theThorn extension were
therefore developed to ensure that summary judgment procedure could not be undgymined
clever counsdiaking advantage of the extremely exacting requirement that therm lgefiuine
dispute as to anymaterial fact.” Fed. R. Civ. P. 56 (emphasis add&#nk of Illinois, 75 F.3d
at 1169 (“If such contradictions were permitted . . . the very purpose of the summangiidg
motion . . . would be severely undercut.” (internal quotation omitted)). At every other stage of
proceedings, counsel is free to argue that a contradictory affidavit & elnatgevarrants little
or noweight—and the court or juris free to agreer disagree.

The Seventh Circuit’s recent decisiordastro, in which the court emphasized the
limitations of the sham affidavit doctrine, provides further support for limifimgn to its
context Writing for the court, Judge Hamilton observed that the doctrine

must be applied with great care, though, because summary judgment is not a tool

for deciding questions of credibility. Few honest witnesses testifyydeagth

without at least occasional lapses of memory or needs for correction or

clarification. Disregeding as a sham every correction of a memory failure or

variation in a witness's testimony requires “far too much from lay witneases”

would usurp the trier of fact's role in determining which portion of the testimony

was most accurate and reliable. That's why we have said an affidavit can be

excluded as a sham only where the witness has given “clear answers to

unambiguous questions which negate the existence of any genuine issue of

material fact.”
Castro, 786 F.3d at 571-72 (citations omitted). TheedhatCastro mandates in applying the

sham affidavit doctrine dictates tratecision to invoké should be left untithecourt is

actuallyasked to decide whether “the only reasonable inferaadkat the affidavit or errata



sheet was a “shamidl. at 571, and therefore so inadequate as to fail to create a “genuine
dispute,” Fed. R. Civ. P. 56.

Nationally, the district courts tha@adRule 30(e) to allow for thee-wielding authority
to strike any errata changentaining substantive, narerical errors are in the minoritySee,
e.g., Reilly v. TXU Corp., 230 F.R.D. 486, 489-90 (N.D. Tex. 2005) (collecting cases) (“The
broad view [of Rule 30(egs permitting substantive chanpkas been characterized as the
traditional or majority view.”)Tingley Sys., Inc. v. CSC Consulting, Inc., 152 F. Supp. 2d 95,
120 (D. Mass. 2001(collecting cases)ee also Podell v. Citicorp Diners Club, Inc., 112 F.3d
98, 103 (2d Cir. 1997)N othing in the language of Rule 30(e) requires or implies that the
original answers are to be stricken when changes are'lh@afeCharles Alan Wright et al.,
Federal Practice & Proceduse2118 (3d ed. 201hoting that “[sJome courts will reject efforts
to defeat summary judgment” by analogy to the sham affidavit doctrine, uhadr a&court
may “disregard . . . affidavits that seek to retract deposition testimoAg Hetailed above,
Thorn neither contemplates nor authorizes such authority, and this Court declines to extend
Thorn as Defendants request, particulariyight of the plain language of Rule 30(e) and the
purpose of the analogous sham affidavit doctrine.

But this does not mean that Defendants are without a remedy in the casefalrtmare,
denying their Motion by no means prohibits Defendants from arguindtioan precludes
consideration of Relator’s errata changassummary judgment under the sham affidavit
doctrine Nor does it preclude Defendants from arguing that Relator's changestndtie
weight on any other motion at trial, since Rule 30(ehost certainlyrequires that the original
transcript be retained . . . so that the trier of fact can evaluate the honéstyatétation.”

Thorn, 207 F.3d at 389.



The unusual circumstances of this cdemonstrateven moe clearly why the relief
Defendand seek would be inappropriate: Defendants do not argue that Relator’s counsel had the
opportunity at the deposition examineRelatoron the issues addressed in #reata sheet and
elected tgpass it up. This suggests thadteadof preferring tareat the depositinas “a take
home examination,Greenway v. International Paper Co., 144 F.R.D. 322, 325 (W.DLa.

1992), Relator’s counsel has simply not yet had the opportunitydesexaminatior—an

undeniable quirk in this age of depositions spanning not only days, but weeks or even months.
As Defendants point out in a footnote, “[i]f the motion to strike is [granted], Redatotinsel

will presumably seek to rehabilitate her at the conclusion of the affirmdepesition,” [Dkt.

216 at 7 n.11], following which Defendants would surelgirectRelatorabout the elicited

testimony And if the Court were to deny the motion and allow the changes to stand, Defendants
would stillneed to ask Relator about the changes. The result is essentially the same, especially
sinceRelator’s original answers will remain in the deposition trapstor later factfinders to
evaluateregardless of how the Court rules. Both parties will have been required to expend time
and resources deposing Relator about the issues in her erratahshegt ateast now

Defendants are aware of how Relator believes she maypnevieuslytestified in error, as

opposed to having to wait until Relator’s counsel brought up the subject when the deposition
resumes

This particular deposition & alreadyauthorized for two days and a total of fourteen
hours, pee Dkt. 152], with more deposition time already scheduted CourtGRANTS
Defendants twadditionalhours to depose Relator over the particulars of her erratg gteet
Court furthertGRANTS Relator whatever time might be necesgargrossexamineRelator on

these issues, which time will not count against the total remaining time in RelatarStoep



The Court furtheENLARGES the deadline under Federal Rule of Civil Procedure 30(e)(1) for
the parties to provide any supplemental or correatedaesheets for thentirety of Relator’s
deposition (includingevision of the errata changes presently at issudi| thirty days after the
parties are notified that the transcript from the final sitatgvhich the deposition is actually
concluded)s available for review This way,any and all errata changes may be made and
evaluated in the context of the entire depositidbefendants’ Motion, [Dkt. 206], is otherwise

DENIED.

SO ORDERED.

Dated: 02 SEP 2016 WZ’“ ’E NWMO

Marl! J. Dinsrﬂre
United States{Magistrate Judge

Southern District of Indiana

2 For examplethe following exchange occurred at Relator’s deposition: “Q: And whenhat® tWWas
that in, like, the summer of '13? After you were— A: | want to say it was plpba20141 was asked
to put together a document with a chronology.” [Dkt. 206-2(atffphasis addg@d Relator corrected
the bolded language on her errata sheet to “2013,” citing “Wrong datie reason for the chandéd.
at 13.] Following the completion of Defendants’ direct examination at the cedtaeposition, counsel
for Relator will likdy crossexamine the Relator in an effort to correct her prior testimony andirexpéa
reason therefor, following which Relator will presumably make the santa elrange, but instead of
providing theexplanation of “Wrong date,” will presumably citethe page and lines of her deposition
wherein the reason for the correction is explained.
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