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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

CLIFFORD W. HOLDER, )
)
Plaintiff, )
)
VS. ) No. 1:14ev-00134IJMSMJID
)
HONDA MANUFACTURING OF INDIANA )
LLC, )
)
Defendant. )
ORDER

Presently pending before the CoisrDefendant Honda Manufacturing of Indiana LLC’s
(“HMIN”) Motion for Summary Judgment.Filing No. 45] HMIN contends that it is entitled to
summary judgment on Plaintiff Clifford Holder’'s hostile work environment claiis. Holder
oppose$IMIN’s motion, [Filing No. 49, andHMIN asks the Court tstrike some of the evidence
that Mr. Holder designated with his respongélirfjg No. 59. For the reasons explained herein,
the Court grants summary judgment in favoHMIN, [Filing No. 45, and denies its Motion to

Strike as moot,Hiling No. 59.

l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that a trial is unnecessangdec
there is no genuine dispute as to any material fact and, instead, the mouétiedste judgment
as a matter of law.SeeFed. R. Civ. P. 56(a)As the current version of Rule 56 makes clear,
whether a partasserts that a fact is undised or genuinely disputed, the party must support the
asserted fact by citing to particular parts of the record, including depssitiocuments, or

affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
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materials cited do not establish the absence or presence of a genuine disputtheraitiadrse
party cannot produce admissible evidence to support the faetl. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledge, set out factgotlidtbe
admissible in evidence, and show that the affiant is competent to testify ensstdatedFed. R.
Civ. P. 56(c)(4) Failure to properly support a fact in opposition to a movant’s factual assertion
can esult in the movant’'s fact being considered undisputed, and potentially in the grant of
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court need only consider disputed facts
that are material to the decision. A disputed fact is material if it might afeectuftcome of the
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
other words, while there may be facts that are in dispute, summameutlgs appropriate if those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputethat are irrelevant to the legal question will not be considekaderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence it has that would
convince a trier of fact to accept its version of the eveiibinson v. Cambridge Indu825 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the noemoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Court views the record in the light most favorable to thenmwring party and
draws all reasonable inferences in that party’s fadmarst v. Interstate Brands Corpb12 F.3d
903, 907 (7th Cir. 2008)It cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left to thefifadr. O’Leary v. Accretive Hdth, Inc., 657

F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materkads]. R. Civ. P.
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56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly assured the clstris that
they are not required to scour every inch of the record for evidence that is potentatiyntred
the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
existence of a genuine issue for trial is resolved against the moving partyetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

M.
BACKGROUND

The following facts arerimarily undisputed, but all reasonable inferences have been made
in favor of Mr. Holder, thenonimovant, consistent with the standard of review on summary
judgment.

Mr. Holder, an African American maleyorked at HMIN from April 2008 until January 3,

2014. Filing No. 451 at § Filing No. 451 at 13 Filing No. 1 at 2 He was on an approved

leave of absence from April 10, 2013, to July 7, 2018ling No. 452 at 3] He began as a

process associate, was promoted to a w@ordinator in April 2009, and became a team manager

in July 2011. [iling No. 45-1 at 15-19 In February 2012, Mr. Holder was encouraged to apply

for a position in the associatdagons ("AR”) department [Filing No. 451 at 2728.] He did so,

and became an AR associate that same mofhthng No. 45-1 at 29

Mr. Holder was one of four AR associatebilifg No. 451 at 30] Hewas supervised by

Shawntea Stilledackson from February 2012 until June 2013anBrenda Fortkamprom July

2013 to January 2014Filing No. 451 at 3536; Filing No. 452 at 2 Filing No. 453 at 2] Mr.

Holder had no complaints regarding how he tvaated by Ms. Stillddacksoror his coworkers

in the AR department[Filing No. 451 at 3637.] Mr. Holder thought he was “treated differently”

by Ms. Fortkamp, but he could ngdy that it was because of his racéilijg No. 45-1 at 204
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As an AR associate, Mr. Holder's duties included “investigat[ing] complaifts o
wrongdoings or harassment, to give briefings on the poheie®rientation, to be a voice on the
floor as far as just out talking to associates and team managers . . . to sesswdsabi concerns
they may have and bringing that back and reporting it to the appropriate people, just anything that

we were asked to do.”Ffling No. 451 at 29] Mr. Holder spent approximately seventy percent

of his time on investigationsF{ling No. 451 at 41] He would conduct an investigation of alleged

inappropriate conduct and review how\poeis incidents were handled to compile a consistency

report. Filing No. 45-1 at 48-49

A. Offensive Graffiti
In late 2012, HMIN noticed that graffiti was becoming mprevalentat its plant [Filing
No. 452 at 3] Some of thegraffiti containedoffensive language dlected at black HMIN

employees, some @fhich threatened physical harntil[ng No. 451 at 60] Mr. Holder heard

abou the graffitiand “took it on [him]self to go look it up to see what was out therélinp No.
45-1 at 64] Mr. Holder had access to theaffiti files through his role as an AR associate, although

he had not been specifically asked to look at thffling No. 451 at 64] Mr. Holderspoke to

Ms. StilleJackson, who was investigating the graffitind told her that it was “unacceptable.”

[Filing No. 451 at 5657.] Ms. StilleJackson asked Mr. Holder if he would like to help with the

investigation, and Mr. Holdetold her that he wouldlo his best to try to find out who was

responsible for theffensivegraffiti. [Filing No. 45-1 at 56-58

The offensivegraffiti at issuewas primarily found ira men’s bathroomat HMIN, and a
process was put into place to monitor the bathroom stalls every 30 minutes tdochgrelfiti.

[Filing No. 451 at 83 Filing No. 452 at 3] HMIN secuity would take pictures of any graffiti

found, [Filing No. 451 at 7§, the AR team would document igi[ing No. 452 at 3, and it would
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beremoved by HMIN’s janitorial service after being documenfgding No. 452 at 4. At one

point acamera was installed outside the bathroom where the graffiti was most prevalsombu

HMIN associates found it and it was removeldilifjg No. 45-1 at 84-8%

Mr. Holderlaterrecommended thahathercamerabe installedbn a water fountain near
one of the bathrooms to provide a view of people entering and exiting the bathrabnm No.
45-1 at 88] Ms. StilleJacksorand the head of securiagreed that wasorth trying. [Filing No.
45-1 at 8990.] A facilities manager was in charge of installing the camastit did not happen

before Mr. Holder went on leave several weeks latéiinfy No. 451 at 9691.] Mr. Holder never

found out whether the camera was installed, but he does not believe ifiliag. No. 451 at 91

92]
On April 4, 2013, an HMIN associate approached Mr. Holder with his concerns about the

offensive graffiti. Filing No. 451 at 107108 Filing No. 451 at 224] Mr. Holde told the

associate thatfHMIN] was doing everything possible to cease the graffitkilifg No. 451 at

224] Mr. Holder testified at his depositioiftjhat was not an accurate assessment of [his]
feelings,” he did not “feel that it was [his] place to bad md@HitdIN] to an employee.” Hiling

No. 4541 at 10809.]

Most of theinstances of offensivgraffiti occurred prior to Mr. Holder’s approved leave

in April 2013. Filing No. 451 at 60] One incident occurreth October 201&fter he returned
from hisleave, andellow AR associate Bethany Fellows aské&d Holderto help her investigate.

[Filing No. 451 at 60] Mr. Holder told Ms. Fellows, “I don’t want to be involved.Filing No.

45-1 at 6Q] Mr. Holder never told Ms. Stilldackson, Ms. Fortkamp, or anyone in management
that he was uncomfortable being involved in the graffiti investigation or thab kemger wanted

to be involved. [filing No. 451 at 63 Filing No. 45-1 at 73
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Mr. Holder never personally found awy the graffiti. [Filing No. 451 at 8681.] No

witnesses to the graffiti were eviecated [Filing No. 451 & 8§, and HMIN never discovered

thesource of the graffiti. Hiling No. 452 at 3] No additional instances of graffiti occurred after

October 2013 and before Mr. Holder's employment with HMhdledon January 3, 2014E{ling

No. 4541 at 6 Filing No. 45-3 at B

B. Treatment of Other Associates
In his Complaint, MrHolder cites eight instances whdre allegeshat he wasexposed

to discriminatory decisions by management[Filing No. 1 at 34.] All of those instances

involved HMIN employees other than Mr. Holdeyt Mr. Holder alleges that they resulted in a
hostile work environment for him and is pursuing that claim under a theory of skaondd

harassment. Hling No. 1 at 34; Filing No. 44 at 4 Mr. Holder summarizes the allegedly

“disturbing pattern” of discriminatory treatment as follows:

One whiteemployee was promoted over an African American employee who was
ineligible for the position. Several white employees were treated differently tha
an African American employee who were all accused of harassment. One African
American employee was demotddspite performing her job expectations and
similar situated employees being treated differently. Several employees who mad
racial slurs who should have been terminated were not.

[Filing No. 49 at 17

Mr. Holder admits that he did not personally witness any of these situatioiisg [No.

45-1 at 15651.] Mr. Holderwas involved with the investigation of twd the situationsn his

role as an AR associate, but not titkeers [Filing No. 451 at 151] He admits that héooked at

1 Mr. Holder cites two additional instarcevhere he claims HMIN discriminated against
minorities by failing to recruit or promote themEillng No. 1 at 4 As HMIN points out in its
summary judgment motion, however, Mr. Holder abandoned those allegations during his
deposition and the Court agree3hose two instances will not be considerdiéiling No. 46 at 8

(citing Filing No. 45-1 at 200-0/1]
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some of the files because he was curious to see what leapperning No. 451 at 23 Filing No.

45-1 at 128"l looked into the files later, yes, ma’am . . . . Just curious to see how it wastdydl

Filing No. 451 at 136137, Filing No. 451 at 291(Q: “That was part of yoyob? A. In thatase

[I] was curious. Manted to see if that issue was an actual fact or was it somethingatha@s
it a rumor.”).]
C. Procedural History
Mr. Holder filed a Complaint against HMIN with this Court on June 30, 20&#4ing No.
1.] Mr. Holder alleges that he was subjected to a hostile work environment becauseao€his r

during his employment with HMIN.Hling No. 1 at 4]

On January 9, 2015, Mr. Holder filed a Statement of Claims pursuant tCabe

Management Plan.F[ling No. 4Q Filing No. 44] Mr. Holder set fortlthree bases for his hostile

work environment claim against HMIN.Ei[ing No. 44 at 1] First, Mr. Holder is pursuing a

hostile work environment claim based on the racially offensive graffiti that aggbgathe men’s

bathroom at HMIN. Filing No. 44 at 1 Second, Mr. Holder ipursuinga hostile work

environment claim based on “the differential and unconscionable treatment of empbbyees

African American de[s]cent.”Hiling No. 44 at2.] Third, Mr. Holder alleges that “a combination

of the graffiti and the differential and unconscionable treatmesgllted in ahostile work

environment for him. Hiling No. 44 at g
HMIN has moved for summary judgment on Mr. Holder’s claintsliqg No. 59] That

motion is now fully briefed,Hiling No. 49; Filing No. 5§, as is HMIN’s Motion to Strike certain

evidence Mr. Holder submitted in support of his opposition to summary judgrifgint [No. 59

Filing No. 63.
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1.
DISCUSSION

HMIN contendsthat it is entitled to summary judgment on all of Mr. Holder’s claims in
this action. FFiling No. 45] Mr. Holder opposes HMIN’s motion in all respectsilihg No. 49]
The parties separately address Mr. Holderileowork environment claim based on the offensive
graffiti and his claim based on ttalegedly disparate treatment of employees other than Mr.
Holder. The Court will do the same, after setting forth the generally applicableelgarding
hostile work environment claims.

A. Applicable Law

Title VII “makes it unlawful for an employetd fail or refuse to hire or to discharge any
individual, or otherwise to discriminate against any individual with respect tmhipansation,
terms, conditions, or privileges of employment, because of such indiadaak..”” Smith v.
Ne. lllinois Univ, 388 F.3d 559, 566 (7th Cir. 200@uoting42 U.S.C. § 20008(a)(1). This
prohibits, among other things, “creation of a hostile work environmehaib v. Indiana 744
F.3d 974, 985 (7th Cir. 2014)To prevailon such a claima “plaintiff must show that the work
environment was so pervaded by discrimination that the terms and conditions of emplogment w
altered.” Id.

“To survive summary judgment on a hostile work environment claim against an employer
under this provision, the employee must shfy:he was subject to unwelcome harassment; (2)
the harassment was based on his race; (3) the harassment was severe or pervasive so as to alter the
conditions of the employee’s work environment by creating a hostile or abusive sitaatioi)
there is a basis for etoyer liability.” Smith 388 F.3cat 566

In evaluating the severity and pervasiveness of the conduct, theeQauarines albf the

circumstances, including the frequencytloé discriminatory conduct; its severityhether it is
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physicdly threatening or humiliatingor a mereoffensive utterancegnd whether it unreasdoly
interferes with an employee’s work performanée. (citing Russell v. Bd. of Trustees of Univ. of
lll. at Chicagq 243 F.3d 336, 343 (7th Cir. 2001) The plaintiff must show that the work
environment was both subjectively and objectively offensive or, in other words, “one that a
reasonable person would find hostile or abusive, and one that the victim in fact dideptrde
so” Smith 388 F.3d at 566°[T]he workplace that is actionable is the one that is hellistefron
v. DaimlerChryslerCorp., 388 F.3d 293, 303 (7th Cir. 200{itations and quotation marks
omitted). Occasional inappropriate comments do not rise to the level of an @tebbstile
work environment.Scruggs v. Garst Seed CB687 F.3d 832, 841 (7th Cir. 2009)

An employer may be liable if a supervisor is responsible for the harasstwerier-Schut
v. Visteon Auto. Sys361 F.3d421, 4% (7th Cir. 2004) If the harassment at issue is from an
employee’s caworkersthe employemay be liable if itvas negligenin preventing or responding
to the harassmentld.; Chaib, 744 F.3d at 985 Even f the incidents at iewere severe or
pervasive enough to rise to an actionable level, an employer that responds reasonably to the
occasion®f which it is awarés not liable.Cooper-Schyt361 F.3cat426. Likewise, aeasonable
jury cannotfind an employer’s response thaticcessfully eliminas the harassmento be
negligent. Chaib, 744 F.3d at 986

B. Graffiti

HMIN moves for summary judgment on Mr. Holder’s hostile work environment claim

based orthe offensive graffiti at the HMIN plant[Filing No. 46 at 1521.] HMIN contendshat

the graffiti did not alter the terms of Mr. Holder’'s employmsinte it was his job to investigate
it, the graffitiwas not severe or pervasive, and there is no basis for HMIN'’s liability becau$é HMI

responded reasonably and the graffitimately sopped. Filing No. 46 at 1521.] In makingits
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first two argumentsHMIN emphasizes that Mr. Holder accessed the graffiti files before being
asked to be on the investigation tedwmnever discovered subsequent graffiti on his own but only
reviewed it after the fact in his role as an AR assocatdthe graffitiappeared for less than a

year. [Filing No. 46 at15-19] In arguing that there is no basis for employer liability, HMIN

emphasizes what it believes was its reasonable response to the offensiveagrhHityues that

Mr. Holder nevegave HMIN“any opportunity to remedy the situatians to him” [Filing No. 46

at 21(emphasis in original).] HMIN points to Mr. Holder’s testimony that he never told anyone
he objected to his assignment on g¢naffiti investigation team or indicated that he wanted to be

reassigned. Hiling No. 46 at 27

In response, Mr. Holder emphasizesgthgsicallythreatening nature of some of the graffiti
and that it was directed at all African AmeriddiMIN employees, which includes Mr. Holder.

[Filing No. 49 at 89.] He contends that this evidence is enough to survive summary judgment

regarding whether the harassment was severe or pervasive so as to alter the cohlisiovnsk

environmentoy creating a hostile or abusive situatioilipg No. 49 at 810.] As for HMIN's

liability, Mr. Holder disputes HMIN’s characterization of its response to tHéitges reasonable,
emphasizing that there is no evidence that the second camera he recommended was ever installed

[Filing No. 49 at 1611.] Mr. Holder does not dispute that he never objected to his assignment or

indicated that he wanted to be reassigned, but he claims that HMIN can kablbéeause he

“does not claim vicarious liability for acts of supervisorsZiling No. 49 at 10-1]

In its reply, HMIN reasserts various arguments it previously presentedreggiiest for
summary judgment on Mr. Holder’'s hostile work environment claim based on theiadfens

graffiti. [Filing No. 58 at 16015.] Additionally, it points out that the graffiti dinot specifically

identify Mr. Holder, that he was aware of it only because of his position kétAR department,
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and that the terms and conditions of his employment were not altered based on his assignme

the graffiti investigation team.FE[ling No. 58 at 1113.] HMIN again disputes that Mr. Holder

has established a basis for employer liability, emphasizing that the law domespost strict
liability in this contextandthatthere “must be a basis for holding the employer at faukiling

No. 58 at 1314.] HMIN contends that by conceding that no supervisors were involved, Mr. Holder

has the burden of showing that HMIN was negligent in failing to rectify the harassfréinty
No. 58 at 14 To that point, HMIN emphasizes that its remedial actionmaltily worked and,

thus, were aeasonable responsezillng No. 58 at 14

Construing the evidence of record in a light most favorable to Mr. Holder astitdimus
since he is the nemovant on summary judgmenhet Courtfinds that an issue of material fact
exists regardingvhetherthe deplorablgraffiti at the HMN plant wasso severe or pervasivas
to alter the terms andonditions of Mr. Holder'svork environment The graffiti beganin late
2012 and the lastf the approximatelyfourteen incidents ofecord occurred ir©ctober 2013.

[Filing No. 452 at 3 Filing No. 451 at 6 Filing No. 453 at 3] The graffiti was typically profane

and frequently threatened to violentigrmAfrican American HMIN emplgees [See, e.gFiling

No. 50-4 at 4“On Friday | amcoming in to shoot every n****4 see.”);Filing No. 50-4 at 1“3

days until all n*****s Die.”); Filing No. 585 at 2(“Honda KKK is here all N*****s |ive in fear”);

Filing No. 5065 at 3(“Tomorrow All n*****s DIE") ; Filing No. 566 at 3("Who wants to hang
some n*****g") ]2 These violent threats distinguishr. Holder’'s work environment from the

cases HMIN citesis support. ee, e.gFiling No. 46 at 1§“The Seventh Circuit has squarely

ruled that it ‘will not find a hostile work environmefur mere offensive conduct that is isolated

2 The Court has censored the graffiti for purposes of this opinion, but the actual graffai a
HMIN plant was not.
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and does not interfere with the plaintiff's work performarased is not physically threateniray
humiliating!”) (quoting Yancick v. Hanna Steel Coyp53 F.3d 532, 544 (7th Cir. 2011)

(emphasis addedFiling No. 46 at 1§noting that to determine whether conduct is sufficiently

severe or pervasive to alter the terms and conditions of employment, courts look tothangsis
including “its frequency” and “whether it is physically threatening”) (gitdtruggs v. Garst Seed
Co. 587 F.3d 832, 840-41 (7th Cir. 20DD)

The Court finds it immaterial that the graffiti did not specifically mention Mrdeig
given that he is African Americaand the violengraffiti was directed at all African American
HMIN employees.Likewise, the Court rejectdMIN’s argument that Mr. Holder cannot prevail
on his hostile work environment claim as a matter of $awply becauseat least some dhis

exposure was part of his job duties:ilihg No. 46 at 1618.] HMIN cites no caselaw for that

point, andsuch arule would unfairly exclude employees in sensitive investigation or human
resources rolesimply based on the nature of their posisiorGiven that the offensive graffiti
occurredepeatedly for almost a yeand frequently threatened physical violence, the Court cannot
conclude as a matter of law that the harassment was not so severe or pervasaleeashi
conditions of Mr. Holder’s work environment.

The Courtdoesconclude as a matter of law, however, tHMIN is entitled to summary
judgmenton Mr. Holder’s hostile work environment claim based on the offensive gtadtiiuse
Mr. Holder has not presented evideméemployer liability. Mr. Holder confirms that he is not

asserting vicarious liability for any acts of his supervisofslirfjg No. 49 at 1611.] Thus, HMIN

is only liable for the harassment “if it was negligent in its response to thgsnent.” Chaib, 744
F.3d at 985 An employee must present evidence that the employer “failed to take reasonable steps

to remedy the harassment once” it was on notice of the employee’s complgintiger v. New
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Venture Gear, In¢.361 F.3d 965, 976 (7th Cir. 200@jting Berry v. Delta Airlines, In¢.260
F.3d 803, 811 (7th Cir. 201)1) If the employer takes reasonable steps to discover and rectify the
harassment, the employer has satisfied its legal didgkerville 50 F.3d at 431-32

Mr. Holder has nopresented eviden@geatinga genuine issue of material fact with regard
to employer liability for two reasons First, it is undisputed that Mr. Holder never told his
supervisors or anyone in management that he was uncomfortable with his jolmass@mo

longer wanted to be part of the graffiti investigation teahiling No. 451 at 63 Filing No. 451

at 73] In other words, although HMIN was aware of the offensive graffiti, it is undisputed that
Mr. Holder never notified a supervisor of his discomfort or asked to be reassigmeld would
have given HMIN anawareness that he perceived the workplace as hostile to him and an
opportunity to take remedial actio®eeChaib 744 F.3d at 98¢tholding that a corrections officer
who “presented no evidence that her employer was aware of anygreatdr than that inherent
to the position” could not show employer liability sufficient to survive summadgment) see
also RomaniszalSanchez v. Int'l Union of Operatirfgngineers, Local 150121 F. App’x 140,
146 (7th Cir. 2005f“She never complained to her supervisors. . . . Notice or knowledge of the
harassment is a prerequisite for liability.”Accordingly, HMIN is entitled to judgment on Mr.
Holders claim based o the graffiti.

Second, Mr. Holder has not presented evidenéfcient to create an issue of material fact
that HMIN was negligent in respongethe graffiti SeeCerros v. Steel Technologies, IN898
F.3d 944, 954 (7th Cir. 200%)T]h e employer can avoid liability fots employe€sharassment
if it takes prompt and appropriate corrective action reasonably likglyeteent the harassment
from recurring”). Prompt investigation is “a hallmark of reasonable corrective actitah.”On

the other hand, an employer’'s absence of remedial actions, suilimg to investigate or
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allowing offensive graffiti of which it is aware to remain, may subject it to ligbidr a hostile
work environment. SeeDaniels v. Essex Group, Inc937 F.2d 1264, 1275 (7th Cir. 1991)
(affirming district court’s award in favor of plaintiff faiving bench trial due in part to employer’s
“completely ineffective response to racially discriminatory incidents” thamdwsx graffiti).

It is undisputed that in respongethe offensive graffitiHMIN promptlyremovedt within
30 to 60 minutegpatrdled the bathroom every 30 minutes, and installed a camera that it later had

to remove after it was discovered:iling No. 451 at 78 Filing No. 451 at 8385; Filing No. 45

2 at 34; Filing No. 561 at 2] The only additional thingir. Holder identifieson summary

judgmentthatHMIN could have donevasto put up an additional cameratil[ng No. 49 at 1(

Mr. Holderpoints out that althoughe and his supervisor agreed thtit Holder’s suggestions of
an additional camenaould be a good idea, several weeks after the recommendation it “still had

not been implemented.”F{ling No. 49 at 1(Q In his deposition, however, Mr. Holder confirmed

that a facilities manager was in charge of installing the camera and that becausedieir wéoit
on leave shortly thereafter, he was aotuallysure wether it was installed but assumed it had

not been. Filing No. 451 at 9192.] Even assuming that HMIN did not follow through with.

Holder’s suggestion to install an additionahwera, the Court conclud#sat thisdoes not create
an issue of material fact regarding the reasonableness of Hid#Eiallresponse to thgraffiti,
especially because Mr. Holder admits tlatamerathat was previously installed had to be

removed afteemployees discovered ifFiling No. 451 at 8485.] With the exception of one

incident in October 2013, no graffiti appeared after April 2013linfp No. 453 at 3] Thus,

HMIN’s remedial actions ltimately worked, which demonstratt®eir reasonableness.
Although a reasonable jurgnay well find that thegraffiti at the HMIN plant was uttér

deplorablesuch that it may have created a hostile work environrfarthe reasons stated herein,
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the Court concludes that Mr. Holder has faileghtesent evidencereating an issue of material
fact regardinggmployer liability. Thus, HMIN is entitled to summary judgment as a mattanof
on Mr. Holder’'shostile work environmant claim based on tlgraffiti issue

C. Allegedly Discriminatory Treatment of Others®

HMIN also seeks summary judgment on Mr. Holder’s hostile work environment claim
based on discriminatory treatment he alleges other minority HafNloyees received.Filing

No. 46 at 2227.] It emphasizes that the merits of unrelated employment actions are oret thef

Court and that the people allegedly impacted by thdsatgins are not parties to this lawsuit.

[Filing No. 46 at 294 HMIN contends that Mr. Holder cannot succeed on a theory of “decon

hand harassment” because Mr. Holder had no invadvewith the situations he cites, they did
not alter the terms and conditions of his employmand the alleged events are insufficient to

support a hostile work environment claiffziling No. 46 at 2326.] HMIN emphasizes that its

research located no Seventh Circuit case where an actionable hostile work envidamenas
based solely on the alleged mistreatment of othé&ignd No. 24] Finally, HMIN reemphasizes
the absence of evidence to support employer liability.

In response, Mr. Holdatesignates evidence that he believes shotdsturbing pattern”

of discrimination at HMIN. [iling No. 49 at 1113] He contends that this alleged pattern

subjected him to a hostile work environmewén though he was not an employee directly involved

in the allegedly discrimitory treatment. Hiling No. 49 at 14 With respect to proof of the

employer liability elementr. Holder claims it is irrelevant that he has not identified a supervisor

3 HMIN asks the Court to strike evidence that Mr. Holder designated in oppositEummary
judgment on his claim based on the allegedly discriminatory treatment of otRénsg [No. 59
(asking to striké=iling No. 50-7throughFiling No. 50-13.] Because Mr. Holder’s claim fails as
a matter of law even if the Court considers that evidence, the Court deniessHWibhNon to

Strike as moot [Filing No. 59]
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because hes “not making a claim of vicarious liability based upon a statement of a supérvisor.

[Filing No. 49 at 12-13

In its reply, HMIN again emphasizes the standard for a hostile workamaent claim,
contending that the situations Mr. Holder cites come nowhere near that staridand. No. 58
at 1617.] HMIN again emphasizes that Mr. Holder has not shown hove tinegdents impacted

him and caused his work environment to be hostiéinp No. 58 at 17

To succeed on a hostile work environment claim, a plaintiff must show how the employee’
work environment was both subjectively and objectively hostlith 388 F.3d at 566 There
is no hostile work environment where the harassment about which the employee com@ains wa
not directed at themployee.ld. at 567(*There is no hostile work environment where as here, the
harassment about which Weaver complains was not directed at Mghile harassment directed
at someone other than the plainti#éin be relevantthe impact of such secodthnd harassment is
obviously not as great as the impact of harassment directed at the plaiatiffX plaintiff can
still demonstrate a hostile work environment through se¢amdl comments or situations where
the plaintiff is not the intended target, but the plaintiff still must show that whatdredipally
experienced” amounted to an objectively hostile work environment.

“The more remote or indirect the act claimed to create a hostile working envirotimeent,
more attenuated the inference that the woskewvorking environment as actually made
unbearable, as the worker claimsyUknis v. First Student, In&181 F.3d 552, 5556 (7th Cir.
2007) “Offense based purely drearsay or rumor really is ‘second hdntis less credible, and,
for that reason and also because it is less confrontational, it is less woundinge¢haa based

on hearing or seeing . and it is also more difficult for the employer to controld.
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Even construing the evidence in a light most favorable to Mr. Hofaehostile work
environment clem based on the allegedly discriminatory treatment of other HMIN workers fails
as a matter of lawln his opposition to summary judgmehtr. Holder summarizes the allegedly
discriminatory situationas follows:

One white employee was promoted over ancaft American employee who was

ineligible for the position. Several white employees were treated differently tha

an African American employee who were all accused of harassment. One African

American employee was demoted despite performing her job expectations and

similar situated employees being treated differently. Several employees wbo mad

racial slurs who should have been terminated were not.

[Filing No. 49 at 14 Mr. Holder admits that he did not personally witness any of these situations.

[Filing No. 451 at 15651.] Mr. Holder was involved with the investigation of two of them in his

role as an AR assiate, but not the othersFiling No. 451 at 151] Mr. Holder admits that he

looked at some of the files because he was curious to see what happened, not because he had been

taskel with doing so. Filing No. 451 at 23 Filing No. 451 at 128(“ looked into the files later,

yes, ma’'am . . .. Just curious to see how it was handlédif)jg No. 451 at 13637 Filing No.

45-1 at 291(Q: “That was part of your job? A. In that case [I] was curious. | wanted to seg if th
issue was an actual fact or was it something-tloatwas it a rumor.”).]

The Court agrees with HMIN that the meritstbé employment situations that did not
involve Mr. Holder are not at issue in this litigation. Insteadsuoceed on hikostile work
environment claim, Mr. Holder must show hdle citedsituationsresulted in harassmesb
severe or pervasive as to alidr. Holder'sown conditionof employmentand create an abusive
working environment for Mr. Holder.Smith 388 F.3d at 566seealso Hilt-Dyson v. Cig Of
Chicagq 282 F.3d 456, 462 (7th Cir. 200@pting that for a hostile work environment claim, the
“harassment must ks® severe or pervasias to alter the conditions of the victsremployment

and createan abusive working environmépt In respons to HMIN's motion for summary
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judgment,Mr. Holder does not argue, much leste evidencethat the situations he identifies

alteredhis own employment conditiorsg HMIN. [Filing No. 49 at 11-13

Mr. Holder’'s admissiosithat he did not personally witness any of the cited situatods
that he exposed himself to some of them by reviewing files to satisfy his own curigityy [

No. 451 at 15051; Filing No. 451 at 23 Filing No. 451 at 128 Filing No. 451 at 136137

Filing No. 451 at 29], significantly diminishes anympact on Mr. Holdés work environment,

Yuknis 481 F.3d at 5556. What remains is Mr. Holder’s deposition testimony ti@ahad no
complaints regarding how he was treatechis/supervisor Ms. StilleJackson or any of his €0

workers in the AR departmentEi[ing No. 451 at 3637.] And although Mr. Holder testified that

supervisor Ms. Fortkamp treated him “differently,” he admitted that he couldayoit was

because of his raceFi[ing No. 451 at 20§; seeSmith 388 F.3d at 56¢holding that to survive

summary judgment on a hostile work environment claim, one of the things the employee must
show is he was subjected to harassmentdoasdis race).
Yet Mr. Holder does not assert supervisor conduct as a basis of liability for HNIbN.
does Mr. Holdepresentkevidencethat he notified anyone at HMIN of amylverse effeataused
by the treatment of others on his own conditions of employment. Absent such HMidé had
no opportunity to respond.HMIN therefore cannobe subject to employer liability for the
allegedly hostile work environment that Mr. Hold#sims to havexperienced.SeeChaib, 744
F.3d at 986see alsdRomaniszak-Sanchel21 F. App’xat 146.
For all of these reasons, the Court concludes that HMIN is entitled toaynjudgment
on Mr. Holder’s hostile work environment claim based on the allegedly discrimyrtagéatment

of other HMIN employees.
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D. Combination Claim

In his statement of claims, Mr. Holder listed a third hostile work environmain tbased
on a combination of the graffiti and the differential and unconscionable treatméiitig [No.
44 at 2] The parties did not separately brief thisrd@n summary judgment, btlBMIN moves
for summary judgment on all of Mr. Holder’s claims andis response brieMr. Holder cited
the combination ofhis circumstancesn conjunction withhis claim regarding the allegedly

discriminatory treatment ofonme of his coworkers. Filing No. 49 at 12(arguing thatthe

“combination of discriminatory treatment of othengoyees as well as the graffitgxceeded
cases in which summary judgmdrad been granted to an employer).]

The Court concludeas a matter of law that the reasons it cited for granting summary
judgment onMr. Holder’s offensive graffiti claim andhis allegedly discriminatory treatment of
co-workers claimalsoresult insunmary judgment in favor of HMIN on a combination claim. For
example, the Court concludedtlwMr. Holder’s priorclaims that there is no evidence tihat
notified a supervisor of either situation as it pertained to him, such that HMINiweldubject to
employer liability for the allegedly hostile work environment to which Mr. Holder ddimwas
subjected. Given that the Court has concluded that Midddas not presented evidence of
employer liability to survive summary judgment on the individual claims he makes, the hostil
work environment claim he makes based on a combination of those situationdasodanatter
of law.

V.
CONCLUSION

For the foregoing reasons, the Co@RANTS HMIN’s Motion for Summary Judgment
[Filing No. 45] HMIN’s Motion to Strike iSDENIED AS MOOT. [Filing No. 59] Final

judgment shall issue accordingly.
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