HALL v. USA

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION
JESSE HALL,
Petitioner,
VS. Case No. 1:18+~00506LIM-TAB

UNITED STATES OF AMERICA,

Respondent, )
Entry Denying Motion for Relief Pursuant to 28 U.S.C." 2255
and Denying Certificate of Appealability
For the reasons explained in this Entry, the motiodesse Hal(“Mr. Hall”) for relief
pursuant to 28 U.S.C. § 2255 mustdeaied and the action dismissedtiprejudice. In addition,
the Qourt finds that a certificate of appealability should not issue.
|. The § 2255 Motion
Background
OnJuly 21, 2009, Mr. Hallvas charged inralndictmentwith one count of possession with
intent to distribute 500 grams or more of a mixture or substance containing aldetastaunt of
cocaine, in violation of 21 U.S.@8841(a)(1) and 841(b)(1)(B)(ii), in:a9-cr-00112WTL-KPF
1. On July 22, 2009, the government filed an information pursuant to 21 U.85C(&)(1) as to
a 1999 felony drug offense conviction.
On January 172010, Mr. Hall filed a petition to enter a plea of guilt9n January 20,
2010, he filed a plea agreement pursuant to Rule 11(C)(bdf the Federal Rules of Criminal
Procedure. OnMay 7, 2010the Court conducted a hearing dfr. Hall's petition to enter a plea

of guilty. At the hearing, theCourt advisedVvir. Hall of his rightsand heard the factual basis for
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the pleaThe Court deerminedthatMr. Hall was competent to enter a plea of guilty and the plea
was knowingly and willingly made.he Court accepted/r. Hall's plea of guilty and adjudged
him guilty as charged.

A sentencing hearing was held thie same dayl he Court sentena&Mr. Hall to a term of
120 months in prisoto be followed by an 8 year termsipervised releas@¢udgment was entered
on the docket on May 14, 2010.

Complying with the terms of the plea agreement, Mr. Hall did not appeal his conviction or
sentenceOn March 24, 2014, Mr. Hall filed his motion for relief pursuant to 28 U.S.2255.
He placed his motiom the prison mailing systeon March 20, 2014.

Discussion

A motion pursuant to 28 U.S.C. 2255 is the presumptive means by which a federal
prisoner can challenge his conviction or senteSeeDavis v. United Sates, 417 U.S. 333, 343
(1974). In his 8§ 2255 motiomMr. Hall asserts thalis attorney was ineffective by allowing an
enhancemenbthis sentence under 21 U.S.C. § 851 to be included in the sentence agreed to in his
guilty plea.The United States argues tivdit. Hall’'s 8§ 2255 motion is timéarred and also barred
by the waiver of post-conviction relief rights found in the written plea agneeme

Satute of Limitations

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA"akkshes a one
year statute of limitations period for 8 2255 motions. 28 U.S.C. 8§ 2255(f). For purposes of
§ 2255(f)(1), that period runs from “tleate on which the judgment of conviction becomes final.”
Id. A judgment of conviction becomes final when the conviction is affirmed on direct review or
when the time for perfecting an appeal expif@Eay v. United Sates, 537 U.S. 522, 527 (2003).

As noted, the judgment of conviction was entered on May 14, RxL®all’s conviction became



final on May 28, 2010. Using the oiyear period from the date on which the judgment of
conviction became finaMr. Hall's present motion would have to have beerdfitsy May 31,
2011, to be timely. Applying the prison mailbox rusee Houston v. Lack, 487 U.S. 266, 271
(1988),Mr. Hall's § 2255 motion can be considered to have been filed on the date he placed the
motion in the prison mail systerivarch 20, 2014 That date was almost three years after the
§ 2255(f)(1) statute of limitations period expirddt. Hall's motion is timebarred

Mr. Hall acknowledges that his2255 motion was not timely filed und&r2255(f)(1) He
argues thainstead, 255(f)(3)applies. That subsection provides that the one year limitation runs
from “the date on which the right asserted was initially recognized by the Su@@me if that
right has been newly recognized by the Supreme Court and made retroactiveidgpicases
on collateral review 28 U.S.C.§ 2255(f)(3).

Mr. Hall appears to argue that his motion is timely urg2255(f)@) based olleyne v.
United Sates, 133 S.Ct. 2151 (2013) (holding thie Sixth Amendment rights recognized in
Apprendi v. New Jersey, 530 U.S. 466 (2000) also apply to facts triggering a mandatory minimum
sentencg The Seventh Circuit and every other circuit to address the issue have held, however,
that Alleyne does not apply retroactively on collateral revi€wayton v. United Sates, No. 13
3548, 2015 WL 3895767 (7th Cir. June 25, 2015) (petitiorddr filed Sept 22, 2015)Without
deciding here whetheXlleyne even applies to the facts of his casenithe future the Supreme
Court decides thadlleyne is retroactive, Mr. ldll may file an application for leave to pursue a
second § 2255 motion pursuant to 28 U.S.C. § 2244(b)(3) in the appropriate court of appeals.

Mr. Hall also argues that “tardiness is irrelevant where a constitutional issaised and
where the prisoneis still confined,” quotingMcKinney v United Sates, 208 F.2d 844, 847

(D.C.Cir. 1953). His reliance on a 1953 case having very different facts, decided loreythef



AEDPA imposed the one year statute of limitations in 1996, is meritless.

“The lawis full of deadlines, and delay can lead to forfeituf@.oss v. Town of Cicero,
Illinois, 528 F.3d 498, 500 (7th Cir. 2008). In this case, the deadline to file a motion pursuant to
28 U.S.C! 2255 passed long before Mr. Hall filed his motibt. Hall's § 2255 motion is time-
barred.

Waiver

The United States also argues that Hall's § 2255 motion is barred by the waiver of
postconviction relief rights found in the written plea agreement. Although the Court need not
consider this additional defense in light of the timeliness issue, it will brieflysissby it, too,
lacks merit.

The pleaagreement provided thitr. Hall agreed to the mandatory minimw@ntence of
120 months’ imprisonmenBlea Agreemerf 3. Theterm of supervised release and #r@ount
of thefine wereleft to the discretion of the Coutd. In exchange for the concessions made by the
government and in the event the Court sentenced him to 120 months imprisonment)l Mr. Ha
“expressly waive his right to appedhe conviction andanysentence imposed in this case on any
ground, . . . [and] also expressly agrees nobtdest or seek to modifyhis convictionor sentence
or the mannein which it was determined in anype of proceeding, includindyut not limited to,
an action brought under 18 U.S.C. § 3582 or 28 U.S.C. § 2255.” Plea Agreement ¥ 8.

The Seventh Circuit has recognized the validity of waivers such as that includeglaa
agreement in this case. “A daftant may validly waive both his right to a direct appeal and his
right to collateral review under § 2255 as part of his plea agreeraiel’ v. United Sates, 657
F.3d 675, 681 (7th Cir. 2011). Such waivers are upheld and enforced with limited exxéptio

cases in which 1) “the plea agreement was involuntary,” 2) “the district court waliea



constitutionally impermissible factor (such as race),” 3) “the sentence excdwdathtutory
maximum,” or 4) the defendant claims ineffective assistance of counselaimomelo the
negotiation of the plea agreemeld. (internal quotations omittedyee also Mason v. United
Sates, 211 F.3d 1065, 1069 (7th Cir. 2000) (because the ineffective assistance of counsel
challenge relating to sentencing had nothimglo with the issue of deficient negotiation of the
waiver, the petitioner waived his right to seek pamtviction relief);Jones v. United Sates, 167
F.3d 1142, 1145 (7th Cir. 1999) (“waivers are enforceable as a general rule; the right to mount a
collateral attack pursuant ta2255 survives only with respect to those discrete claims which relate
directly to the negotiation of the waiver”).

In Mason, 211 F.3d at 1069, the court suggested the following analysis in determining
whether a claim has bewmived: “[C]an the petitioner establish that the waiver was not knowingly
or voluntarily made, and/or can he demonstrate ineffective assistance of coiimgekpect to
the negotiation of the waiver?d. Mr. Hall challenges his sentence and the manmevhich it
was determinedde argues that trial counsel was ineffective for failing to argue that the section
851 information was unlawful because he was thereby punished for a crime that vistechat |
the indictment. He cites no authority for thisposition, nor could hesee United Satesv. Luckey,
290 Fed.Appx. 933, 935 (7th Cir. Aug. 25, 2008) (rejecting this argument and stating thiaebeca
defendant was charged in an indictment, there could be no section 851(a)(2) viSkstialiso
United Sates v. Jackson, 189 F.3d 502 (7th Cir. 1999) (section 851(a)(2) requiring an indictment
before increasing punishment dows apply to the prior conviction on which a section 851(a)(1)
enhancement is based)). Contrary to Mr. Hall’'s contention, he has not been subjected to double

jeopardy under these circumstances.



Mr. Hall further argues that counsel failed to verify that the date of offéntiedate, and
other identifying information related to the prior felony matched Mr. Hall. MH. ditees not argue
that he was not, in fact, convicted in 1999 of a prior felony drug charge in lllinois. Hevaes a
of the section 851 information before he signed his petition to enter a plea agreembatded t
agreement. He has simply shown no ineffective assistaihcounsel under these circumstances.
Mr. Hall has not shown that his plea agreement was not knowingly and voluntarilynioralas
heshown any ineffective assistance of counsel with respect to the plea agteement

“We have repeatedly held that a valary and knowing waiver of an appeal [and § 2255
challengel]is valid and must be enforcedJnited Sates v. Sakellarion, 649 F.3d 634, 638 (7th
Cir. 2011) (internal quotation omitted). “The presumption of verity [of a defendaatésygents in
pleading gulty] is overcome only if the defendant satisfies a heavy burden of perstiddioted
Satesv. Logan, 244 F.3d 553, 558 (7th Cir. 2001) (internal quotation omittdd)Hall has not
met that burden.

Accordingly, the waiver provision is valid and whiké enforcedMr. Hall’'s § 2255motion
is barred by the waiver provision of his plea agreement.

Conclusion

The foregoing circumstances show thit Hall is not entitled to relief pursuant to 28
U.S.C. 8§ 2255. The motion for relief pursuant to § 225hereforedenied. Judgment consistent
with this Entry shall now issue.

ThisEntry shall also be entered on the docket in the underlying criminal action, No.

1:09-cr-00112-L IM -K PF-1.



[1. Certificate of Appealability

Pursuant to Federal Rule of Appellate Procedure 22(b), Rule 11(a)Rdlds&soverning

" 2255 Proceedings, and 28 U.S.C. 2253(c), the Court finds thir. Hall has failed to show that

reasonable jurists would find it “debatable whether the petitaiest valid claim of the denial of

a constitutional right” and “debatable whether the district court was carrets procedural

ruling.” Sack v. McDanidl, 529 U.S. 473, 484 (2000). The@t thereforalenies a certificate of

appealability.

IT ISSO ORDERED.

Date: 10/13/2015

Distribution:
Electronically registered counsel

Jesse Hall
#11250-424
Sandstone FCI
Inmate Mail/Parcels
P. O. Box 1000
Sandstone, MN 55072

Southern District of Indiana
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