RICCI et al v. BEECH GROVE CITY SCHOOLS et al Doc. 51

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

RICCland KARENC,,
Parens and next of friendsf L.C.,

Plaintiffs,

V. CaseNo. 1:14ev-005769WP-DML
BEECH GROVE CITY SCHOOLS and
SOUTHSIDE SPECIAL SERVICES OF
MARION COUNTY,

N N N N N N N N N N N N

Defendants.

ENTRY ON CROSSMOTIONS FOR SUMMARY JUDGMENT

This matter is before the Court orossmotions for summary judgment filed pursuant to
Federal Rule of Civil Procedure b§ Plaintiffs Ricci and Karen C., parents and next of friends of
L.C., (collectively “Plaintiffs”) (Filing No. 35, and by Defendants Beech Grove City Schools and
Southside Special Services of Marion Cguiabllectively, “Defendantsor “School’) (Filing No.

42). The dispute in this matter surrounds Plaintitissertion that the hearing officer's decision
was arbitrary and capricious and against the protections afforded by the Individidial
Disabilities Education Act, 20 U.S.C. § 1480seq. Defendantsdeveloped an individualized
education program fdr.C. who has disabilities The Plaintiffsrequested a due process hearing,
assertinghat the individualized education program was inapproprigtdlowing adue process
hearing, the hearing officer determined that the individualized education pragimappropriate
and this lawsuit for judicial review followedPlaintiffs filed aCompaint requesting reversal of
the hearing officer’s decision regardibgC.’s individualized education program to provide a free

appropriate public educatiorBoth parties moved for summary judgment on the Complédtat.
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the following reasonghe Plaintifs’ Motion for Summary Judgmerg DENIED andthe School’s
CrossMotion is GRANTED.

.  BACKGROUND

A. Individuals with Disabilities Education Act

The United State€ongress enacted the Individuals with Disabilities Education Act
(“IDEA”) to “ensure that althildren with disabilities have available to them a free appropriate
public education,™prepare [children with disabilities] for further education, employment, and
independent living,” “ensure that the rights of children with disabilities and paoérdsch
children are protected,” and “assist States, localities, educational service agencies, and Federal
agencies to provide for the education of all children with disabilities.” 20 U.S.C. § 1400(d)

States are eligible to receive federal fundingti@r education of children with disabilities
if the states meet certain criteria, including making a free appropriate pubdiatieh available
to all children with disabilities.See 20 U.S.C. 8§ 1412As part of the IDEAschool districts that
receive feleral education funds must provide children with disabilities a free appropriate public
education in the least restrictive environmeBt. of Educ. v. Ross, 486 F.3d 267, 273 (7th Cir.
2007). The IDEA provides as follows regarding education in the least restrictiverement:

To the maximum extent appropriate, children with disabilities, including children

in public or private institutions or other care facilities, are educated with ehildr

who are not disabled, and special classes, separate schooling, or other tdmoval

children with disabilities from the regular educational environment occurs only

when the nature or severity of the disability of a child is such that education in

regular classes with the use of supplementary aids and services canroébedac

satisfactorily.
20 U.S.C. § 1412(a)(5)(A)[T] he IDEA requires that the school district educate [the disabled

child] with his nondisabled peers to ttgreatest extent appropridte.Hjortness v. Neenah Joint

Sch. Dist., 507 F.3d 1060, 1066 (7th Cir. 2007) (citing 20 U.S.C. § 1412(a)(5)(A)).



“The IDEA requires that the state determine what is uniqaplyropriatéfor each childs
education by preparing an [individualized education program] developed throughirthe jo
participation of the local education agenttye teacher, and the parentsdjortness, 507 F.3dat
1064. An individualized education program (“IEPH defined asa written statement for each
child with a disability that is developed, reviewed, aavsed in accordance wislection 1414(d)
of this title” 20 U.S.C. § 1401(14).

In developingeach child’s IEP, the IEP Team. shall consider—

(i) the strengths of the child;

(i) the concerns of the parents for enhancing the education of their child,;

(i) the results of the initial evaluation or most recent evaluation of the child;

Z\r/])dthe academic, developmental, and functional needs of the child.
20 U.S.C. § 1414(d)(3)(A). Thudtlhe statute assures the parents an active and meaningful role
in the development or modification of their child’s IERHjortness, 507 F.3d at 1064 (citingoss,
486 F.3d at 274).

However, “parents, no matter how weibtivated, do not have a right under {H2EA]
to compel a school district to provide a specific program or employ a specifioto&tgy in
providing for the education of their handicapped childlachman v. Illinois Sate Bd. of
Education, 852 F.2d 290, 297 (7th Cit988). [JJust becausfa] placement was contrary to the
parents’ wishes, it does not follow that the parents did not have an active andgiutaaia in
the modification of their [child’s] IEP.'Hjortness, 507 F.3d al065—-66. School districts are not
required to do more than to provide a program reasonably calculated to be of educational benefit
to the child; they are not required to educate the child to his or her highest p&tdbtaiston
Cmty. Consol. Sch. Dist. No. 65 v. Michael M., 356 F.3d 798, 802 (7th Ci2004). ‘A child’'s
placement must be based on the TEPHjortness, 507 F.3dat 1064 ¢iting 34 C.F.R. 8

300.116b)(2)).



B. Factual and Procedural Background

L.C. is a young man who qualifies for special education and related seidieass born
June 7, 2004andcurrently is a student at Fortune Academy, agtevschool that focusses on
educating students with langualgased learning disabilities through midénsory instruction.
Plaintiffs Ricci and KarerC. are theparents of L.C.Defendant Beech Groweity Schools ighe
local school agency in which L.Cesides Defendant Southside Special Services of Marion
County isa special education cooperative with which Beech Gig Schools contracts to
provide its students with special education and related services.

L.C.s complex and diverse medical chaljes began when he was in utero when he had
a stroke that led to aexcessive accumulation of cerebrospinal fluid on the brain, a condition

known as hydrocephalygiling No. 1-2 at ). Because of this condition, within a few days of

L.C.’s birth, doctors were required to operate on L.C. to install a shunt to drainithédl Since
this initial installation of the shunt, L.C. has had seven additional surgeriegheo r@place or
repair the shuntWhenever the shunt malfunctions, it leads to headaches, vomiting, and an unusual
gait. L.C. also was diagnosed with cerebral palsy and mitochondisahse when he was an
infant. Id.

He also has rightided spasticity and hemiparesis, which is weakness of the entire right
side of the bodyld. As a result of this condition, L.C. has little flexibility or strength in histrigh
hand and right legln 2011, he had reconstructive surgery to his right foot to lengthen and relocate

tendons filing No. 1-2 at §. L.C.alsohad surgery to correct his strabismus, or lazy dgeat

1.
When L.C.was approximately twgears old, he began experiencing seizukésalth care

providers erroneously overdosed L.C. with seizure medication, which led to tHepaeest of
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severe gastrointestinal issues manifest by reflux and choking wheg. ddtiat 8 In 2009, when

L.C. was approximately five years old, he underwent a radical procedure itwaddirhis seizures.

He underwent a left functional hemispherectomy, which is the removal of thelefitzerebral
hemisphere of the braind. While the hemispherectomy successfully eliminated L.C.’s seizures,
the procedure left him blind in the right half of each efs.a resulthe has no peripheral vision

to the right. L.C. has sensory sensitivities to light and to loud noigés.mitochondrial disease
causes #0ss of motor control, muscle weakngasd pain andit significantly impedes his energy
level.

In 2007, when L.C. was approximately three years old, the School evaluated L.C. to
determine if he qualified for early childhood special education servieés.development and
skills were below average, so he qualified to receive early childhood spduaition services.
L.C. participated in an early childhood services program at the School for oné&niearNo. 1-

2 at §. After this first year in the program, L.C.’s parents dedidhat they would homeschool
him.

In May 2012, L.C.’s mother contacted the School to discuss the possibility of L.C.
attendingschool there during the coming school yg&aR. 270). She informed School officials
of L.C.’s extensive medical challengasd noted some of her concerns with L.C.’s participation
in public school. She informed the School that L.C. would need a@mene assistant to help
him throughout the school dayShe also provided the School with physical therapy and
occupational thepy evaluations. Id. The School conducted a multidisciplinary evaluation of

L.C. during the summer of 2012 to assist in determining L.C.’s educational needs (A-R2R71

! The parties manually filed under seal the administrative record of thegulings that are under review in this case
(Filing No. 23. The Courtwill use theabbreviation*A.R.” for dl citations to the manuallfiled administrative
record
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The evaluation was deficient considering L.C.’s extensive medical histmhchallengesThe
School held a case conference committee meeting in August 2012 to reviewelv&uations
and determine an appropriate IEP for L.C. for the coming school ye@r's mother expressed
specific concerns with the School’s IER.R. 273-74).

L.C. attended the School for two hallys on August 27 and 28, 2012, but it quickly
became clear that the School was not prepined.C.’s special needs. The principal refused to
allow L.C.’s mother to observe L.C.’s classroom and provide direction to the teacikstaff
(A.R. 276-77). The Plaintiffs met with the School on September 11, 2012, and suggested placing
L.C. at Fortune Academy. The School opposed the placement and ended the meeting (A.R. 279).
Because th@laintiffs did not believeahe Schoobffered a free appropriate public education
L.C. as required by the IDEAheyunilaterally withdrew L.C. from the School and enrolled him
at Fortune AcademyHe shrted at Fortune Academy in October 2012 (A.R. 280).

On October 30, 2012he Plaintiffs filed a request for a due process hearing to challenge
the School's20121EP for L.C. (A.R. 263). A due process hearing was held over four days in
January 2013, and in February 2013, the hearing officer issued a decision in favor of ths Plaint
(A.R. 262) The hearing officer determined that the School’'s IEP was not reasonabliiegicu
to confer an educational benefit on L.C., déinerefore did not provide a free appropriate public
education to L.C. The hearing officer ordered that the School pay for L.C.’s edutd&antuae
Academy for the 2022013 school yearThe School also was ordered to collect additional data
and devise an appropriate IEP for L.C. (A.R.-284). The hearing officer ordered that “[i]f, after
reviewing data from Fortune Academy and other sources, the Case Conferencét€&omm

determines the School could devise an appropriate IEP that would enable the &phoadbie a



free appropriate public education, the School shall involve Fortune Academy staff and the
Student’s mother to facilitate transition to a new educational envirorfm@nR. 292.)

In May 2013, Fortune Academy provided to the School an assessment report of two
curriculumbased tests, two reports of an achievement test, and seventeen pages of written work

from L.C. Filing No. 1-2 at 18-11). These tests indicated that L.C. had made improvements in

various areas while he attended Fortune Acaderyring June and July 2013, the School
conducted a multidisciplinary educational evaluation of LL€.at 11. The School attempted to
conduct classroom observations of L.C. at Fortune Academy a flagtevaluation, but because

of an impasse over Fortune Academy’s policies for observations, the observaremnsacerred.

Id. at 13. The School’s evaluation confirmed that L.C. had verbal, visual, motor, intellectual, and
academic deficienciebowever, le had strong social skill§ he evaluation also revealed that L.C.
had a significant need for assistive technololgy.at 11-13.

On July 26, 2013, the School met with L.C.’s parents to discuss the 2012 IEP and the
upcoming 2013 IEPL.C.’s mother noted that the School did not have certain plans in place and
mentioned L.C.’s progress reports from Fortune Academy, to which the School respondel that t
progress reports had never been provided (A.R. 211aer an July 26, 2013, the School asked
Fortune Academy to provide to the School L.C.’s health care action plan, his evaple, and
his progress reports from his classroom teacher in preparatiorefoasle conference committee
meeting in August tossist the School in developing the 20E® for L.C. (A.R. 1186).Fortune

Academy staff were on summer break at the time of the request and did not providedgbidequ

documents when they returnédling No. 1-2 at 14. Fortune Academy created quarterly progress
reports for L.C. during the 20242013 school year, and L.C.’s parents received these reports on

January 18, 2013, March 28, 2013, and at the end of the fourth quarter of school via malil, yet they
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did not provide the progress reports to the School at the July 26, 2013 meetingtbe afesting.
The Plaintiffs and Fortune Academy did not provide the progress reports to the School despite
knowing of the School’s need for the reports to help create an appropriate. EERB{R, 1242

50; Filing No. 1-2 at 1%

Based on the information available to hetSchool developed a 2013 IEP for L.C. and
held a cas conference committee meetimig August 9, 2013Thedraft2013 IEP placed L.C. in
his local public school, South Grove Intermediate ScliadR. 1112) The case conference
committee meeting was held to discuss the draft IEP with the intent tadimallEP for 2013
2014. At the lkeginning of the meeting, L.C.’s parents requested an independent educational
evaluation of L.C The School denieche parentstequest andiled a request for due process

hearingto determine the adequacy of the School's 280488uation(Filing No. 1-2 at 15.

The same hearing officer who had presided over L.C.’s due process hearamyanyJ
2013 and had issued a decision favorable to L.C. in February 2013 presidedeo8ehool’s
requested due process hearingfter receiving testimony and evidence, the hearing officer
determined that the School had conducted an appropriate educational evaliieby
abrogaing any obligation to pay for L.C.’s requestiediepenént educational evaluatiofi{ing
No. 34-2 at 1#18).

During the August 2013 case conference committee meeting, L.C.’s parentacret te
and staff from Fortune Academy provided inputhe School regarding reports, evaluations, and

the draft IEP(Filing No. 1-2 at 16-17). They provided inputiboutL.C.’s progress at Fortune

Academyand addressed some of the pregub goals in the IEPHowever, they did not provide
new documents, evaluations, or reports. Another meeting was held on September 30, 2013, which

involved L.C.’s parents and the School, during which the parents provided additional keedbac
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about the IERFiling No. 1-:2 at 17 A.R. 1145. Based on the input received from L.C.’s pasent

and Fortune Academy’s teactaard staff, the School made some revisions to the draft 2013 IEP
and finalized the proposed IEP on October 7, 2013 (A.R. 1112).

At the time that the 2013 IEP was finalized, L.C. was nine years old and sthetifogitth
grade (A.R. 1112)The IEP notedhat L.C. was eligible for special education services based on a
primary disability of traumatic brain injury with secondary disabilities of olapimpairment,
other health impairment, and blind or low visi@gnR. 1123). The IEP established goals ianous
areas for L.C. for the 2032014 academigearas well as methods for measuring L.C.’s progress
toward achieving those goalsThe IEPalso noted the diverse and numerous limitations and
challenges that L.C. experiencesdit establishechumerous accommodatignsodifications,
strategies, and services to address L.C.’s limitations and challefge$EP proposed placement
of L.C. at South Grove Intermediate School asthblishe@ support plan to help L.C. transition
from Fortune Academy to South Grove Intermediate School (A.R. 1136).

The IEP provided for L.C. to receive somengral educatiowith his nondisabled peers
somespecial educatiorg one-onene aiddo assist throughout the dagstperiods, andssistive
technology.The IEP also provided for training fegachers and staff at the School as wefieses
awarenesgraining (A.R. 1112-45). It also included statements from L.C.’s parents regarding his
strengths, interests, and activities, as well as their concerns; a summaty ®fhiedical history;
progress monitoring data; and L.Ctrenpresent levels of achievement and skilid.

The School provided the final proposed 2013 IEP to L.C.’s parents, and after thesir, revi
the parents filed a request for a due process hearirftptiemgethe appropriateess of the IEP

(Filing No. 12 at 9. The same hearing officer assigned to the two previous due process hearings
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involving the School and L.C.’garents was assigned to conduct this due process hedineg.
due process hearing was held on February 4, 5, 17, and 24,2044 1

Before the due process hearing was hel@,’s parentsired Dr. ShaungErenberg“Dr.
Erenberg”) to conduct an independent educational evaluation and to provide testinnang e
process hearingDr. Erenberg reviewed the earlier evaluation reports, L.C.’'s academi@gpsogr
reports, his school work samples, the assessment reports, and the School’s piEpoded |
Erenberg interviewed the School’s teachers and s&ifé also conducted classroom observations
of the proposed placement, classroom observations oat. Kbrtune Academyand an additional

academic achievement assessnfeiing No. 1-2 at 273. Dr. Erenberg had many criticisms of the

School's 2013 multidisciplinary evaluation report and the 2013 IEBR.Erenberg’s evaluation
was conducted in January 2014, so it was not available to the School for consideration and
incorporation into the IEP when the October 2013 IEP was finalizkdt 28

After holding the due process hearing on February 4, 5, 17, and 24, 2014, the hearing
officer issued her decisian March 11, 2014Hling No. 1-2). In the decision, the hearing officer
addressed each of the complaints that the Plaintiffs had regarding the S&dd’ IEP. The
hearing officer reviewa and discussed the 2013 IEBhe addressed L.C.’s medical challenges,
the evaluations, the procedural history of the parties’ interactions and letgisyend the hearing
officer’s previous decisionsThe hearing officeruled in the School’s favomal determined that
the School’'s 2013 IEP met the legal requirements of 511 I.A.C. 7, was reasonably ezhliculat
confer an educational benefit on L.C., gndvided an appropriate placement in the least restrictive
environment for L.C.The hearing officealso directed the School to update the IEP to reflect new

levels of performance, goals, and implementation dates because of the passagbeativaan

10
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the IEP date and the decision datel. at 29 The Plaintiffs filed their request for judicial rewe
of the hearing officer’s decision on April 14, 2014.

II.  STANDARD OF REVIEW IN IDEA CASES

In the context ofudicial reviewof IDEA cases;the standard of reviewiffers from that
governing the typical review of summary judgmeng&vanston, 356 F.3dat 802 (citation and
guotation marks omitted)When reviewing the decision below, “the ceuf) shall receive the
records of the administrative proceedin@s; shall hear additional evidence at the request of a
party; and(iii) basing its decision on the p@nderance of the evidence, shall grant such relief as
the court determines is appropriate20 U.S.C. § 1415 (i)(2)(C) “So the court can take new
evidence in addition to receiving and reviewing the administrative red®ud.when no new
evidence is déred-as herethe cases are decided on summary judgment, which is the procedural
vehicle for asking the judge to decide the case on thedfdbes administrative record Evanston,

356 F.3dat 802.

The Seventh Circuit has explained that V&) though it is grounded on an administrative
record, the decision must be based on a preponderance of the evidence, and the pergpngchallen
the decision of the agency bears the burden of grddf. Further, “[tlhe district court must give
‘due weightto theresults of the administrative proceedings and must not substitutetitsats of
sound educational polityor those of the school distrittld. (citations omitted).This is because
“courts lack the specialized knowledge to resolve issues of edaadadicy.. . . School districts
are not required to do more than to provide a program reasonably calculated to be of educational
benefit to the child; they are not required to educate the child to his or her highesalgotéoht

(citations omitted).

11



II. DISCUSSION

A. Scope of Judicial Review

The Court first addresses the scope of its judicial review of the hedficgy’'s decision
challenged by the Plaintiffs in their Complainkhe Plaintiffs assert that they are seeking relief
from this Court based on the hearing officer's March 11, 2014 decision as well asefor t
Defendants’ failure to implement the IHO’s prior decision,-6iIRF2013, which aggrieves

Plaintiff's rights.” (Filing No. 1 at 1)

When a party challenges a hearing officer’s decision in an IDEA‘§fs$es party bringing
the action shall have 90 days from the date of the decision of the heffigegto bring such an
action, or, if the State has an explicit time limitation for bringing sucbraatnder this subchapter,
in such time as the State law allow0 U.S.C. § 1415 (i)(2)(B)Indiana’s administrative code
that governs special eduaaticlaims establishes that “pder IC 421.5-55, a petition for review
by a state or federal civil court must be filed within thirty (30) calenidgs after the date the
independent hearing officer’s written decision is received by the.pd&yl LA.C. 7-45-9.Based
on the time limitation set for bringing a civil action to challenge a hearing dffidecisionand
the Plaintiffs’ case being filed on April 14, 2014, the only decision that can be challentesl by
Plaintiffs is theMarch 11, 2014 decision, wherein the hearing officer determined that the School’s
2013 IEP for L.C. was reasonably calculated to confer an educational benefheagidre
provided a free appropriate public educatidme substance and content of the hearing officer’s
earlier decisions-dated February 28, 2013 and November 12, 2048 not be reviewed
because those decisions fall outside the limitations period.

The Plaintiffsfurther allege that they have been “aggrieved” by the School’s “failure to

implement” the heanig officer's February 28, 2013 decision. They assert that the hearing officer

12
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“refused to consider whether L.C. had been denied a free appropriate public educdtien by

School’s failure to follow the first decision(Filing No. 1 at 4 25.) The Plaintiffs further allege

that the hearing officer “wrongly dismissed the issue of whether La€ denied a free appropriate
public education by the School’s failure to implement her caignearing decision.(Filing No.
1at5929)

The School asserted in gsimmary judgmenResponse Brief that the Plaintiffs failed to
raise tle issueof implementation of the 2012 FEin their opening brief, and ¢nefore the
argument $ waived for judicial review on the summary judgment motiolmsthar Response-
Reply Brief, the Plaintiffonly briefly mention in a footnote the issue alleged in their Complaint.
They notethat they “tried to ask the hearing officer to look at whether L.C. was denied a free
appropriate public education because the School had not fully implemented her ord@@18om
but the hearing officer refused to consider whether this denied L.C. a free agiprgoublic

education. This too was error.Filing No. 46 at 39

The Seventh Circuit has been clear that issues must be raised in opening briefstand mus
be developed through argument supported by lagé#hority. See Wachovia Sec., LLC v. Banco
Panamericano, Inc., 674 F.3d 743, 758 (7th CR012)(“because appellants did not raise this issue
in their opening briefs, they waived any argument on this rjlingarett v. Roberts, 657 F.3d
664, 674 (7th Cir. 2011) (argument addressed in two sentencpsning brief deemed waived);
Boomer v. AT&T Corp., 309 F.3d 404, 422 n.10 (7th CR002) (where partyfails to support
position with any legal analysis or citatidghe argumens waived; United States v. Lanzotti, 205
F.3d 951, 957 (7th Ci2000)(“perfunctory and undeveloped arguments, and arguments that are

unsupported by pertinent authority, are waiyed

13
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Without any legal analysis or supporting authority, the Plaintiffefly mention in a
footnote in theiResponsdReply Briefthdr claim that the hearing officer erred by not considering
the School’s alleged failure to implement the 2012 IBBcause the Plaintiffs did not address this
claim in their opening brief and did not develop it with supporting legal authority, the Court
determines that the claim relating to the failure to implement the 2012 IEP is waikad, the
scope of judicial @view in this matter is limited to a review of the hearing officer's March 11,
2014 decision regarding the 2013 IEP for L.C.

B. Reviewof the Hearing Officer's March 11, 2014 Decision

When reviewing a hearing officer’'s IDEA decision, the district countgiiry is twofold.

First, has the State complied with the procedures set forth in the Act? And second,

is theindividualized educational program developed through the Act’s procedures

reasonably calculated to enable the child to receive educational bereths2e

requirements are met, the State has complied with the obligations imposed by

Congress and the courts can require no more.
Bd. of Educ. v. Rowley, 458 U.S. 176, 20®7 (1982). Thus, a reviewing court looks at whether
the school agency complied with the procedures of the IDEA and whether tineré&Bonably
calculated to enable tlstudent ¢ receive educational benefités noted abovehe district court
gives “due weighit to thehearing officer’s decision and will not substitute its avations of sound
educational policy for those of the school distbetauseourts lack the specialized knowledge
to resolve issues of educational polid&ranston, 356 F.3cdat 802.

The Plaintiffs did not challenge the hearing officer's decision basednyrprocedural
deficienciesthat fell short of the protections granted by the IDEHRather, the Plaintiffs focus
their Complaint and summary judgment argument on the substance of the 2013 IEFhaaditige

officer’s determination that the IEPrnsasonably calculated ppovideeducational benefite L.C.

Therefore, the Court will naddress at lengtthe first Rowley inquiry—procedural compliance

14



with the IDEA—but rather focus on theecond inquiry regarding the substance of the IEP and the
hearing officer’s decisian

Regardingorocedural compliance with the IDE#e Court briefly notes that thdaintiffs
met with the School on multiple occasions to discuss L.C.’s education and spedslanee
participated in developing IEPs for L.GNhen they were dissatisfied with the case conference
committee’s final IEPs, the Plaintiffs requested and weckdue process hearingghe hearing
officer allowed the parties to conduct discovery, received evidence, held hearergsultiple
days, and listened to testimony and argument during the hearigshearing officertimely
issued written decisions following the hearingster herreview, the hearing officer concluded

that the “October 7, 2013 proposed IEP met the requirements of 511 IAEIlNY (No. 1-2 at

29), which is the dministrative codenactedy the State of Indiana to implement the requirements
of the IDEA. Upon review of the record, the Court agrees with the hearing officer's conclusion
and determines that the Schamimplied with theprocedures set forth in the HA thereby
satisfying the first inquirget forth inRowley.

Turning to the substance of the 2013 IEP and the hearing officer’s determihatidmas
appropriatepn judicial review, lhe Plaintiffs reassert the sarfiféeeen arguments that they made
to the hearing officewvhen they initially challenged the School’s proposed. IHRe Plaintiffs
argue that the proposed IEP is not reasonably calculated to provide an educatiortaibleizfi
because(1) it was hypothetical; (2) L.C. was making progras&ortune Academy and transfer
from there would be detrimental; (3) the emeone aide had not yet been hired; (4) public school
placement would be detrimental to L.C.’s safety, independence, and ability tq$9ae; writing
goal was actually an sistive technology goal; (6) use of projection screens and amplification

devices conflicted with L.C.’s sensory sensitivities and needs; (7)etdng goal focused on
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fluency rather than accuracy; (8) L.C. already had achieved the skilldigkbmithe math goal;

(9) L.C. already performed the skills identified in the selfocacy goal; (10) the numerous
accommodations and modifications make South Grove Intermediate School mocevesind

L.C. less independenl 1) the IEP did not include a health care action p{é8) the IEP did not
include any social goal§13) the IEP did not include any science or social studies gdalsthe

IEP did not include any physical therapy or occupational therapy goalél5) the IEP did not
include goalghat the hearing officer stated in her first due process decision should have been
included in the 2012 IEP.

Pervading throughout their fifteen arguments is the Plaintiffs’ incorsseraon that the
Title VII burden shiftirg analysis applies to this IDEA casEhe Plaintiffs point to a Tenth Circuit
opinion in a Title VIl casand then explain the wetinown burden shifting analysis that applies
in Title VIl employment discrimination cased.hen, throughout theiargumentsthe Plaintiffs
asserthat they met their “burden of production,” and the School failed to respond by meeting its
burden. However, this is not the standard in IDEA casfd.]he decision must be based on a
preponderance of the evidence, and the perhalienging the decision of the agency bears the
burden of proof.”Evanston, 356 F.3cat 802.

Also pervading throughout muabf their fifteen arguments is the Plaintiffs’ praise of
Fortune Academy’s educational program and a comparison between Forahemcand the
proposed IEP.The Plaintiffs’ argumemstfocus on thig desie for L.C.’s placement aFortune
Academy andccompare the benefits of an education at Fortune Academy to those offered at the
School’s public placementBut the Court’s review doesot entail a comparison test, arttie

School does not have to provitlee “best” education availablég., (“[s]chool districts are not
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required to do more than to provide a program reasonably calculated to be of educational benefit
to the child; they araot required to educate the child to his or her highest potential”).
As the School noted in its Response Brief:

Plaintiffs, then, must do more than merely show that the placement they
prefer would be better for the StudetP. v. West Clark Community Schools, is
instructive on this point:

In making their arguments, the [parents] understandably have
glossed over the distinction between what is “appropriate” for J.P.
and what is best.” The IDEA empowers parents to be strong
advocates for their childne It is the [parentg right and duty to
attempt to push and cajole West Clark into providing the best
possible education for J.Plo that end, the [parents] have argued
strongly that J.P. began progressing much more rapidly once he
started his ABA/DTTtraining. But, while such an argument is
highly relevant at a case conference meeting, it does not carry much
weight in this legal actionThe law does not require West Clark to
provide J.P. with the better or best possible educatest Clarks

duty is only to provide an education that is reasonably calculated to
benefit J.P. Therefore . . . the [parents] will have to do more than
merely show that the IEP they have proposed would be better for
J.P.; they must show that the IEP proposed by \Wémtk was
“inadequaté,in the strict legatense prescribed by the IDEA.

230 F. Supp. 2d 910, 934 (S.D. Ind. 2002).

(Filing No. 43 at 25 The hearing officer noted in the conclusiof her decision that,

The fundamental inquiry in this current case, though, is not whether the private
placement continued to be appropriate for the Studather, the guiding question

lies in whether the School devised an individualized educafiterathat addressed

the Student’s unique array of needs and was reasonably calculated to confer an
educational benefit in the least restrictive environment.

(Filing No. 1-2 at 42) The hearing officer concluded, “The School created such a plan for this

Student.” Id.
Upon review of the substance of the School’s proposed 2013 IEP, the record evidence, the
hearing officer’s decision, and the Plaintiffs’ fifteen arguments mada sghis Court, the Court

concludes that the Plaintiffs are in essence asking this Caubsbitute its owmotions of sound
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educational policy for those of the school distsiavhich, this the Court canndb. See Evanston,

356 F.3dat 802. The hearing officer’s findings of fact and conclusions of law were supported by
the documentary evidence and the testimony presented to her during the chss r@aring.
Nothing in the record indicates that the Court should deviate from giving due weighttesaring
officer’s decision regarding the 2013 IEP being reasonably calculated to pevvetucational
benefit to L.Cin the least restrictive environment.

Relying on norbinding case law from the ThirdirfCuit, the Plaintiffs further argue dh
the hearing officer erred because she did not compare the differences between Acatiemy
and the public school placement to determined®tgiment to LC. if he was required to be placed
in public school. However, binding Seventh Circuit case lawes not require a comparison
between potential school placememntsorder to speculatevhether detriment will result from
removing a student from private school and placing him in public scRather, Seventh Circuit
cases such dsvanston, Ross, andHjortness, direct that the hearing officer and reviewing courts
consider whether the proposed IEP will confer an educational benefit, not the begtoaduc
available, when determining the appropriateness of an TERre was no error committed by the
hearing officer based on this argument from the Plaintiffs.

The Plaintiffs also argue that the hearing officer erred because shmited that South
Grove Intermediate School was the least restrictive environment for L&zl bas misapplication
of the law that required “under any set of circumstances” and “without quabfi¢ahat L.C. be

placed in a public school settingil{ng No. 371 at 47. However, this is not how the aeng

officer came to the conclusion that South Grove Intermediate School wasashedstrictive
environment for L.C.The hearing officer dichot analyze this issue under a “public placement

under any set of circumstances” rubriRather,sheacknowlelged the presumption of general
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education with noftlisabled peers as required®gction1412(a)(5)(A)f the IDEA and discussed

in Hjortness, 507 F.3d at 1066.Then the hearing officer discussed the record evidence and the
School’s decision based on that evidence that it could provide a free appropriste@uhtion

to L.C. while meeting his unique needbhe hearing officer then discussed the Plaintiffs’ failure

to provide evidence to challenge the adequacy of the School' dtiEFhearing officedetermined

that the School’s placement was appropriate, and thus, there was no need based on teerevidenc
this case to consider outside placement contrary to the IDEA’s presumpgenasfil education

with nondisabled peerg=iling No. 1-2 at 4641) The hearing officer did not err in this regard.

Finally, the Plaintiffs summarize portions of L.C.’s proposed schedule at the gcitbol
to argue that L.C. will gain no meaningful educational benefit from being pla&alith Grove
Intermediate SchoolThe Plaintiffs argument does not comprehensively discuss L.C.’s proposed
schedule, and the argument ignores many of the accommodations and modificatioreyd¢hat w
proposed to address L.C.’s needife Plaintiffs reassert many of the complaints that they initially
raised about the School’s plans, while ignoring benefits that the hearing officgnizsmbwould
be provided by the IEPThat the Plaintiffs ignore the benefits provided by the IEP as recognized
by the hearing officer does not mean that there are no benefits afforded to L.Ch ttireug
proposed IEP Thisargument from the Plaintiffs is unavailing.

Giving dueweight to thedecision of the hearing officer and finding no etttegrein the
Court holds that the hearing officer's March 11, 2014 decision was supported by the eundence a
correctly decided.

V. CONCLUSION

For the foregoing reasons, the CoENIES the Plaintiffs’ Motion for Summary

Judgment Kiling No. 35 and GRANTS the School’'sCrossMotion for Summary Judgment
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(Filing No. 42. The School'sproposed 2013 IEP was reasonably calculated to provide

educational benefits to L.C. thereby providing a free appropriate public education.tdhe
procedural protections afforded by the IDEA were provided to the Plaintiffs.

In her written decision, the hearing officer concluded, “given that approsiynave
months have passed since the October 7, 2013 IEP, the Student’s Case Conference &Committe
needs to update implementation dates and review goals to ensure they are congdlstent wi
additional information the School has received since October 2013 and the Student’'s current

performance levels.”(Filing No. 1-2 at 29) Because of the additional passage of tirhes t

specific mande from the hearing officer's 2014 decision is even more important todlhg.
parties ar®ORDERED to convene a case conference committggkin fourteen (14) daysfrom
the date of this Order to provide an updated IEP for L.C., so as to determine the pypneaniate
placement.
Regarding responsibility for payment of L.C.’s tuition at Fortune Academwngluihe
pendency of the administrative proceedings below, daeiing officer ordered:
The School shall be responsible for paying Student’'s tuition at the private
placement until the date the Student is transitioned to South Grove Intermediate
School pursuant to the Student’s updated IEFPhe Student’s parents opt to have
the Student remain at the private placement at their expense, the Schooé shall b
responsible for paying the Student’s tuition through the date of receipt of this

Decision.

(Filing No. 1-2 at 49. The “stayput” provision of the IDEA states that “during the pendency of

any proceedings conducted pursuant to this section, unless the State or locabrealuageincy
and the parents otherwise agree, the child shall remain in theuhemt educational placement
of the child.” 20 U.S.C. § 1415()).

Consistent with the hearing officer’s order, the “spay’ provision of the IDEA, and the

Court’s Entry on Emergency Motion for Preliminary Injunct{éiing No. 18 ordering that L.C.
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was to remain at Ftune Academy during the pendency of this matiatess the State or local

educational agency and the parents otherwise agheeSchool iI©ORDERED to pay the tuition

for L.C.’s education at Fortune Academy until the date of this Order. Final gridgmil issue

under separate order.

SO ORDERED.

Date:8/1/2016
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