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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
PHYLLIS MASCHINO, et al.,
Plaintiffs,
VS. CAUSE NO. 1:14cv-639-WTL-DML

MARSHALL ROYALTY, et al.,

Defendants.

ENTRY ON DEFENDANT S’ MOTION STO DISMISS

This cause is before the Court on three motions to dismiss filed by the Defefutkant
nos. 23, 27, and 51). These motions are fully briéfaag the Court, being duly advised,
resolves them aset forth belowt.

l. APPLICABLE STANDARD

The Defendants move to dismiss the Plaintiffs’ Complaint pursuant to FederaifRule

Civil Procedire 12(b)(6), arguing that theo@plaint fails to state a claim for which relief can be

! The Plaintiffs filed a motion for leave to file a responsBébendant€d and Tex
Wayt's reply in support otheir motion to dismiss (dkt. no. 63). While the motion asks for leave
to file an eightpage surreply, theotion itself sufficiently articulasthe Plaintiffs’argument,
and in light of the Court’s rulingrothe Wayts’ motion to dismisghe motion iDENIED. A
surreply is not necessatty addressvhether the Wayts are jointly and severally liable for the
filing of the Augst 31, 2012lawsuit because thmalicious prosecution claim brought for that
filing is being dismissed as premature. Secondly, as explained more folly, be facts
regarding “The Blast Shop, Inc.” are irrelevémthe motion to dismisand it is not necessary
for the Plaintiffs ¢ file a surreply to address thduarther.

2 The Court does not believe oral argument would be helpful in this case. Accordingly,
Defendants Ed and Tex Wayt’'s motion for hearing (dkt. noisADENIED. Defendants
William Braman, Jdfey Lorenzo, MongomeryElsener & Pardieck, LLP, and Lorenzo &
Beavers’ motion to join in part the request for oral argument (dkt. nas,88ereforealso
DENIED. Attached to one of the Plaintiffs’ respongea document entitledSupplement
Plaintiffs’ Request for Oral Agument.”Seedkt. no. 43-1. To the extent this was a motion f
oral argument on the motiobs dismiss, it iaAlISODENIED.
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granted. In reviewing a Rule 12(b)(6) motion, the Conmiist accept all well pled facts as true
and draw all permissible inferegin favor of the plaintiff. Agnew v. National Collegiate

Athletic Ass’n 683 F.3d 328, 334 (7th Cir. 2012). For a claim to survive a motion to dismiss for
failure to state &laim, it must provide the defendant with “fair notice of what the . . . claim is
and the grounds upon which it rest8rboks v. Ros$78 F.3d 574, 581 (7th Cir. 2009) (quoting
Erickson v. Parduss51 U.S. 89, 93 (2007)) (omission in original). A commylanust “contain
sufficient factual matter, accepted as true, to state a claim to relief thatsbfdann its face.”
Agnew 683F.3d at 334 (citations omitted). A complaint’s factual allegations are plausible if
they “raise the right to relief above the speculative le\BggIt Atlantic Corp v. Twomb)y650

U.S. 544, 556 (2007).

Il BACKGROUND

The factsset forth in thePlaintiffs’ Complaint are as follow

In 1998,Plaintiff Phyllis Maschinmpened High Valu#etal, Inc. (“High Value”) a
metalfabrication business in Seymour, Indiana. In 1999, she purchased several pieces of sand
blasting equipment (“the Blasting Equipment”) and constructed a building additléd 8lish
Street A, Seymouindiana(“the Blast Shop Facility”). Her new sandabting business was
named New Blast, LLC Maschino’s daughter and soraw, Plaintiffs Rebecca Ritz and
Johnny Brasingtarran High Value; Maschino’s other daughter, Defendant Tex Wayt, and her
husband, Defendant Ed Wdygbllectively, “the Wayts”) ran the Blast Shop Facility.

In 2007, Defendant Marshall Royalty became the owner of High Value’s competitor
DefendanCrane HillMachine & Fabrication, Inc. (“Crane Hill’)Realizing the Blast Shop

Facility held a competitive advantage over Crank lbéicause of its size and locatjam 2012,



Royalty and others commenced a scheme to obtain the Blast Shop Facility and Idajh Va
customers in order to increase Crane Hill's business throughout the Midwest.

On March 30, 201ZRoyalty entered into Bill of Sale withTex and EdVayt to
purchase the Blasting Equipment for $145,0B@yalty then met with Maschino and gave her a
lease agreement to sign so he could rent the Blast Shop Facility. Aftanigxptiat Tex and
Ed Wayt did not own the Blasting Equipment and that she was not interested in lea8ilagthe
Shop Facility to RoyaltyRoyalty said “the deal is off.” Tewaytreturned Royalty’s chedo
him. Masclno then obtained legal counsel to ensure her ownership of the Blasting Equipment
and the Blast Shop Facility.

However, the following day, on April 1, 2012, Royalty hired Véaytand Daniel
Macintosh to run the Blast Shop Facilioy him. WhenMaschinobecame aware of thishe
changed the locks arhd Ritz and Brasington assunuatrol of the Blast Shop FacilityShe
then inventoriedhe property at the Blast Shop Facility order to determine which property was
hers and which property belonged to Royalty and Crane Hill. On July 13, 2012tyRoyal
retrieved theproperty he had pted in the Blast Shop Facility

Royalty, thereforehad to resort to a different course of action in order to obtain High
Value and the Blast Shop Facility’s customefalse and deceptive advertising. Royalty and Ed
Wayt began telling others that théaBt Shop Facility was closed or tiRayalty had purchased
it and moved it to Crane Hill's facility. They placed signs indicating this fact algmgvays in
theSeymour, Indianarea. They also redirected all mailbe delivered to the Blast Shop
Faclity to Tex and Ed’s home, transferred the Blast Shop Facility’s telephone number to one
owned by Crane Hill, and falsely advertised the wrong phone number on the Blast Shop

Facility’s website.



On August 31, 2012, Maschino sued Royalty, Tex, and Ed in Jackson Superidio€ourt
among other claims, theft and constructive fraud based on their unauthorized and deceptive use
of the Blast Shop Facility. On the same day, Royalty filed suit against Madchiaiminal
conversion, replevinand negligenceDefendant William Braman and his law firm, Defendant
Montgomery ElsnePardieck, LLP, represented Crane Hill and Royalty; Defendant Jeffrey
Lorenzo and his law firm, Defendant Lorenzo & Bevers, represented Tex and Ed Wayt

In support of his suit, Ralty filed a false affidavit claiming he was the owner of the
Blasting Equipment and that Maschino Haied to return certaintherpiecesof his property.
During the pre-judgment possession hearing on November 20, 2012, however, Roya#y testifi
thatthe motive behid his lawsuit was to retaliatgainst Maschinaand headmitted that his
affidavit was false, including his allegation that he owned the BlastingpEhent. Thus, the
court awarded Maschinarejudgment possession of the property at issue.

Maschino filed for summary judgment on April 4, 2013. On April 16, 2013, Royalty
offered to settle the lawsuit; Mahino rejected the offer on April 23, 2013. On May 14, 2013,
Royalty filed a response to Maschino’s motion for summary judgment, agraingaschino
was entitled to partisdummary judgment because shenedthe Blasting Equipment and did
returnsome of his property; however, he opposed Maschino’s motion for attorney’s fees and
maintained that othgaieces of his property were not returned. In support, Royalty filed another
false affidavit. @ July 29, 2013, the court awarded partial summary judgment to Maschino,
finding Royalty’s clam of ownership over the Blasting Equipment to be frivolous; howéver,
deniedthe motionwith respecto other pieces of property as it found issues of fact remamed

to who owned them, antltook the attorney’s fees issue under advisement.



On May 17, 2013, the Wayts filed a motion for leave to add a counterclaim; the
counterclaim was identical the suit Royalty filed against Maschino in 2012.

On July 10, 2013, Maschino filed a motion for a preliminary injunction to stop the false
and deceptive advertising. In response Royalty submitted two false affidaviugust 15,
2013. Despitdaschings motion, Royalty and Crane Hill continued to falsely advertise that the
Blast Shop Facility was closed or had been relocated to Crane Hill’syfacilit

On August 28, 2013, Royalty filed a motion to correct error in order to submit another
false affidavit. This motion was denied on September 6, 2013.

In the spring of 2014, Royalty employed another law firm to file interrogatand
certain requests fproductionthatfocused on the ownership of the Blasting Equipment. After
Maschino informed the law firm that thsssuehad been resolved by the court’s partial summary
judgment ruling, the interrogatories and requests were not served.

On April 25, 2014, the Plaintiffgled their Complaint in this Gurt. Their Complaint sets
forth eight couts against the Defendants) false advertising under the Lanham Act, 15 U.S.C.
8 1125(a); 2) a claim brought pursuant to Indiana law for unfair and decepsivee$s practices;
3) a claimbrought pursuant tthe Indiana Racketeer Influen&sCorrupt Organizations
(“RICQO") statute; 4) a clairbrought pursuant tantliana’s Civil Recovery for Crime Victim’s
Act (“CVA”) ; 5) a malicious prosecution claim; 6) an abo$process claim; 7) a claim for
intentional infliction of emotional distre¢d1ED”) ; and 8) a claim for slander and libel.

II. DISCUSSION

All of the Defendants have filed motions to dismiss some or all of the couthis in
Plaintiffs’ Complaint. While they have all filed separate motions, there are a few counts that

they all argue must be dismissed for the same reasons.



The first is the Plaintiffs’ RICO claim. The Plaintiffs’ Complaint alleges as follows
1. Beginning on or around March 30, 2012, and continuing, the Defendants have
jointly undertaken a tw@ronged scheme to (1) obtain customers and revenue for
the benefit of Crane Hill Machine & Fabrication, Inc. through false advertssidg
deceptive, unfair, and corrupt business practices and (2) to injure the Plaintiffs,
through corrupt business influence by multiple criminal acts of intimidatiort, thef
forgery, perjury, obstruction of justice, and money laundering.

2. This scheme has been carried loytthe enterprise led by Marshall Royalty,
personally and by use of representatives of his sollyed corporation, Crane

Hill Machine & Fabrication, Inc. and also consisted of attorney William Braman,
personally and by use of his law firm, Montgomery, Elsner & Pardieck, LLP, by
Tex Anna Wayt and Ed Wayt, personally, and by Jeffrey Lorenzo (“Lorenzao”),

personally and by his law firm, the partnership of Lorenzo & Bevers (collegtivel
“Defendants” or “Enterprise”).

131. Royalty, Crane Hill, Braman, Montgomery Elsner & Pardieck, Tex, Ed,
Lorenzo, and Lorenzo & Bevers (“Enterprise”) constitute an “associatiarct”
enterprise and Crane Hill constitutes an enterprise as a corporation as defined by
Indiana Code § 35-45-6(c).
Dkt. No. 1911-2, 131. All of the Defendants argue that®haintiffs’ RICO claim must be
dismissed because tRéaintiffs have failed tadequatelyallege the existence of anrterprise’
Indiana has defined “enterprise” g4) a sole proprietorship, corporation, linttieability
company, partnership, business trust, or governmental entity; or (2) a union, aniassaciat
group, whether a legal entity or merely associated in'fimct. Code § 35-45-6-1(d). Indiana
courts have further noted thahé essential eleents of an enterprise includegfl) a common or
shared purpose; (2) some continuity of structure and personnel; and (3) an ascedtucibte
distinct from that inherent in a pattern of racketeeftinigliller v. State 992 N.E.2d 791, 794
(Ind. Ct. App. 2013jquotingStephens, Inc. v. Geldermann, |62 F.2d 808, 815 (8th Cir.

1992));see also idat 795 (‘Furthermore, the hallmak an enterprise is structurd RICO

enterpris@s an ongoing group of persons ‘associated through time, joined in purpose, and



organized in a manner amenable to hierarchical or consensual decision-maldgogting
United States v. Master824 F.2d 1362, 1367 (7th Cir. 1991)) (internal citation omitted).

The Court agrees with the Defendants that the Plaintiffs’ Complaint fails to alkege th
existence of an enterprise. The allegations in the Complaint amount to nothing mae tha
group of people who got together and engaged in alleged RICO activities. Eventlgevin
Complaint the most liberal reading, there simaply not enough facts to infer that the alleged
scheme tonjure the Plaintiffs personally and financially by obtaining their customassthe
work of a RICO enterprise, and not simply the work of a group of individuals seekingdinanc
gain. Accordingly, the Plaintiffs have failed to allege the existence of an emprise and
their RICO claim, Count Ill, is dismissedas to all Defendants.

Next, all of the Defendants argue tidunt V,the Plaintiffs’ malicious prosecution
claim for bringing théfrivolous and fraudulent” August 31, 2012, lawsuit, must be dismissed.

There are four elements of a malicious prosecution claih):the defendanfi

instituted or caused to be instituted an actigairst the plaintiff [] (2) the

defendant acted witialice in doing so; (3) the defendant had no probable cause

to institute the action; and (4) the original action was terminated in theifplaint

favor.

City of New Haven v. Reichhai48 N.E.2d 374, 378 (Ind. 2001All of theDefendants argue
that ths count must be dismissed becatiseunderlying state court litigation has not terminated
in the Plaintiffs’ favor. In response, the Plaint#igue that because they were granted partial
summary judgment as to the issue of ownership of the Blastinigignt, their malicious
prosecution claim can go forwar8eedkt. no. 43 at 20 (“The elements of malicious prosecution
in no way require that all claims included in the same suit must be terminated in thefBlaintif

favor so long as the Plaintiff cangwe that there was, in fact, a claim terminated in her favor.”).

The Plaintiffs, however, offer no support for this position, and the Court is not othervese aw



of any. In fact, other courts that have examined this issue have found no favorablatienmi
whenonly partial summary judgment wantered, owhen only part of the action was resolved.
See, e.gRich v. Siegel86 Cal. Rptr. 665, 667TCal. Ct. App. 1970)holding that a partial
summary judgment entered in the plaintiff's favor did not tiarte a favorable termination for a
malicious prosecution claimi§antrowitz v. Clipfel 168 A.2d 301, 303 (Conn. Super. Ct. 1959)
(finding no termination in the plaintiff’'s favor despite a jury verdict in her favoabse “issues
under the second couot the amended complaint remain to be litigated”). The elements of
malicious prosecution in Indiana speak of “the action” not of individual cjdetause the
Plaintiffs only obtained favorable termination on part of the underlying lawsuithtnesy not
obtained favorable termination of the actigkccordingly, Count V of the Plaintiffs’
Complaint is premature and DISMISSED as to all Defendanton that basis

Finally, all of theDefendants argue that Count, e abuse of process claimyst be
dismissed.This claim ispremised on the August 31, 2012, lawsuit filed by Royalty and the May
17, 2013, counterclaim filed by the Wayts.

A plaintiff claiming abuse of process must show a misuse or misapplication of

process for an end other than that which it was designed to acconipisitwo

elements of abuse of process afE) ulterior purpose or motives; and (2) a willful

use of process not proper in the regular conduct of the proceedings. If agegy’s

are procedurally and substantivglisoper under the circumstanctgen his intent

is irrelevant There is no basis for an abuse of process claim if legal process is used

to accomplish an outcome that the process was designed to accomplish.
Estate of Mayer v. Lax, In©®98 N.E.2d 238, 256 (Ind. Ct. App. 2013) (internal citations and
guotations marks omitted). As the Defendants note, the underlying state couriractives
competing claims as to ownéip of the Blast Shop Facility, the Blasting Equipment, and other

pieces of property Filing a lawsuit and/or a counterclaim claiming ownership and/or return of

certain pieces of property is by no means an improper use of process, regé#rtiegarties’



motives.SeeBrown v. Robertsqro2 N.E.2d 856, 858 (Indt. App. 1950)(“A regular and
legitimate use of process, though with an ulterior motive or bad intention][,] is redtcouns
abuse of proces$. Accordingly, Count VI of the Plaintiffs’ Complaint is DISMISSED as to
all Defendants?®

The Court now turns to the separatetions to dismiss.

A. Defendants William Braman, Jeffrey Lorenzo, Montgomey Elsner & Pardieck, LLP,
and Lorenzo & Beavers’ Motion to Dismiss (dkt. no. 23)

In addition to the counts addressed ab®afendants William Braman, Jeffrey Lorenzo,
MontgomeryElsner& Pardieck, LLP, and Loremmz& Beavers (collectively “the #orney
Defendants”) move to dismiss thest ofPlaintiffs’ Complaint against them in its entirety.

Their first argument is that dismissal is warranteddounts 1, 11, IV, and VIIf because
these counts “seek to hold the attorney defendants vicariously liable for the actiogis of t
clients.” Dkt. No. 24 at 7. They direct the Court to the Restatement (Third) oGlaerning
Law in support of theiposition which provides that “[alpwyer, like other agents, is not as such
liable for acts of a client that make the client ligdbRestatement (Third) of Law Governing Law

8§ 56 (2000)cmt. ¢ Based on this, the Attorney Defendants argue that the Plaintiffs can only

3 The Plaintiffs claim that the Defendants filed false affidavits and made falemetes
in briefsin conjunction with the underlying state court litigati®@®edkt. no. 1 § 193. If true, a
motion for sanctionfor these atbns may indeed be appropriate; however, this does not
constitute an abuse of process. Moreover, the fact that the state court found thrag pbrti
Royalty’slawsuit was frivolous—because offis own testimony-in no way means that the
Wayts’ counterclaim-regardless of the fact that it is similar and/or identical to Royaligs
frivolous. The Wayts and Maschino’s competing claims of ownership have yet teebmided
by the state court

4 The Attorney Defendants misstate that Count VII seeks redress for libslaanteyit
is Count VIII that asserts a claim for libel and slander

®> The Attorney Defendants admit that Indiana has not adopted&tbé Restatement,
but merely surmise that the “Restatement accurately states the law that woulovizdfoy the
State of Indiana in the context.” Dkt. No. 24 at 10. The Court notethth&aintiffsagree See
dkt. no. 43 at 9 (“Maschino agrees with the Defendants position that 88§ 56 and 57 of the

9



state a claim agaihghem ‘for tortious conduct if they allege specific actions by the defendants
in furtherance of that tort, or specific acts that provided a substantidhassiso their clients.”
Dkt. No. 24 at 11. Thus, they move to dismiss Counts I, I, IV, and VIII against them because
the Complaint does not allege that the Attorney Defendants committeatarmy omissios
relevant to those counts. The Court agrees that these counts must be dismissed.
Count | is brought pursuant to the Lanham Act for false advertising. dealkbat
the Defendants’ intentional and deliberate use of blatantly false signs, fals
websites, false phonebook listings, and false oral statements, by phone and in
person, tocommunicate to custonist in Indiana, Kentucky, and various other
states in which Crane Hill operates that Crane Hill owns or owned the Blast Shop
Facility, moved the Blast Shop Facility to Crane Hill, and/or shut the Blast Shop
Facility down constitutes a false or misleadingresentation of statement fact.
Dkt. No. 1 1 116. The Attorney Defendants are correct that nowhere in the Plaidifiplaint
do they allege that the Attorney Defendants placed false signs, useel wdhlste, used a false
phone number, or made false oral statements in communicating with the Plaintifésitaurr
potential customers. In other words, the Plaintiffs have not alleged thatttineedt Defendants
committed any false advertising. Similarly, with regard to Count I, the Pfair@ibmplaint
alleges that
Defendants have engaged and are engaging in business practices which are
deceptive and misleading in a material way by advertising as the owner of the Blast
Shop Facility to all potential customers and by interdlly increasing such false
representation by use of false signage, websites, phonebook entries, orargtate

in person, and deceptive use of phone numbers, constituting unfair and deceptive
business practices asfibed by common law in Indiana.

Restatement of the Law Governing Lawyers, while not formally adoptediiana, does, in fact,
accurately state the law in question.”).

10



Dkt. No. 1 1 123. Again, the Plaintiff's Complaint does not allege that the Attorney Detenda
personally used a false website, used a false phone number, or made falateonahss in
communicating with the Plaintiffs’ current or potential customers.
Couwnt IV of the Plaintiff's Complaint seeks recovery for violations of certaiminal
statutes, specifically for theft and conversion, forgery and counterfeiting, agptioac
however, only Royalty, Crane Hill, and the Wayts are alleged to have committied the
conversion, and deception. With regard to the forgery and counterfeiting claimaittéf®|
allege that
[t]he Enterprise made or uttered false documents, signs, and websites, aslynore ful
set out above, presented to the United States Postal Service, the general public, and
potential customers, in a manner that purported the execution of such documents,
signs, and websites to have been made or uttered by the authority of New Blast or
its sole owner, Maschino, with the intent to defraud and agtibns constitute a
count of Forgery and Counterfeiting under Indiana Code 8§ 352&)5and (b).
Dkt. No. 1 1 178. Once again, it is not alleged that the Attorney Defendants used any false
documents, signs, or websites in communicating with the Pigicurrent or potential
customers. SimilarlyCount VIl is brought for slander and libel and alleges that
[a]t numerous and various times from June 18, 2012, the Enterprise has
intentionally made numerous untruthful statements via fal§e]sjfplse websites,
false verbal communication both in person and by phone to potential customers
indicating that (1) the Blast Shop Facility is owned by Crane Hill, (2) the Blast
Shop Facility has been closed and is no longer in operation, or (3) the Bdast Sh
Facility is owned by Crane Hill and has been moved to Crane Hill.
Dkt. No. 1 1 202. Again, the Attorney Defendants are not alleged to have made untruthful
statements by using false sjgrebsites, or other communications to Plaintiffs’ current or
potential customers.

In response, the Plaintiffs make various assertions—that the Attorney Defewdaat

not truthful to the court in the underlying state court action, that Lorenzo has atooinfli

11



interest, and that the Attorney Defendants commfitaglry, obstruction of justice, witness
tampering, and intimidation. Even assuming these assertions are true, theyrespomive to
the Attorney Defendants’ argument that they did not personally commit argsaalieged in
Counts I, II, IV, and VIl. The Court agrees with the Attorney Defendants that the Plaintiffs’
Complaint does not allege tithey personally committed any of the agieged in these counts,
and that they cannot be held vicariously liable if it is found that their clients®dicbrdingly,
Counts I, II, IV, and VIII are DISMISSED as to the Attorney Defendants
Next, the Attorney Defendants argue that Count VII, the claim for lIEQyldHe
dismissedecause they are protected by a qualified judicial privilémunt VII dleges that
The Enterprise has engaged in extreme and outrageous conduct by virtue of its
filing multiple frivolous suits, engaging in numerous criminal acts including open
and notorious theft by the taking of Maschino’s real and intangible property
interests, laughing during court proceedings, making comments about Maschino’s
pending death, etc.
Dkt. No. 1 1 197. The only conduct, therefore, alleged against the Attorney Defartiardat
to this counts the “filing of multiple frivolous suits®
The Attorney Defendants argue that they cannot be held liable becausestheytected

by aqualified judicial privilegewhich provides thatrfo liability to third parties arises from the

attorney’s conduct as an attorney for anothigleier v. Peariman401 N.E.2d 31, 40 (Ind. Ct.

® The Court notes that the state court specifically found that it was “Ray/&ijure to
communicate truthfully with [his] Attorney in the preparation of his Affidavit and@laint”
that rendered them to be “frivolous filing[sSeedkt. no. 1-16 at 6. To the extent, therefore,
that the filings were frivolous, the state court appears to have placed fault otyRuoyiahis
attorney or his attorney’s law firm. Moreover, as was noted above, it does not fodiow t
because the state courtifal part of Royalty’s lawsuit to be frivolous—because of his own
testimony which contradicted his statements in his complaint and affigidoat the Wayts’
counterclaim is also frivolous. This is a determination that will be made, if at all, by the sta
court. However, again, to the extent frivolous filings have been made in state court, the
Plaintiffs’ remediedie in state court.

12



App. 1980) However, there is an exceptiefi[l] iability will be found to apply to attorneys who

are guilty of fraud, collusion or tortious conduct against third partést’| City Bank, Indiana

v. Shortridge 689 N.E.2d 1248, 1251 (Ind. 1997). The Court agrees with the Attorney
Defendants that these exceptions do not apply and that therefore, the Attorelegadés’

actions are protected by the judicial privilege. As the Attorney Defendamtshath fraud and
collusion wnder Indiana law require reliance by the PlaintieeShepherd v. True823 N.E.2d

320, 328 (Ind. Ct. App. 2005) (noting that under the attorney deceit statute, Ind. Code § 33-43-1-
8, for an attorney to be liable for collusion, the plaintiff has teehalied on the

misrepresentation of fact)lpomis v. Ameritech Corpr64 N.E.2d 658, 667 (Ind. Ct. App. 2002)
(“In order to maintain an action based on fraud, the complaining party must have relied upon
misrepresentations made by the party to be charged:He Plaintiffs’ Complaint, however,

alleges the exact oppostéehat the lawsuits contain false allegations and are supported by false
affidavits. By alleging as such, the Plaintiffs have not shown that theg oelighe allegations
contained in thsuits filed by the Attorney Defendan&ee, e.gLoomis 764 N.E.2d at 667

(“The Loomises’complaint does not allege nor do the Loomises argue that they have in any way
relied upon any misrepresentations made by the Attorneys.”). Moreover, ashmtedthe

Plaintiffs’ Complaint does not state a claim for tortious conduct—both the maliciossgotion

and abuse of process claims have been dismigsazbrdingly, the Attorney Defendants’

motion to dismiss Count VIl is GRANTED.

" The Plaintiffs argue that thdyave not brought a claim féraud ora claim pursuant to
theattorney deceit statutaVhile true, this misses the point of the Defendants’ argument. They
argue that because the Plaintiffs have not stated facts to support fraud ocorothesi
exceptions to the judicial privilege do not applherefore, the judicial privilege does appdy
Count VII, a claim that the Plaintiffs did assert.

13



B. Crane Hill and Royalty’s Motion to Dismiss (dkt. no. 27)

In addition to the Counts addressed ab@rene Hill and Royaltynove to dismiss
Count IV of the Plaintiffs’ Complairt-the claim brought pursuant to the CVA. Howevtbey
make no arguments in supporttbéir motionto dismiss Count IV Accordingly, Crane Hill
and Royalty’s motion to dismiss Count IV is DENIED.

C. Tex Wayt and Ed Wayt's Motion to Dismiss (dkt. no. 51)

In addition to the counts addressed aboveWhgts move to dismiss Countsll, and
VIII of the Plaintiffs’ Complaint in their entiretyThey also move to dismiss Counts IV and VII
as toPlaintiffs Ritz, Brasington, 101 Blish Street A, 101 Bl&ineet B, and High Value

The Wayts argue that Counts |, Il, and VIII must be dismissed becauBdaintiffs have
failed to state a claim for eaclbunt. Each of these countpiemised on allegations that the
Wayts engaged in false advertising and made false statements via gigsisesy phonebook
listings, etc. in communicating with customdrattthe Blast Shop Facility had moved, was
closed, or was now operated by Crane e, e.g.dkt. no. 1 1 116, 123, and 202. Wayts
claim that they owned aroperated a business called “The Blast Shapich apparently used
the space known as the Blast Shop Facility to run a sand blasting business. r&@ hiaiejaargue
that they wereot making any false or deceptiiatements or advertising when they informed
customers—correctly, they argue-that “The Blast Shop” was no longer in business but had
moved to a new location.

At the motion to dismiss phase, however, the Court must take the Plaintiffs’ alhsgatio
as true, and the Complaiasserts thahe Wayts wrongly advertised and communicated thnat “
Blast Shop Facilityvas no longer in business, had moved, or was now owned by Crane Hill.

See, e.gdkt. no. 1 11 116, 123, and 202 (all referencing “the Blast Shop Facilithi@refore,

14



the Complaint clearly states a plausible claim for religbaSounts I, I, and VIII (with the
exception discussed below).

Alternatively, the Wayts move to dismiss Counts I, I, and VIl as broughtifay R
Brasington, Maschino, 101 Blish Street A, 101 Blish Street B, and High Value because the
Complaint does raallege that these Plaintiffs have been damaged by the allegations contained
in those three counts. Count VIII clearly only alleges that Maschino has been daBesgit.
no. 1 1 205 (“Maschino has suffered substantial losses of business revenpetieneig
continued losses daily, and said losses are the direct and proximate resulaisktistatements
made by the Enterprise. However, both Counts | and Il allege that the “Plaintiffs have
suffered and continue to suffer substantial injury,” dkt. no. 1 1 121 and 128; at the motion to
dismiss phase, this is sufficiemhccordingly, the Wayts motion to dismisCounts | and Il is
DENIED. Count VIl is DISMISSED as to Plaintiffs Ritz, Brasington, High Value, Nev
Blast, 101 Blish $reet A, and 101 Blish Street B because there is no allegation that these
Plaintiffs were injured by the libel and slander alleged in that Count.

The Wayts also argue that Count I¥he Plaintiffs’ CVA claim—must be dismissed as
to Ritz, Brasington, New Blast, 101 Blish Street A, 101 Blish Street B, arid\Hilyiebecause
these “Plaintiffs have failed to allege any damages|.]” Dkt. No. 52 &hB.Courtdisagrees.
Maschino, her employees, and her businesses have pled pecuniary losses, asuffihiensa
the motion to dismiss phasgeedkt. no. 1 L76. The motion to dismissCount IV on this
basis is DENIED.

Finally, the Wayts argue that Count VIthke Plaintiffs’ claim for IED—must be
dismissed as tRitz, Brasington, New Blast, 101 Blish Street A, 101 Blish Street B, and High

Value because there are no allegations that these Plaintiffs suffered @mgnehdistress. The
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Plaintiffs have no objectionAccordingly Count VIl is DISMISSED as to these Plaintiffs
only.

IV. CONCLUSION

For the foregoing reasons, the Defendants’ motions to dismiss (dkt. nos. 23, 27, and 51)

have been resolved as follows:

* The Attorney Defendants’ motion to dismiss (dkt. no. 5GRANTED IN ITS
ENTIRETY . Defendants William Braman, Jeffrey Lorenzo, Montgomery
Elsner & Pardieck, and Lorenzo & Beavers are hereby DISMISSED from this
case.

» Crane Hill and Royalty'snotion to dismiss (dkt. no. 27) GRANTED IN PART
AND DENIED IN PART . Countslll, V, and VI are DISMISSED as to these
Defendants

* The Wayts’ motion talismiss (dkt. no. 51) GRANTED IN PART AND DENIED
IN PART. Countslll, V, and VI are DISMISSED as to these Defendants
Counts VIl and VIII are DISMISSED as to Plaintiffs Ritz, Brasington, New
Blast, 101 Blish Street A, 101 Bsh Street B, and High Vale.

[ Rhiginn Jﬁuw_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

SO ORDERED12/02/14

Copies to all counsel of record via electronic notification
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