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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION
PADRAIC MCFREEN,
Plaintiff,
VS. Cause No. 1:14-cv-764-WTL-TAB

ALCATEL-LUCENT USA INC,,

N N N N N N N N N

Defendant.

ENTRY ON MOTION FOR PARTIAL SUMMARY JUDGMENT

This cause is before the Court on thetimmof Defendant Alcatel-Lucent USA Inc.
(“ALU”) for partial summary judgment (Dkt. No. 35). The motion is fully briefed and the Court
has heard oral argument regardingTibhe Court, being duly adviseBRANT S the Defendant’s
motion for the reasons set forth below.

. APPLICABLE STANDARD

Federal Rule of Civil Procedure 56(a) paes that summary judgment is appropriate “if
the movant shows that there is no genuine dispstto any material fact and the movant is
entitled to judgment as a mattaf law.” In ruling on a motion for summary judgment, the
admissible evidence presented by the non-moparty must be believed, and all reasonable
inferences must be drawn in the non-movant’s favarante v. DeLucab55 F.3d 582, 584 (7th
Cir. 2009) (“We view the record in the light stdfavorable to the nonmoving party and draw all
reasonable inferences in thattys favor.”). However, a paytwho bears the burden of proof
on a particular issue may not rest on its pleadibgsmust show what evidence it has that there
is a genuine issue of material fact that requires tdahnson v. Cambridge Indus., In825

F.3d 892, 901 (7th Cir. 2003). Finally, the non-nmgvparty bears the bwed of specifically
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identifying the relevant evidence of record, and ‘tbart is not requiretb scour the record in
search of evidence to defeat a motion for summary judgmeitchie v. Glidden Cp242 F.3d
713, 723 (7th Cir. 2001).

[I. EACTS

In a nutshell, Plaintiff Padraic McFreen alleges in this tdaselucent Technologies, Inc.
(“LTI")  used for its own benefit confidential infoation and trade secrets that he revealed to
LTI and that in so doing LTI violated thentias’ mutual nondisclage agreement and the
California Uniform Trade Secrets Act. WhN&cFreen asserts numerous ways in which he
alleges LTI misappropriated hismfidential information, the inaht motion involves just one:
McFreen'’s allegation that his confidentialarmation made its way from LTI to SBC
Communications (“SBC”), which then used théormation in what became AT&T'’s U-Verse
internet-based entertainment system.

The relevant facts of record can be divid®ad two distinct categories: (1) background
facts that explain the relatidmp between McFreen and LTI; a(@) facts that relate to the
development of AT&T’s U-Verse product. THect section containthose facts of record,
viewed in the light most favorable to the Ptdfnas the non-moving party, that are necessary to
give the reader the necessary context for thert@odiscussion of the issues. Additional facts
are included where relevaintthe discussion section.

A. Backaround Facts

In 2017, the ability to access various form&pofertainment over the internet whenever

the mood strikes is an integral part of dailg libr many consumers. That was not the case in

LTI merged with Alcatel in 2006 to create ALU.
2SBC became known as AT&T in 2005.
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2000, however; at that time, there was no teamoln place to allow consumers to seamlessly
access and stream video and audio over theirisgdas and other devices. In approximately
1998, Plaintiff Padraic McFreen “conceived of dregjan developing a concept for an Internet
Protocol (“IP”) lifestyle multimedia and entemanent network for the delivery of an Internet-
based system that aggregated, bundled, and distributed a wide range of personalized
entertainment products and servicesabled by the public use of titéernet as a network and to
be provided, as a service fofege (“Network as a Service” 6NaaS”), to Internet Service
Providers (“ISPs”) through single Internet-based conduitportal,” a concept that was
“revolutionary” at the time. Dkt. No. 54 at 2-BAcFreen called his “platform, product, services,
and content marketplace” MiVu, which standsMultiservices Internet Virtual Universe and
which represents “McFreen’s purpose for plstform, product and services: To create a
uniquely personalized experience. MiVu’'s nerRositioning statement exemplified this
purpose: ‘All things important to me and my lifight here (within arms’ reach) . . . my view of
the world.™ Id. at 3.

In 2000, McFreen contacted LTI to inquitgoait purchasing a switch that he needed to
build the MiVu network. McFreen was puttouch with LTI employee Nathan Geesey, who
worked at LTI's Overland Park, Kansas, offickfter McFreen had seval conversations with
Geesey and others from LTI, Geesey suggksiat McFreen andT| execute a Mutual
Nondisclosure Agreement (“NDA”), whichély did on October 18, 2000. The NDA provided
that the confidential information providedltd| by McFreen would be used “solely for the
planning, design and implementation of the MiVu concept.” The confidential information to be
provided was described in the NDA as “Multisees containing Inteet Radio, Interactive

Television, Gaming, Digital Chat Rooms,déio on Demand, Major Feature Films, and



Broadcast Video and Audio Servicedd. at 6. McFreen was given “a dedicated area for the
development of MiVu in the LTI office [i®verland Park] and left documents, pictures,
drawings, and files materials [sic] in a cubicléd. at 7. In meetings both in person and over the
phone, McFreen “shared with LTI the conceptbaanding, and technolagl details of the
bundled services IP platform he had developktl.”

After working closely with LTI engineers and other personnel “ththshared goal of
bringing the MiVu concept to marketd. at 9, culminating in JanuaB001 in a plan to conduct
a feasibility study, McFreen ultimately wastified by LTI on or about February 15, 2001, that
“senior stakeholders within [LThaving reached a decision of ‘kkbbn the MiVu project due to
unplanned internal financial developments andyaiicant lack of confidece in the feasibility
of the MiVu network and associated ISP s&#s, [LTI] would no longesupply financing in
support of the project.ld. at 17. After some additional back and forth between McFreen and
LTI, the parties ended their busess relationship in April 2001.

McFreen’s NDA with LTI expird on October 18, 2005; after that date, LTI was free to
disclose any information that it received from McFreen.

B. FactsReatingto AT& T U-Verse®

Project Lightspeed was SBC'’s internal codene for a broadband project that would use
SBC'’s fiber optic network and FTTN (fiber-tbe-node) technology to liler voice, video, and
Internet services. The commiicname for Project Lightspeed was U-Verse. Before 2005,

Alcatel demonstrated to SBC a sking model of a system thdelivered voice, video, and high-

3Some of these facts are taken from the Beédat's Statement of Merial Facts Not in
Dispute (Dkt. No. 36 at 11-12). Ake Defendant correctly notesita reply brief,the Plaintiff
does not directly dispute thiuth of any of these factslhe remainder of these facts are taken
from McFreen’s Statement of Maial Facts in Dispute.

4



speed Internet over an FTTNtwerk that it had developed. édtel was chosen by SBC as the
primary contractor for SBC’s Project LightspeedVierse. As the primary contractor, Alcatel
developed the technical solutions for implemegtihe voice, video, and Internet systems for U-
Verse and provided many of the hardware coreptsiused in the Project Lightspeed/U-Verse
system.

At the time that Alcatel was working onetlengineering and design solutions for Project
Lightspeed/U-Verse, LTI and Alcatel were direct competitors and rivals in certain segments of
the telecommunications equipment industry. LTI had no involvement with Project
Lightspeed/U-Verse before 2005. LTI playedrote in developing any of the technology
solutions that allowed SBC to develop and ldubeVerse with its “triple play” package of
voice, video, and high-speed Internet services an FTTN network. By the time LTI had any
involvement with Project Lightged/U-Verse, all of the core mponents of the U-Verse system
had been developed and tested.

In a 2004 conference call, SBC stated: “True competitive differentiator [of Project
Lightspeed] is the integration of voice, videalalata, made possible by an IP network. This
means our customers will have more convenience and more control. For example, customers will
have content at their fingertips. A person watg a TV show that asks audience members to
vote for contestants can do so directly fromrti& and instant message their friends from the
same device.” Dkt. No. 54-23 at 5. Ikrebruary 1, 2005, presentation regarding Project
Lightspeed, SBC'’s Vice PresideasftProduct and Strategy Jeff War stated that SBC’s mission
was to “grow by offering the most completeXible bundle of high quality communications
solutions in the market, at a great valuecantinually introduce new opportunities to meet and

exceed the service and experience our custd@nand . . . know our customers and offer a



personalized service tailored to their needs.” Dkt. 54-21 at 4. Weber’s presentation listed as
some of the advantages of the SBC VidefBim the “[a]bility to offer many traditional
channels as well as new content including gagmmusic, video on demand, and interactive
applications;” the fact that the “IP platfoqmnovides flexibility in developing the user interface
and allows for highly customizable user experience;” and the “[a]bility to track and report detailed
subscriber and usage metrics in near real timbrimadcast channels and interactive services.”
Dkt. No. 54-22 at 2.

LTI became involved with Project Lightspd/U-Verse in August 2005 when it executed
a Letter of Agreement with SBC that added td b non-disclosure agreement that was executed
by vendors who were to be “Lightspeed Sigsg.” On October 11, 2005, SBC and LTI
executed a contract involvingehluse by SBC of a technology itatn that LTI had developed
called IMS (IP Multimedia Subsystem). IMSutd be used for transmitting voice signals over
an internet protocol known as VolR.TI introduced IMS as “an IP-based multimedia and
telephony core network that enables two-waygpdata, and video across multiple access
technologies and devices, at thigh quality and reliality expected by arend-user today.”
Dkt. No. 54-10 at 6.IMS used the same frameworkr fany kind of access (wireless or
wireline) and any kind of tfic—VolP, data, multimedia. IMS was touted as “cost-
effectively enabling service providers to affdlended services, posihing the operator to
‘own’ the subscriber regardless lobw they access the networkd.

On October 18, 2005, the day McFreen’s NDi#h LTI expired, SBC issued a press
release announcing its selectimfLTI’s “comprehensive” IMS platform to “help SBC integrate
wireline and wireless servic@snew and powerful ways, and deliver anytime, anywhere access

to a ‘grand slam’ of next-generation InterRebtocol (IP)-based services—both wireline and



wireless voice, high-speed Intetraccess and video.” DktoN54-20 at 2. SB expected to
begin introducing services enabled by the IMS platform in “late 2006 or early 2@D73SBC
reported it would “deliver innovative new IP ajgaltions on subscriberslireline and mobile
devices.” SBC Senior Executive Vice PresittChief Technology Officer John Stankey was
guoted as stating, “This agreement is a signiticiep in SBC’s continuing effort to build
solutions around consumers’ lifestylekd’

1. DISCUSSION

ALU’s position is simple—LTI was not involekein the development of U-Verse; rather,
U-Verse was developed by SBCadanjunction with Alcatel, which at the time was a competitor
of LTI. The issue raised in the motion is aroav one: whether McFreen can point to evidence
from which a reasonable jury could determine that confidential information that he disclosed to
LTI made its way from LTI to SBC and wased in the development of U-Verse.

In his brief in response to the instant roatiMcFreen first argues gerally that “[t]he
fact-intensive nature of this case, and of #seiés present [sic] in ALU’s motion in particular,
make it an especially poor candidate faalation on summary judgment.” Dkt. No. 54.
Presumably to underscore this point, McFremtudes approximately 26 pages of “Material
Facts in Dispute” in his brief. In reality, maaof/those facts are not gispute, at least for
purposes of the instant motion. And most of tle@emnot material to the narrow issue raised by
the motion, as they have no bearing on the gquestf how confidential information McFreen
communicated to LTI could have made its way BCS U-Verse. In any event, the fact that a
case is “fact-intensive” does nbly itself, make summary judgmemproper. Rather, Federal
Rule of Civil Procedure 56(a) rkes it the Court’s duty to reviethie properly supported facts of

record and enter summary judgment on any claito agich there is ngenuine dispute as to



any material fact and the movant is entitlejubgment as a matter of law. The mandatory
language of Rule 56(a) does mte a court the option of deeing something “fact-intensive”
and leaving it up to a jury to goout, and fact-intensivessues regularly are resolved on
summary judgmentCf. Blanchar v. Standard Ins. G736 F.3d 753, 756 (7th Cir. 2013)
(affirming summary judgment in FLSA after noting that “[t]he evaluation of a FLSA claim
requires a thorough, fact-intensive analydithe employee's employment duties and
responsibilities.”)citation omitted)Laborers’ Pension Fund v. Lay-Com, In680 F.3d 602,
610 (7th Cir. 2009) (“And though the decision whettoedisregard the cporate form to impose
liability is fact-intensivesee Freeland v. Enodis Corp40 F.3d 721, 739 (7th Cir. 2008), here
the material facts are not in dispute, nmgkresolution on summary judgment appropriate.”).

It is the duty of the non-mowg party to present the materiatts in an orderly way and
specifically identify for the court what genuine, madéfactual disputes exisfThis is true even
(perhaps especially) when “facttensive” issues are involve&ee, e.g.Yancick v. Hanna Steel
Corp., 653 F.3d 532, 543-44 (7th Cir. 2011) (“As have previously stated, employment
discrimination cases are extremely fact-intensing, either appellate coun®r district courts
are obliged in our adversary system to scourdherd looking for factualisputes.”) (internal
guotation marks and citations omitted). In histmécFreen points to fastthat he says support
a finding that “nearly from the beginning of theiork, LTI was willing to co-opt Mr. McFreen’s
ideas and trade secrets and claim them as his amth"create a genuine issof material fact as
to its liability for violating the NDA and taking plaintiff's tradsecrets.” Dkt. No. 54 at 31, 32.
But ALU does not assert that tleesire no genuine issues of fadthwegard to the broad issue of

whether LTI improperly used McFreen’s confidehiiidormation in some way; it has not moved



for summary judgment on that broad issue. Witjard to the narrow issue raised by the instant
motion, McFreen’s brief point® only a few facts.

First, McFreen points to ¢hfact that in May 2001, LTdnd Alcatel held unsuccessful
merger negotiations. McFreen argues thslifth discussions would necessarily encompass
emerging technologies such as multimedia bundling. Even at a high level, it is reasonable to
infer that the companies would discuss newkais and technologiesduas Mr. McFreen’s
paradigm for multimedia bundling.” Dkt. No. 5438. In other words, he argues that the jury
reasonably could conclude thHakl gave McFreen’s confidentiahformation to Alcatel during
their unsuccessful merger talksobAlcatel used that informatido develop U-Verse. The Court
disagrees that it would be reasoleato infer simply from the fact that merger talks occurred that
any particular piece of cadeential information was discasd during those talks.

McFreen does not rely solely on a patkilarough Alcatel, however. He also argues
that there is sufficient ev@hce to support a finding thiaTl provided his confidential
information directly to SBCIn his brief, McFreen argues:

The timeline of relevant action includd&U’s concession that LTI signed a

contract on October 11, 2005—uwithin thiective term of Mr. McFreen’s

NDA—with SBC for IMS technology. (BombReclaration, para. 7.) This IMS

technology was directly related to U-vernisnplementation. (Pickett Declaration,

para. 35.) This was the culminatiohdiscussions that began on August 25,

2005, between SBC and LTI in which Libécame a “Lightspeed Supplier.”

(Bomba Declaration, para. 9.) LTisplementation of these technologies

necessarily included trade secré¢sived from Mr. McFreen’s work.

The ultimate timing of LTI's announcement of bundled multimedia services

cannot be ignored. Mr. Mieeen’s NDA with LTI expied on October 18, 2005.

On that very same day, SBC Commurnimas announced that it selected LTI's

services to “integrate Ifoice, video, and data services” as part of its Project

Lightspeed. This bundling of voice, videmdadata services is exactly what Mr.

McFreen pursued in meetings with LTI in 2000-2001. By that time, LTI was a

“Lightspeed Supplier” for technology deed from Mr. McFreen'’s trade secrets.

In support of summary judgment, ALUgsents third-party materials from



2003-2005. (Motion for Partial Summary Judgmeé=xhibits 2-7.) These limited
articles present a constrained viewltd broad array of technology that was
necessary to bring U-verse to markeinlike ALU’s materials, Plaintiff's
declaration and supporting teaal reveals the links between LTI and SBC. As
important, Mr. McFreen’s presentationraaterials to LTI provided the necessary
framework for proper implementation Ofverse, regardless whether SBC chose
Alcatel or LTI products.

Dkt. No. 54 at 32-33.

The problem with this argument is tlitafails to point to any evidence that LTI
contributed anything to the developmentlod concept of U-Verse, and it is ttencepthat
McFreen identifies as his trade secret. Indeed, McFreen’s counsel confirmed that fact in
response to the Court’s quiesing during oral argument:

[W]hen Mr. McFreen talks about his inndiam, his trade secrets, what he speaks

of is a lifestyle entertainment network with a number of specific components

which collectively are unique and differteand make it a trade secret as a

collective network or system.

What he envisioned in 2000 and 2001 wasew entertainment network using the

Internet as the infrastructure for it, whiwas not previously a part, using fiber to

the node as the method by which connections would be made into neighborhoods

that would allow the transission of video and lots afther things that he

envisions.

He includes within his concept a varietyather markers, which I’'m going to talk

about this morning, that #ectively create a newoncept for a business and a

business plan as a part of what [his expatress] identifies ahis trade secrets, a

business plan which U-verse compriseggaificant part of. That is, itis, in

essence, a lifestyle entertainment network.

SeeDkt. No. 124 at 5-6. This is entirely cortsist with McFreen’s brief, in which he argues
repeatedly that Project Lightspd/U-Verse, as a whole, itembodiment of the confidential
information he shared with LTISee, e.gid. at 27 (“SBC’s claims and strategy are virtually

identical to the features andradits of Mr. McFreen’s propogeMiVu Network and associated

ISP services.”)id. at 28 (“SBC’s claims are the sametlasse made by Mr. McFreen about his
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proposed MiVu Network.”)id. (“SBC’s network scheme is idgcal to the one described by Mr.
McFreen to LTI for the propesi MiVu Network.”).

But even assuming, as ALU does for purpagdbe instant motiorthat the concept of
U-Verse came from McFreen, there is simply noence that it made its way to SBC via LTI.
McFreen himself cites to documents in whidiCSdescribed, in detail, its Project Lightspeed
and the concept that he claims is identiodtis own idea in November 2004 and February 2005,
well before the August 2005 discussions betwsB@& and LTI that led to LTI becoming
involved with Project Lightspeed/U-Vers&ee Dkt. Nos. 54-21, 54-22, and 54-23. McFreen
has not refuted the evidence provided byAthat prior to Aigust 2005, “all the core
components of the Project Lightgr/U-Verse system had badsveloped and tested and IMS
was not part of that system.” DRo. 36-1 at 7 (Pickée Declaration  38).

McFreen points to three connections be#w LTI and SBC prior to August 2005: (1) a
2000 contract between the two companies thettftath the basic undgrhg terms that would
apply to future contracts between LTI and SBOKt. No. 54 at 25; (2a 1997 “strategic sales
pact” pursuant to which Southwiesn Bell would “sell Lucent bus@ss products in its traditional
five state region of Arkansas, Kansas, MissdDklahoma and Texas,” Dkt. No. 72-5; and (3)
an October 5, 2000, announcement that LTI was seldnt SBC to be its “primary provider of
data, voice, and access infrastue technology for its nationaktwork expansion,” Dkt. No.
72-6. The fact that the two comnpies did business together oves flears in various areas in no

way supports a finding that LTI providedyainformation to SBC relating to Project

“McFreen’s Statement of Material Factdlispute contains the statement: “SBC'’s
‘Grand Slam’ bundled services were initially tigested under the codame ‘SBC Project
Lightspeed,’ through which it tested Video (IPTV)pice and Data delivery to the end-customer
using Lucent’s MiLife Solutions, Lucent’s IM&ucent's OPI-DSLAM and Lucent VDSL.” No
evidence is cited for this assertion, however.
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Lightspeed/U-Verse prior to August 2005. McFréas pointed to no evidence that the people
involved with that business at LTI were privyNtzFreen’s confidential information, nor has he
pointed to any evidence that theople involved with that lsiness at SBC were involved in
Project Lightspeed in any way. It simply is measonable to deduce from the fact that two large
companies did some business together thatdlsycollaborated oother aspects of their
businesses.

Finally, McFreen argues thqt]here is also strong circumstantial evidence in the
numerous similarities between the features of the SBC U-verse system and the confidential
information provided by Mr. McFreen ahdTI. The similarities alone provide a basis for
inferring that there must have begpath.” Dkt. No. 54 at 34This is simply incorrect, as
McFreen has submitted no evidence that no company or person other than LTI had access to
McFreen’s confidential information such thihe only possible pattay to SBC was through
LTI.

IV.CONCLUSION

McFreen has not pointed to evidence fromohta reasonable jur@ould conclude that
his confidential information was provided to SBom LTI and used by SBC to develop what
became AT&T U-Verse. Accordingly, ALU’s motion for partial summary judgment on that
issue (Dkt. No. 35) iISRANTED. In addition, as acknowledddy the parties during oral
argument, the Defendant’s motion for sanctifidist. No. 73) and Motion to Bar Mr. McFreen
from Relying Upon Certain Documents (Dkt. NaY) were mooted by the extension of the

discovery deadline in this cas#d accordingly those motions &&NIED ASMOOT, as is a

*The Court suspects that McFreen means “to,” rather than “and.”
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related motion to file a surrep(pkt. No. 90). The remaining pending motions will be resolved

in due course.

SO CRDERED:3/23/17

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Copies to all counsel of rembvia electronic notification
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