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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

MARSHA RUDDELL BROWN, )
Plaintiff, ;
Vs ; No. 1:14ev-00931JMS DML
BMW OF NORTH AMERICA, LLC, ;
BAYERISCHE MOTOREN WERKE AG, )
Defendants %
ORDER

Presently pending before the Court is Defendant Bayerische Motoren Werk¢'BEW
AG”) Motion to Dismiss for Lack of Personal Jurisdictiorkilihg No. 65] BMW AG seeks to
dismiss Marsha Ruddell Brown’s Third Amended Complainnigligence arising from injuries
sugainedin a motorvehicle accident [Filing No. 42] For the reasons stated herein, the Court
GRANTSBMW AG’s Motion to Dismiss. [filing No. 65]

l.
APPLICABLE LEGAL STANDARD

When a defendant moves to dismiss a complaint uRdeeral Rule of Civil Procedure
12(b)(2) “[t]he plaintiff bears the burden of showing that personal jurisdiction over tkeadbit
exists.” Claus v. Mize317 F.3d 725, 727 (7th Cir. 2003When, as here, the Court “rules on a
defendant’s motion to dismiss based on the submission of written materials, withoenéfie of
an evidentiary hearing . . . the plaintiff ‘need only make ogptima faciecase of personal
jurisdiction.” Purdue Research Found. v. Sar8fynthelabo, S.A338 F.3d 773, 782 (7th Cir.
2003) (quotingHyatt Int’l. Corp. v. Coco302 F.3d 707, 713 (7th Cir. 2002)Factual disputes,

however, are resolved in the plaintiff's favad.
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“A federal distri¢ court’s personal jurisdiction over a defendant is established in a
diversityjurisdiction case . . . only so long as the defendant is subject to the jurisdiction df a cour
of general jurisdiction in the state where the district court is locateédtthern Grain Mktg., LLC
v. Greving,743 F.3d 487, 491 (7th Cir. 2014pdiana Trial Rule 4.4(A%erves as Indiana’s long
arm provision and expands personal jurisdiction to the full extent permitted Duth@rocess
Clause.SeelinkAmerica Corp. v. CoX857 N.E.2d 961, 96%6 (Ind. 2006) “Thus, the statutory
guestion merges with the constitut@mone—if [Indiana] constitutionally may exercise personal
jurisdiction over a defendant, its loagm statute will enable it to do soNorthern Grain,743
F.3d at 492

“The federal constitutional limits of a court’s personal jurisdiction in a divecsisg are
found in the Fourteenth Amendment's euecess clause.”ld. “[Flederal constitutional law
draws a sharp and vital distinction between two types of personal jurisdictioificspecase
linked jurisdiction, and general or gdurpose jurisdiction.”Abelesz v. OTP Bang&92 F.3d 638,

654 (7th Cir.2012) “If the defendant’s contacts are so extensive that it is subject to general
personal jurisdiction, then it can be sued in the forum state for any cause of astignia any
place. More limited contacts may subject the defendant only to specific persaditiion, in
which case the plaintiff must show that its claims against the defenda&batrisf the defendant’s
constitutionally sufficient contacts with the stateiBID, Inc. v. GoDaddy Group, Ind23 F.3d

421, 425 (7th Cir. 2010)

.
BACKGROUND

Ms. Brown makes the following allegation in her Complaint:
On September 29, 2012, Ms. Brown’s MINI CoopavliNi”) went off the road into a

ditch,rolled over, and landed dhe roof. [Filing No. 42 at 4] She madé&injurious contact’with
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the roof of the vehiclelue to the design of the seat balhich causea fracture on her cervical

vertebrae andesultedn partial quadriplegia[Filing No. 42 at 4 Ms. Brownsubsequentlfiled

a claimfor negligence against BMW of North Americ8fW NA”) and BMW AG. [Filing No.
42.] She alleges th&MW AG designed and manufactured the MINI, and that BMW NA, as the
wholly owned subsidiary of BMVAG, imports and distributes motor vehicles and parts for BMW

AG in the United States and Indian&ziljng No. 42 at 23.] Ms. Brown alleges that BMW AG

bears responsibility as the manufacturethe MINI, and that a properly designed seat belt system

would have prevented Ms. Brown from making contact with the rgefingl No. 42 at 4-§

In response to the ComplaiBMW AG filed the pendingnotion to dismisgor lack of
personal jurisdiction.[Filing No. 65] It alleges that it is a corporation organized and existing

under the laws of the Federal Republic of Germamylinf No. 66 at § BMW AG submiteda

declaration from its i¥house legal counsel, Jakob Hoelldobiemnyvhich he attests that BMW AG
is a separate and independent legal entity from BMW NA, and that BMW NA is ancindire

subsidiary of BMW AG. [iling No. 66-1 at 3] Further, the declaration statissatBMW AG is

not incorporated in Indiana, not qualified to do business in Indiana, and has not filed or sought to

file Articles of Incorporation ootherqualifications to do business in Indiang:ilihg No. 66 at

8.] It asserts that it has no branch office, authorized agent for service ofgyroqa®perty of

any kind in Indiana. Hiling No. 66 at § Lastly, BMW AG claims that itdoes not specifically

advertise toward residents of Indiaaad has made rdirect sales to customers in Indiangilifig
No. 66 at §
In responséo themotion Ms. Brownprovidestwo pieces of evidence, BMW AG’s 2014

Financial Statement and BMW AG’s 2014 Annual Rep§Filing No. 82 at4-6; Filing No. 82

1] She alsccitesto variousBMW websitesin her briefto support her allegationgFiling No.
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82-2] Ms. Brown states thatn 2014,BMW AG sold more cas in the United States tham

Germany and that such projection is expected to increase by 2@ibng[No. 82 at  Ms.

Brown claimsthatin its Annual ReportBMW AG recognizeghe likelihood of being “involved

in actions like this one.” Hiling No. 82 at 3Filing No. 822.] Although sheclaims shecannot

determiné‘the revenue BMW AG earned from its sale of cars and motorcycles in IndMsa,”
Brown states that shie able to extrapolate the amouhat BMW AG earned from the United

States. [Filing No. 82 at 4 Shealsolists the names andddressesf the BMW dealerships

locatedin Indiana. [Filing No. 82 at4-5.] Lastly, Ms. Brown claims thahe BMW dealerships

give theircustomers the opportunity “to go to Munich, Germany, BMW AG’s headquart@}s, [
pick up their car and tour Europe for fourteen dag#fiough she further contenttsat “there is

no way of knowing how many customers in Indiana have taken that option Eiling B2 atNo.

5-6]
The partiedisputewhether the foregoing is sufficient for this Court to exerciseqpails
jurisdiction over BMW AG.

[1.
DiscussioN

BMW AG moves to dismisds. Brown’s ThirdAmended Complaint on the basis tiat

is not subject to this Courtfgersonal jurisdiction. Hiling No. 66 at § BMW AG claims that 1)

general jurisdictiomloes not exist because it is not “at home” in IndiaiRénp No. 66 at 1§ and

2) specific jurisdiction does not exisbecauseBMW AG does not haveninimum contacts in

Indiana and itlid not purposely avail itself of the privileges of conducting &as/within Indiana
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[Filing No. 66 at 1f* In responseMs. Brown does not address whether general or specific

jurisdiction exists over BMWAG, and instead argues that this Court has personal jurisdiction

pursuant tandianaTrial Rule4.4(A)(2) and(3). [Filing No. 82 at 6-1

Because the analysis of general jurisdiction and specific jurisdiction irmrsthectlegal
principles, the Courwill address the parties’ arguments in terms of general jurisdiction and
specific jurisdiction a BMW AG did.

A. General Jurisdiction

BMW AG argues thait hasno meaningful contacts in Indianakil[ng No. 66 at 9 It

assertghat it is incorporated and maintains its principal place of business in Munich, German

and does not operate a place of business in Indi@&g No. 66 at 9 It furtherargues that it

does not maintaian office, conduct business, or sell any of its products in Indiana, and that it is

not licensed to do businessiddoes not hava registered agent in IndiangFiling No. 66 at 9

10.] It claimsthatBMW NA is an indirect subsidiary of BMWAG, and thatboth companieare
separate legal entitighat run separateperationsand maintain separate assets. Because of its
business structure, BMW AG contends that the forum contacts of BMW NA cannopbtedto

BMW AG simply because it is a parent corporatiofllifig No. 66 at 15

In responselMs. Browndoes notespond to BMW AG’s general jurisdicti@guments
andinstead arguethatpersonal jurisdiction exists over BMW Al&cause olndiana’s longarm

statute)ndiana TrialRule 4.4(A) [Filing No. 82 at 79.] Ms. Browngenerally allegethatBMW

1 BMW AG raises a third argument, that to exergisesonajurisdiction over BMW AG would

be unreasonable and would offend the traditional notions of fair play and substantal just
[Filing No. 66 at 19 However, the Court need not address this issue since, as will be discussed,
it finds that neither general jurisdiction nor specific jurisdiction exists BV AG.
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AG is connected toarious BMW dealerships in Indiareecause of the reventiatit makes from

selling thosevehiclesin Indiana [Filing No. 82 at 2-4

In reply, BMW AG reiterates many of its arguments and states that Ms. Brown has not

demonstrated prima faciecase of personal jurisdictionFi[ing No. 85 at ] BMW AG argues

that Ms. Brown makes no attempt to respond toggseral jurisdictiorarguments and thahe

conflatesthe lawof general and specific jurisdictioriFiling No. 85 at 4 Moreover,BMW AG

reiterates thaMr. Hoelldoblers declarationdemonstrateshat no general jurisdiction exs
becauset is not “at home” in Indianandhas no meaningful contactsth Indiana. Filing No.
85 at 2] Lastly, BMW AG argues that Ms. Brownakesno attempt to rebut any &MVWwW AG'’s
arguments and has not pled or offerexh alter ego theory to tie BMW AG with the BMW

dealerships in IndianaF{ing No. 85 at J

Unlike specific jurisdictiongenerajurisdictionpermits a defendant to be sued in the forum
state regardless of the subject matter of the litigatiomdue, 338 F.3d at 787 “General
jurisdictionis permitted only where the defendant has ‘continuous and systematic geneeddusi
contactswith the foruni that it would be “fundamentally fair to require it to answer in [that forum]
in anylitigation arising out oinytransaction or occurrence taking plasgywheren the world.”

Id. (original emphasi} (citing Helicopteros Nacionales de Colombia, S.A. v. H&6 U.S. 408,
416 (1984). Defendant’s “affiliations with the state [must be] so ‘continuous andmsgste as
to render them essentially at home in the forum StaBambddyear Dunlop Tires Operations, S.A.
v. Brown 131 S.Ct. 2846, 28512011) (citing Int'l. Shoe Co.v. State of Wash., Office of
Unemployment Compensation and Placen®26,U.S. 310, 317 (194%)Thegenerajurisdiction
standard is rigorous because “the consequences can be severe: if a defendant te gabgral

jurisdictionin a state, then it may be called into court there to answer for any alleged, wro
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committed in any place, no matteow unrelated to the defendanttontacts with the forum.”
uBID, 623 F.3d at 426

BMW AG argues that it is a separate enfitym BMW NA, and that it maintains no
contacts in Indiana. In turMs. Browndoes not respond to BMWG'’s argument that no general
jurisdiction exists Rather, she relies on Indiana’s lesgn statuteto argue that personal
jurisdiction exists over BMW AG and then cites to case law that discusses eaficgprisdiction
and general jurisdiction, but makes no effort to asghieh legalprinciple applies.The difference
betweenspecific and generalrisdictionis materialsince ‘the constitutional requireme for
general jurisdiction is ‘considerably more stringehtin that required for specific jurisdictién.
Purdue 338 F.3dat 787 (citations omitted). Specific jurisdiction, at the very le&stuses on
whether the party hasomeminimum contactwith the stateelated to the litigationwhereas
general jurisdiction focuses on whether the party has continuous and systemizatats to render
it essentially at home.

To the extent that Ms. Brown argues thjaneral jurisdiction exists ov&@MW AG, the
Court finds that no proper basis exist&irst, Ms. Brown fails topresent suffiient evidence or
argumensas tohow BMW AG maintains the level of contact with Indiana to support a conclusion
that it can be considered “at home” he§hemakes no attempt to overcome the presumption that
exercisng personal jurisdiction over parent companfpr the actions of its subsidiarieglates
due processSeelinkAmerica,857 N.E.2dat 968(discussing that a parent and a subsidiary are
independent entities arldat clear evidece must be presented to overcome the presumption that
exercising jurisdiction over the parent company vidahee process)Cent. States, Se. & Sw.

Areas Pension Fund v. Reimer Express World C@30 F.3d 934, 944 (7th Cir. 2000Where
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two corporations are in fact separate, permitting the activities of the subsudirysed as a basis
for personal jurisdiction over the parent violates this principle and thus due prpcess.”

Second, Ms. Brown merely assumes that BMWis&mehowconnected witlthe BMW
dealerships in Indianand thatit knew with absolute certainty that automobiles and motorcycles

it designedand manufactured would wind up in Indidn@Eiling No. 82 at 1 She wholly fails

to present an evidentiary link either to connect BMW NA to any of the BMW dealerships i
Indiana, or to support the foregoing assertion of “certain knowldog8MW AG. Even if such
allegation weredrue, sucha “stream of commerce” argument ilssufficient to assertgeneral
jurisdiction over aforeign corporation SeeGoodyear131 S. Ct. 28462851 (2011)holding that
tires madeby the parent company'soreign subsidiaries and placed ikee stream of commerce
was a“connection so limited between the forum and the foreign corpotatian it was “an
inadequate basis for the exercisgyehneral jurisdictiot). Accordingly, the Court concludes that
no general jurisdiction exists over BMW AG.

B. Specific Jurisdiction

BMW AG argues thaspecific jurisdiction does not exist becauséaes not have any
“jurisdictionally relevant contactwith Indiang” and that itdid not purposelyavail itself of any

privilege or benefit associated withdiana. Filing No. 66 at 1§ BMW AG claimsthat Mr.

Hoelldobler's declaratiodemonstrates that BMW AG does not regularly do or solicit business in
Indiana, engage in any other persistent course of conduct in Indiana, or derive aiautestantie

or benefit from goods, materials, or services used, consumed, or rendered ia. Ifigiiam No.
66 at 17] It further argues that Ms. Brown cannot establish that BMW AG purposelpdvisiblf

of the privilegeof doing business in Indiana because BMW AG does not do busineisgage in

apersistent course of conduct in Indian&ilifg No. 66 at 19 The only connection Ms. Brown
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has made, BMW AGlaims is that BMW AG manufactured vehiclgsat were eventually sold in

the United States by dealers that are independently owned businésses.Np. 66 at 19

Ms. Brown’s response, again, does not focus on whefieific jurisdiction exists. She
argues that the Counaspersonal jurisdiction over BMW ABecause she was injurgdindiana
from a design defect frora vehicle manufactured by BMW AG, a business located outside of

Indiana that derives substantial @ewe from goods consumed in Indiangilifig No. 82 at 78.]

She argues that “BMW AG knew with absolute certainty that automobiles andaywes it

designed and manufactured would wind up in Indiangiling No. 82 at 1 Ms. Brownfurther

claims that it is “safe to say several hundred BMW vehicles make it to Indidreegeral million
dollars make it from Inidna to BMW AG'’s coffers in Munich becausdndiana hagsive BMW

dealerships, one motorcyadealership, and orMINI dealership [Filing No. 82 at 16011.] Lastly,

Ms. Brown asserts that each BMW dealership offers customers the option to go tnerm
pick up theipurchasedehicle, whichshows'active involvement of BMW AG in the sale of cars

in Indiana.” Filing No. 82 at 11]

In reply, BMW AG reiterates many of its arguments ataimsthat Ms. Brown has failed

to demonstrate prima faciecase of personal jurisdictionFi[ing No. 85 at ] BMW AG argues

that Ms. Brown presents no evidence that BMW AG has sold any products to the Indiana
dealershipwhere she purchased her vehialed does noassertthatthe dealership is owned by

BMW AG. [Filing No. 85 at 4 BMW AG points out thatt does not sell products directly to

Indiana or to any of its dealerships, but thaeits vehicleso its distributer, BMW NAwhichin

turn, sellsthose vehicleso independentlealerships across Nor&merica [Filing No. 85 at 4
It also arguesthat personal jurisdictiodoes notexist simply becauséndiana customers may

purchase a BMW vehicle by planning a trip to Germidmgughits website [Filing No. 85 at 4



https://ecf.insd.uscourts.gov/doc1/07314910503?page=19
https://ecf.insd.uscourts.gov/doc1/07314989951?page=7
https://ecf.insd.uscourts.gov/doc1/07314989951?page=10
https://ecf.insd.uscourts.gov/doc1/07314989951?page=10
https://ecf.insd.uscourts.gov/doc1/07314989951?page=11
https://ecf.insd.uscourts.gov/doc1/07314999090?page=1
https://ecf.insd.uscourts.gov/doc1/07314999090?page=4
https://ecf.insd.uscourts.gov/doc1/07314999090?page=4
https://ecf.insd.uscourts.gov/doc1/07314999090?page=4

5] BMW AG also argues thahe evidencdails to showthat there is'something morethan
simply placing a product into the stream of commevith a mere suspicion thatmightend up

in Indiana. Filing No. 85 at5-7.] Moreover, BMW AG claims that Ms. Brown has not proffered

any evidenceto demonstratethat BMW AG has sufficient contacts to establish specific

jurisdiction. [Filing No. 85 at 7-§

For the Court to exercisespecific jurisdiction, the defendant must have purposefully
availed itself of the privilege of conducting activities within the forum so thatefendant may
reasonably anticipate beihgledinto court therelnt’l. Shoe326 U.S. at 31¢citing Burger King
Corp. v. RudzewicA71 U.S. 462, 4745 (1985). Due processs satisfied so long as the
defendant had “certain minimum contacts” with the forum state such that theénaaioe of the
suit does not offend ‘traditional notions of fair play and substantial justiéevanced Tactical
Ordnance Sys., LLC v. Real Action Paintball, Int61 F.3d 796, 8601 (7th Cir. 2014) The
relevant contacts are those that center on the relaioosg the defendant, the forum, and the
litigation. Id. (citations omitted).However,“[f]or a State to exercise jurisdiction consistent with
due process, the defendansuit+elatedconduct must create a substantial connection with the
forum State.” Id. Thus the relation between the defendant and the forum “must arise out of
contacts that the ‘defendaminself creates withhe forum . ..” Id. (original emphasis).

On the basis of the record before it, the Court cannot conthadlespecific jurisdiction
exists First, Ms. Brown does nospecifically asserthat BMW AG hassufficient minimum
contactsn Indianaor that it purposelgvailed itself of the benefits of IndianRather, Ms. Brown
merely cites to Indiana Trial Rule 4.4(A)(1)and (3) and assmes thather unsubstantiated
allegationsaboutBMW AG'’s contacts with Indiana satistyre provisions of the statutnd

establish personal jurisdiction. Moreover, while Ms. Brown citdsritbAmerica 857 N.E.2d at
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978 acknowledging that regardless of state law, dueprocessnustbemetbefore a court can
exercisgpersonajurisdiction shemakes no tiempt toapplya due procesanalysisto this ca®.
Second and evenmore compelling Ms. Brownsubmittedlittle evidenceto establisha
prima faciecase ofpersonal jurisdiction over BMW AG. When the Court does not hold an
evidentiary hearing to determipersonajurisdiction? asis the case here, the plaintiff needs to
make out grima faciecase of personal jurisdictiorfeePurdue 338 F.3d at 782 Accordingly,
“[o]nce the defendarttas submitted affidavits or other evidence in oppositiongeiercise of
jurisdiction, the plaintifimust go beyond the pleadings and submit affirmative evidence supporting
the exercise of jurisdiction.ld. a 78283. BMW AG provideda declaration from iteegal counsel
as evidencdhat no personal jurisdiction existsMs. Brown, in responsajoes notoffer any
relevantevidencethat supports personal jurisdictiorRather Ms. Brown submits BMW AG’s
2014 Annual Report and 2014 Financial Statement. These repeitsufficientto establish
specificpersonajurisdiction becauséhe reportamakeabsolutely naconnection between BMW
AG and Indiana.Within her response brigMs. Brown cites to several BMW websitesupport
her allegationsbutagainthose websitealso nakenoconnection between BMW AG amodiana.
Moreover, Ms. Brown admits that she lacks informatimnknow how much BMW AG makes in
revenue from Indian&ut ratheishe assumethat BMW AG must be connected to Indiana because
it sells itsvehicles to its North Americadistributor, BMW NA. However, she makes no
evidentiaryconnection between the Indiana dealerships and BMW AG bedhesdallegations.

Therefore Ms. Brownfails to satisfy her burden that personal jurisdiction exists over BMW AG.

2 Neither party requested an evidentiary hearing on the instant motion.

3 There is no record that Ms. Brown pursued jurisdictional discovery.
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Moreover, notably absent from either partyigial brief is Seventh Circuit precedent that
would have been helpftibr the Courts review, particularlyvherestream of commeracs at the
heart ofthe argument Dehmlow v. Austin Firework963 F.2d 941, 947 (7th Cir. 199nding
thatpersonal jurisdictioms metwherethe deéndant has “thentent or purpose to sertiee market
in the forum Stateyhich may baelemonstrated by additional conduct of the defenda@i?tis v.
Apollo of the Ozarks, Inc800 F.2d 667th Cir.1986)(finding personal jurisdictiorexistsover
a Missouri fireworks manufacturer which sold fireworks that caused pérspng in Wisconsin,
even thoughhe manufacturesold those firework& a Minnesota resident), cetlenied 479 U.S.
1092 (1987)Nelson by Carson v. Park Industries, In€l7 F.2d 1120 (7th Cir. 198@)ermitting
Wisconsin courts to exercise personal jurisdiction aidong Kong flannel shirt manufacturer
whose product caused personal injury in Wisconsin}, denied 465 U.S. 10241984) The
sort of evidence presented in the foregoing casabsent here.

Based on the foregoing analysis, theCourtfindsthatMs. Brown hasotmet heburdenof

making a prima facieshowing thathe Courthaspersonajurisdiction oveBMW AG.

4 The Courtnotesthatin its reply,BMW AG citesto Jennings v. AC Hydraulic A/S83 F.3d 546,
551 (7th Cir. 2004and,in a footnoteto O’'Neal v. Bumbo Int'lTrust 16 FSupp.3d95 (S.D. Ind.

2014) BMW AG claims thatBumbostands for the proposition that a foreign manufacturer
subjects itself to personal jurisdiction by selling a product via a nationwidédistship, and
thattheholding is contrary to law[Filing No. 85 at 5-§ BMW AG overstates the holding in
Bumbo. In fact, Bumboacknowledges thatenningsrejectedsuch broad interpretation of stream
of commerce SeeBumbg 16 F.Supp.3d at 958In Jennings the plaintiff failed to establish
that personal jurisdiction existedver the defendant because the plaintiff did not provide any
evidencethat the defendant’s products were ever sold in the forum s@daverselyBumbo
found that personal jurisdictiordid existbecause the plaintiff providesufficient evidence to
show that the defendant manufactureknew that its product would wind up in Indiana,
although it used adistributor to supply its product to different retailers throughout the
United States.|d. at 960(emphasis addégd
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V.
CONCLUSION

For the reasons detailed herein, the CA&RANTS BMW AG’s Motion to Dismiss for
Lack of Personal JurisdictionEiling No. 69, and DISMISSES Ms. Browris claims against
BMW AG WITHOUT PREJUDICE for lack of personal jurisdictionNo partial final judgment

shall issueat this time.

Date: February 4,2016 Q OM“’VY\I 0‘60\‘-/-\‘ - m

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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