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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

S.A. TINNIN-BEY,
Plaintiff,

VS. 1:14-cv-00944-RLY-DML
INDIANAPOLIS PUBLIC SCHOOLS,
DR. EUGENE WHITE, former
superintendent, DR. LEWIS D. FEREBEE)
superintendent, KRIS WALKER-GUESS )
principal, and HUMAN RESOURCES )
DEPARTMENT, )
)

Defendants. )

N N N N N N N N

ENTRY ON CROSS-MOTIONSFOR SUMMARY JUDGMENT

|. Introduction

S.A. Tinnin-Bey, Plaintiff, filed this d&mon against Indianagpis Public Schools
(“IPS™), Dr. Eugene White, Dr. Lewis D. Ferebee, Kris Walker-Guess, and Human
Resources DepartménbDefendants, pursuant to TiNgél of the Civil Rights Act of
1964, 42 U.S.C. § 200@= seq.and the First, Fifth, Six, Eighth, and Fourteenth
Amendments to the U.S. Caditstion, actionable via 42 U.6. § 1983. This matter now
comes before the court on the parties’ cnosdgions for summary glgment pursuant to
Federal Rule of Civil Procedure 56(a)laintiff moved twice for partial summary

judgment on his Title VII and First Amdment claims, whil®efendants moved for

! Defendants state that the IPS HunfResources Department is ndegal entity subject to suit.
Plaintiff offers no response. However, resantof this argument is unnecessary given the
court’s disposition of the case.
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summary judgment on all of &htiff's claims. For the reass set forth below, the court
GRANT S Defendants’ motion an@BENI ES Plaintiff’'s motions.
Il. Legal Standard

Rule 56(a) authorizes the court to grammmary judgment when there is “no
genuine dispute as to any material fact tn@movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a). The cois required to entesummary judgment “after
adequate time for discovery and upon motiagainst a party who fails to make a
showing sufficient to establish the existencamfelement essential to that party’s case,
and on which that party will be#ine burden of proadt trial.” Celotex Corp. v. Catrett
477 U.S. 317, 322 (1986 A genuine issue of material fastists “if theevidence is such
that a reasonable jury could ret@werdict for the nonmoving party Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986).

In short, “[SJummary judgment is the pyb or shut up momeint a lawsuit, when
a party must show what evidence it has tatild convince a trier of fact to accept its
version of the events.Springer v. Durflinger518 F.3d 479, 484 (7th Cir. 2008).
Initially, the moving party bearthe burden of demonstnagi the basis for its motion by
citing to specific materials ithe record that demonstrate @psence of a genuine dispute
of material fact.Celotex 477 U.S. at 323; Fed. R. CW. 56(c)(1)(A). Then, the
nonmoving party is requireddtgo beyond the pleadings andhmsr own affidavits, or by
the depositions, answers to interrogatoré®] admissions on file, designate specific
facts showing that there is a genuine issue for tri@elotex 477 U.S. at 323 (internal

guotation marks omitted).



When a litigant appears in federal courtapresented, as Plaintiff does here, the
court construes his filings liberalljerickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam). Nonetheless, Plaintiff is still requdreo abide by the rules of procedure: “[A
plaintiff's] pro sestatus doesn'’t alleviate Hisirden on summary judgmentArnett v.
Webster658 F.3d 742, 760 (7th Cir. 2011). Thtlee summary judgment standard must
be enforced in this case just a®Plaintiff was represented by counsel.

In reviewing a motion for summary judgniethe court typically construes the
facts and draws all reasonable inferences in the light most favorable to the non-moving
party. Adams v. Wal-Mart Stores, I1n@24 F.3d 935, 937 (7th Cir. 2003). Yet, “When
the non-movant fails to complyith the district court’s procedures for handling summary
judgment motions, however, the non-movanyras a practical matter lose much of the
benefit of that rule.”ld. In this case, Plaintiff mixed gmments with facts in his motions
for summary judgment, and théaled to specifically respnd to Defendants’ statement
of material facts when thdiled a cross-motion. Under these circumstances, the court
may proceed as if Plaintiff has admitted Defants’ version of the material factsl.
SeeFed. R. Civ. P. 56(e); S.D. Ind. L.R. 56-1(f).

[11. Statement of Material Facts Not in Dispute

Plaintiff began working for IPS as a befa adjustment facilitator at Meridian
Transition School, an alternaginigh school, in August®7. (Filing No.1, Complaint
at Part IV, 11 1-2). In this position,atiff was responsible for monitoring and

redirecting the counterproductive behawbstudents who had be assigned to in-



school suspensionld( at Part IV, 1 3). He was alstarged with assisting the school
police officer in pat-down searches of studentd.).(

Between October 2008 and April 2009, Plaintiff was the subject of three
complaints from three different studsrat Meridian Transition Schoolld(at Part IV,

19 4-6). First, a male studdatiged a complaint with tha@diana Department of Child
Services (“DCS”), alleging that he was pmaopriately touched bR laintiff during a pat-
down search. I4. at Part IV, 1 4). That complaint was unsubstantiatétl). (Later, a
female student reported that Plaintiff gdnex his business card and suggested that she
call him when she turned eighteend. @t Part 1V, § 5). Plaintiff states that this
complaint was unsubstantiatedd.). Finally, Plaintiff wasnvolved in a physical
altercation with a different male student, digriwhich Plaintiff retured a shove, thereby
causing the student’s head to hit a waltl. &t Part IV,  6; Filing No. 57-1, Deposition
(“Dep.”) of Plaintiff at 56:16-5725). According to Plaintiffthat student was arrested for
assaulting a staff membend(. Following these incidentf?S transferred Plaintiff to
Francis W. Parker Montessori Elementaryy&@u #56. (Complaint at Part IV, 1 8).

In 2010, Plaintiff became a volunteaeember of the IPS Diversity Cadre
Committee. Id. at Part IV, 1 16). This committee is charged with “infusing cultural
diversity” into the school systemld().

Plaintiff identifies his national origin as Moorishid.(at Part Ill, I 2). Plaintiff is
a member of the Moorish Science Temple of America, Iftt.af Part 1V, 1 9).
According to Plaintiff, members of this orgaation practice a religion they refer to as

“Islamism.” (Filing No. 57-6, Plaintiff's Regmse to Defendants’ taerrogatory, No. 25).



On November 28, 201Plaintiff sent an e-mail to varus IPS personnel requesting that
he be excused from work for five Moorikblidays and eventsribughout the year.
(Complaint at Part IV,  10;iling No. 1-2, Exhibit 2). Spefically, Plaintiff requested a
day off of work on Januar§ for Moorish Christmas.lq.). On that same day, Defendant
White, who was the Superintendent of IP$hat time, replied to Plaintiff's e-mail and
stated that Plaintiff would not be grantaa excused day off for Moorish Christmas.
(Complaint at Part IV, 1 11; Filing No. 1-1, Exhibit 3).

In January 2013, IPS transferred Pldirit Joyce Kilmer Academy Elementary
School #69 at the request of Defendéfalker-Guess (“Walker-Guess”), who is the
Principal. (Complaint at Part IV, 1 14). March 2013, Plaintiff gave a presentation to
the Diversity Cadre Committee, in which &d@vocated for includintyloorish history and
culture in thecurriculum. (d. at Part IV, § 17).

Plaintiff did not appear fowork on May 28, 2013.1d. at Part IV, T 21). IPS has
a policy that requires employees who need to use a sick dayifyptheir respective
school by 7:30 a.m. (Filing No. 1-1, Exhiid). Plaintiff claims that he called Joyce
Kilmer Academy in advance of this deadlared left a voice mail message advising that
he was sick. (Complaint at Part IV, 1 2Bccording to Walker-Guess, the school has no
voice mail system. (Exhibit 10). On May 2813, Walker-Guess suspended Plaintiff
for two days for his failue to report to work. 14.). The Notice of Formal Disciplinary
Action indicated that this was&tiff's first formal warning.

During the 2013-2014 academic year, fobild abuse complaints were filed

against Plaintiff. (Complaint at Part IV, 1)280n August 23, 2013, shortly after the fall



semester had begun, Plaintiff “physicéaflgok] a student, that [sic] was NOT possessing
a threat to self or others, to the groundybgbbing his shirt and palegs.” (Filing No.

1-2, Exhibit C). The child alleged thataitiff body-slammed him into the ground.
(Filing No. 1-2, Exhibit D). According to Plaintiff, he @auld not allow the student to
“punk” him in front of the other childrerso he “wrapped [the child] up around his
armsl[,] . . . took [his own] legs and wrapigéhem] around [the child’s] legs, and [] took
[the child] to the floor.” (Plaintiff Dep. &9:4-9). DCS conductegh investigation and
eventually concluded that tledild’s allegation of abuse wainsubstantiated due to lack
of evidence. (Filing No. 1-2, Exhibit EAs a result of this incident, Plaintiff was
suspended for one day. Thetie of Formal Disciplinary Action indicated that this was
Plaintiff's first formalwarning. (Exhibit C).

Shortly thereafter, a childperted that Plaintiff “hadlug his fingers into [the
child’s] arm” and therigrabbed him by the neck (Filing No. 1-2, Exibit F). Plaintiff
admitted to the DCS case manager that li€“pat the child bythe neck and upper
shoulder area” in order to prent him from running away.ld.). Importantlythough, the
child, who had no marks or bruises, stdtet his breathing was not impaired when
Plaintiff grabbed him. Ultimately, the itth's allegation of abuse was unsubstantiated
due to lack of evidence.

On August 27, 2013, Watk-Guess placed Plaintiff on unpaid suspension while
DCS conducted an investigation into the twanptaints lodged thanhonth. (Filing No.
1-2, Exhibit G). On September 2, 2013iRtiff wrote a five-page letter addressed to

Denise Kent, an IPS human resources representatesExXhibit D). In this letter,



Plaintiff acknowledged the setsness of the allegationyéled against him, expressed
his view on the nature of truth and justisapplied his version of the events leading to
his suspension, and providedieas justifications for hisictions. After DCS notified
IPS that it had concluded batliegations of abuse were whstantiated, Plaintiff was
permitted to return to work oor around September 30, 201&omplaint at Part IV,
30; Plaintiff Dep. at 70:3-5). In a Septber 27, 2013 lettdrom Walker-Guess to
Plaintiff, Walker-Guess wrote, “While ¢hCPS investigation wsaunsubstantiated for
alleged child abuse, this finding does ndkee my lack of concern. You are reminded
that your conduct and comments towards sitsland co-workers are to remain above
reproach and you are to model the behagymected of all employees.” (Exhibit G).

On October 2, 2013, only a few dayseafPlaintiff's returnfrom suspension, a
student complained that Pl&ffhit him in the stomach(Complaint at Part IV, 31,
Filing No. 1-3, Exhibit H). Tis particular report did not#e&l to a suspeion because
Walker-Guess and the student’s father determihatthe child had fabricated the abuse.
(Plaintiff Dep. 71:4-72:12; ikng No. 53-1, Affidavit of Paent of a Male Student).

On November 1, 2013, Plaintiff was digined for “arguing . . . with parents
about an incident involving him snatching a student and calling the student inappropriate
names. (Verbally abusing students).” (#giNo. 57-9, Exhibit X). Plaintiff admitted
that his interaction with the parents “magve bordered on the lird inappropriate.”

(Id.). The Notice of Formal Disciplinary Actiandicated that this was Plaintiff's final

warning.



On November 18, 2013, a student repotted Plaintiff had pushed a table into
his leg. (Filing No. 1-3, Exhibit J). Pldiff had been attemptingp take some fake
money away from the student, but the studggatted moving around the room in an
effort to avoid Plaintiff. Plaatiff then pushed #able into the wall in order to block the
student’s path. The student stated that the taiblhis leg during this process. Plaintiff
claims that he did not hit theustent with the table, but rath#érat the student ran into it.
(Id.; Filing No. 1-3, Exhibit L; Plaintiff Dep. at3:2-7). DCS began an investigation, and
Plaintiff was suspended pending the outcortiexhibit J; Filing No. 1-3, Exhibit M).

DCS ultimately concludgthat that the allegation of abuse was unsubstantiated due to
lack of evidence. (Exhibit M).

On November 19, 2013, PIlaiff was disciplined for distbuting religious material
and his business card to a student. (ExhibifTihe material in question was an essay that
Plaintiff authored, entitled “Attention: NegreeBlacks, Coloreds and African-Americans
Look at What Happened to You!” (Filg No. 1-3, Exhibit K). The essay had
information regarding the Moorish Sciencange of America at the top of the first
page. Plaintiff's business card featuted Moorish Science Temple of America’s
contact information as well as Plaintiff's IPSr&il address. (Exhibit J). Plaintiff claims
that he actually gave this material to thedgint’'s mother (not the student himself) after
the mother had asked why herldhhad behavioral issues. @¢@plaint at Part 1V, § 36;
Plaintiff Dep. at 74:6-17). A sworn affid&adrom the parent verifies this. (Filing No.

59-1, Affidavit of Female Parent of a Male Student).



Plaintiff never returned taork following his suspension iNovember 2013.
(Plaintiff Dep. 73:19-23). In a letter al January 24, 2014, Walker-Guess notified
Plaintiff that she was recommending his eoyphent be terminatedue to his “ongoing
unsatisfactory performance andedraction with the students, which has led to numerous
investigations, both internally, and throughil@HProtective Services.” (Filing No. 1-3,
Exhibit N). On March 2, 2014, Defenddfdrebee, Superinterteof IPS, notified
Plaintiff of his agreement ith the recommendation of WakGuess. (Filing No. 1-3,
Exhibit P). Plaintiff appealed that decisi@md, on May 13, 2014PS held a hearing.
(Filing No. 1-3, Exhibits Q, R On May 27, 2014, the heag officer denied the appeal.
(Exhibit R). The heang officer justified hedecision by concluding,

Although CPS reports resuiten unsubstanttad claims for abuse (due to

lack of physical marks or bruigesdVir. Tinnin-Bey confirmed his physical

interactions with each student and Ih&gn advised on merous occasions

(and by two separate pripells) of concerns relatéd his interactions with

parents, students and the manner inctvine was supervising the Behavior
Adjustment Center.

(1d.).

On February 3, 2014, Plaintiff fileal complaint with the Equal Employment
Opportunity Commission (“EEOC”), allegingahlPS had discriminated against him on
the basis of his religion and national origiifiling No. 1-1, Exhibit 12). In March 2014,
the EEOC issued Plaintiff's Notice of SuitgRis. (Filing No. 1-1Exhibit 13). This

litigation ensued.



V. Discussion

A. Discovery Disputes and Sanctions

In support of his Motion for Summary Judgnt, Plaintiff relies heavily upon his
allegations that Defendants did not complyhwiis reasonable discovery requests. Even
assumingarguendo that these allegations are true, tlheg not reasons for this court to
grant summary judgment in Plaintiff's favoSummary judgment can only be granted for
one reason: “if the movant shows that theneagenuine dispute as to any material fact
and the movant is entitled to judgment as &enaf law.” Fed. R. Civ. P. 56(a). The
court cannot grant summary judgment simipigause one party is obstinate during the
discovery process. If that occursfederal litigation, a party’s recourse is to file a motion
to compel. SeeFed. R. Civ. P. 37(a). Indeed, Pldintiid just that in this case. Plaintiff
filed two motions to compel, which the Magate Judge granted part and denied in
part. SeeFiling No. 49, Order on Plaiiff’'s Motions to Compel).

Buried within Plaintiff'sMotion for Summary Judgmerg a request for sanctions
related to those motions to compel. Plafrdiates that despite the Magistrate Judge
compelling Defendants to pitace the official IPS policies regarding the purchasing,
installation, and preservatiai video and audio equipmeand recordings, Defendants
never did this. According to Plaintiff, thisfusal to comply with the Magistrate Judge’s
order warrants sanctions. Defendants retat they did complyand even provide the

documents they produced for PlaintifSeeFiling No. 53-3, Attachments to Notice of

10



Compliance at 21-51). In light of this evidexn the court denies Plaintiff's request for
sanctiong.

Additionally, Plaintiff's discussion of this discovery dispute is somewhat
confusing because at no podid he ask that theoart stay summary judgment
proceedings until this matter wessolved. Plaintiff could have filed a Rule 56(d) motion
and stated that, because certain facts weawailable to him, he was unable to oppose
Defendants’ motion without further discovergee Holland v. City of Gar33 F.

App’x 661, 662-63 (7th Cir. 2013) (“[I]f Htand needed further discovery, he should
have moved under Federal Rule of iCRrocedure 56(d) (formerly Rule 56(f)),
explaining why he could not yptesent facts essential tsapposition. Even pro se
litigants must follow this rule)’(internal citations omitted);arsen v. Elk Grove Vill.
433 F. App’'x 470, 472 (7tRir. 2011) (“If a party—even pro se litigant—needs further
discovery to respond to a tian for summary judgment, fean file a motion under Rule
56(d) . . . explaining the reasons thatchenot present evidea essential to his
opposition.”). Plaintiff statet is imperative that he bafforded the opportunity to
review these policies, but his statement istadicted by the fact that he filed his own

motion for summary judgmentVhereas Plaintiff did not file a Rule 56(d) motion and

2 The court would also be warranted in denyingjmiff's request for sanctions on the basis that
it runs afoul of the Local Rules, wdh state, in relevant part, “Mions must be filed separately .
... A motion must not be canhed within a brief, responsay, reply to a previously filed

motion, unless ordered by the court.” S.D. lndR. 7-1(a). Plainff should have filed a
separate motion for sanctions instead of inelgdi within his brief insupport of summary
judgment.

11



actually filed his own summary judgment motitime court declines to order a stay of the
summary judgment proceedingsa sponte

B. Argumentsin Support of Dismissing Certain Claims

In their briefing on the cross-motiof summary judgment, Defendants quote
Federal Rule of Civil Procedure 8(a)(2) and argue that some of Plaintiff's claims should
be dismissed for failure to state a claipon which relief can be granted. However,
these arguments are not properly raisad@summary judgment stage. If Defendants
intended to seek dismissal of t@n claims on this ground,ely should have filed a Rule
12(b)(6) motion before filing an AnsweBeeFed. R. Civ. P. 12(b)(6) (“A motion
asserting any of these defensasst be made before pleading if a responsive pleading is
allowed.”). Therefore, the court mustaemine Plaintiff's claims under the summary
judgment framework.

C. Fifth, Sixth, and Eighth Amendment Claims

In his response to Defendants’ arguments, Plaintiff rightly caxcttht his claims
brought under the Fifth, Sixt and Eighth Amendants to the U.S. Constitution fail as a
matter of law. The Fifth Amendment’s pratiens apply only to théederal government.
See Massey v. Wheel@f1 F.3d 1030, 1036 n.1 (7th Cir. 2000) (“[T]he Fifth
Amendment guarantees due prodegshe federal government.Ynited States v. 16.92
Acres of Land670 F.2d 1369, 1373 n(Bth Cir. 1982) (The Due Process Clause of the
Fifth Amendment forbids the Federal Gouaent to deny equal protection of the
laws.”). Whereas Plaintiff filed this claiagainst state actors, the Fifth Amendment is

inapplicable. Similarly, thelain language of # Sixth Amendment leaves no doubt that

12



it can only be invoked ifcriminal prosecutions.” U.S. ConsAmend. VI. This is a civil
employment discrimination case, so the Bikimendment simply does not applgee
Callahan v. Commr334 F. App’x 754, 755 (7th €i2009) (“[T]he Sixth Amendment
does not apply to civil proceedings.”). Lastligere can be no question that the Eighth

Amendment’s prohibitions against “[e]xcessibail,” “excessive fines,” and “cruel and
unusual punishments” afford Plaintiff no rélieere. U.S. Const. Amend. VIII. The
Eighth Amendment, by its very terms, pipplies in the context of a criminal
prosecution or conviction, neither of whibhve occurred in this case. Therefore,
Defendants are entitled to summary judgment on these three claims.

D. TitleVII Discriminatory Termination Claim

Plaintiff alleges that Defendants termieathis employment due to his religion,
Islam, and national origin, MoorishUnder Title VII, “It shall be an unlawful
employment practice for an employer . . . tsctliarge any individual . . . because of such
individual’s race, color, religiorsex, or national origin.” 4P.S.C. § 2000e-2(a). Itis
well established that there are two waysvirich a plaintiff may prove a claim under
Title VII, namely the “direct” and “indirect” meods of proof. However, in recent years

the Seventh Circuit has “gsioned the utility of the dtinctions between them,

recognizing that both methods of proofhgerge on the same fundamental question:

31n his briefing on the cross-motions for sumynidgment, Plaintiff asserts that Walker-Guess
violated Title VII by discriminating against hion the basis of his race. Race discrimination
was not mentioned in his Compiaor Amended Complaint, antlus cannot be raised at the
summary judgment stage: “[A] plaintiff ‘mayot amend his complaint through arguments in his
brief in opposition to a main for summary judgment.”Anderson v. Donaho&99 F.3d 989,

997 (7th Cir. 2012) (quotinGrayson v. O’'Neill 308 F.3d 808, 817 (7th Cir. 2002)).

13



could a reasonable trier of fact infer retatia or discrimination, as the case may be?”
Castro v. DeVry Univ., Inc786 F.3d 559, 564 (7th Cir025). Put more bluntly, “[T]he
time has come to jettison the ossified diiedirect paradigm in favor of a simple
analysis of whether a reasonable joowld infer prohibited discrimination.Perez v.
Thorntons, InG.731 F.3d 699, 703 (7@ir. 2013) (internal quotation marks omitted).
See Good v. Univ. of Chi. Med. C673 F.3d 670, 680 (7th Cir. 2012) (“[T]he direct and
indirect methods . . . have become too clempoo rigid, and too far removed from the
statutory question of discriminatocausation.”). This court joins “the growing chorus of
opinions in this circuit, signed anby a majority of active judgesHitchcock v. Angel
Corps, Inc, 718 F.3d 733, 737 (7tir. 2013), by observing that “when all is said and
done, the fundamental question at the sumrualgment stage isimply whether a
reasonable jury could find @nibited discrimination.”Bass v. Joliet Pub. Sch. Dist. No.
86, 746 F.3d 835, 840 (7th Cir. 2014).

In this case, a reasonable jury couldfirad prohibited discrimination. The record
Is replete with legitimate justifications for Plaintiff's termination: (1) a student alleged
that Plaintiff had inappropriately touched him during a pat-down search; (2) a student
alleged that Plaintiff had g&n her his phone number asamid to call him when she
turned eighteen; (3) Plaintiff shoved a stoileausing the student’s head to hit a wall;
(4) a student alleged that Plaintiff bodgramed him into the ground; (5) a student
alleged that Plaintiff had dug his fingers inih@ student’s arms and then grabbed him by
the neck; (6) a student alleged that Pl#iptuinched him in the stomach; (7) a student

alleged that Plaintiff pushed a table into hi, I€8) Plaintiff failedto appear for work on

14



one occasion; and (9) Plaintiff inapproprigtatrgued with parents. Plaintiff offers
justifications and argumentsrfeach of these incidents (g.gll of the allegations made
to DCS were unsubstantiated for lack of evide). However, Plaintiff fails to appreciate
that the doctrine of at-will employméripermits both the employer and the employee to
terminate the employment at any time fég@od reason, bad reason, or no reason at
all.”” Meyers v. Meyers861 N.E.2d 704, 70@nd. 2007) (quotinglontgomery v. Bd. of
Trustees of Purdue Unjiv849 N.E.2d 1120, 1128 (Ind. 2006 Thus, even if the court
agreed that Defendants’ reasons for teation were flawed, @it would not warrant

relief under Title VII: “Title VII does not forbigloppy, mistaken, or unfair terminations;
it forbids discriminatory oretaliatory terminations.'Collins v. Am. Red Cros$15 F.3d
994, 999 (7th Cir. 2013).

Plaintiff could have been legally ternated for any single one of the incidents
mentioned above. ImportantiWalker-Guess specifically structed Plaintiff, “[Y]our
conduct and comments towards students andartiers are to remain above reproach
and you are to model the behavior expedtkall employees.” (Exhibit G). The
undisputed evidence shows tiRdaintiff did not remain aboveeproach. That is enough
to warrant termination. As ¢éhSeventh Circuit explained, “#®@deral court does not sit as

a ‘super-personnel departnig¢ second-guessing an erapér’s legitimate concerns

4 Plaintiff does not claim that heould only be terminated for cause. Furthermore, in Indiana,
“[tlhe presumption of at-will eployment is strong . . . .Baker v. Tremco Inc917 N.E.2d 650,
653 (Ind. 2009). With no argument to the contrémg, court must presume that Plaintiff was an
at-will employee.

15



about an employee’s performancévintz v. Caterpillar Inc, 788 F.3d 673, 680 (7th Cir.
2015) (quotingColeman v. Donahg&67 F.3d 835, 862 (7th Cir. 2012)).

Plaintiff simply offersno evidence of discriminam based upon religion or
national origin. Rather, IP&lowed Plaintiff to be a part of the Diversity Cadre
Committee, and welcomed his presentatiomMmorish history ad culture. The only
evidence that might allow for an inferencededcrimination is IPS’ denial of Plaintiff’s
request for a day off of work for Moorish @$tmas. However, this does not represent
discrimination for the reasons discusse®ant I\V(G). Plaintiff's speculation that
discrimination occurred is not enoughsurvive summary judgmengee Miller v.
Gonzalez761 F.3d 822, 827 (71ir. 2014) (“[S]peculation, hunches and intuition
cannot defeat summajpydgment.”). Due to the overnehming evidence of Plaintiff's
unsatisfactory job performance and the lackmyf evidence suggesting discrimination, a
reasonable jury could not find for Plainttfh his Title VII discriminatory termination
claim. Summary judgment for Defdants is therefore required.

E. TitleVII Retaliatory Termination Claim

Plaintiff also avers that he was terminaiedetaliation for the September 2, 2013
letter he wrote to Ms. Kent.SéeExhibit D). According tdPlaintiff, this letter was
“unflattering” to Defendants because it disses “maltreatmentd&htiff incurred from
his school principal Defendant Kris Walket€ss, his Islamic religious beliefs, Moorish
cultural customs, Moorish national orig[and] his persistence to publicly advocate
infusing Moorish history and culture inbodiana’s educational curriculum . . . .”

(Compilaint at Part Ill, )2 Title VII prohibits an emloyer from “discriminat[ing]

16



against any of his employees . . . becausedseopposed any practice made an unlawful
employment practice by this title, or becausdnéai® made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, oingaander this title.”

42 U.S.C. § 2000e-3(a). “The antiretdiba provision seeks to prevent employer
interference with unfettered aceds Title VII's remediamechanisms. It does so by
prohibiting employer actions that are liketydeter victims of discrimination from
complaining to the EBC, the courts, and their employer8urlington Northern &

Santa Fe Ry. v. Whit&48 U.S. 53, 68 (2006) (intaal citations and quotation marks
omitted).

Again, the narrow issue before the court is whether “a reasonable trier of fact
[could] infer retaliation . . . ."Castrq 786 F.3d at 564. Imptantly though “Title VII
retaliation claims require proof thtte desire to retaliate was thet-for causeof the
challenged employment actionUniv. of Tex. Southwestern Med. Ctr. v. Nas$a8 S.

Ct. 2517, 2528 (2013) (emphasidded). Plaintiff simply caot satisfy this burden. As
already discussed in Part IV(D), there is substantial evidence iadbed of Plaintiff's
unsatisfactory job performanc&eelackson v. St. Joseph State HospB4D F.2d 1387,
1391 (8th Cir. 1988) (Title VII protection from retaliatioror filing a complaint does not
clothe the complainant wittimmunity for past and present inadequacies [or]
unsatisfactory performance . . .."”). Evethi& court agreed that retaliation was a
motivating factor in the decision to dischargmhthat would not sav@laintiff's claim.

SeeReynolds v. Tangherliny37 F.3d 1093, 1104 (7thrCR013) (“[R]etaliation claims

17



under Title VII require traditional but-for aaation, not a lesser ‘motivating factor’
standard of causation.”).

A reasonable jury could not find retal@i under Title VIl in this case. Thus,
summary judgment for Defendants is warrantedportantly, even ithis court navigated
the “snarls and knots” and algzed Plaintiff's Title VII claims under the frequently
“bemoaned” direct and indirect methods of pr@»iton-Bell v. Indiana759 F.3d 768,

773 (7th Cir. 2014), the result would be the same.

F. TitleVIl Hostile Work Environment Claim

Plaintiff alleges that was subjectedaostile work mvironment during his
employment with DefendantsAs the Supreme Court has made clear, “Title VII
prohibits the creation of laostile work environment.'Vance v. Ball State Univ133
S.Ct. 2434, 2441 (2013). ThManceCourt went on to note, “lauch cases, we have held,
the plaintiff must show that the work enmirment was so pervaded by discrimination that
the terms and conditions of pitoyment were altered.Td. In order tosurvive summary
judgment, Plaintiff must establish four elemts: “(1) the work environment must have
been both subjectively and obijely offensive; (2) [Plaitiff's religion] or national
origin must have been the cause of the harassg (3) the conduct must have been severe
or pervasive; and (4) there must be a basis for employer liabil@idib v. Indiana744

F.3d 974, 985 (h Cir. 2014).

5> Defendants contend that the court should sarilyndismiss this claim because it was not
developed until Plaintiff's reply brief. This argument is not well taken, as Plaintiff discussed this
claim in his Complaint, histmended Complaint, and the apeg brief for his Motion for

Summary Judgment.
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Assuming without deciding th&tlaintiff can satisfy thérst, second, and fourth
elements, he cannot satisfy the third. The B#wvE€ircuit opined, “To rise to the level of
an actionable hostile work environmeng ttomplained-of condtiecnust have been
sufficiently severe or pervasive to haveeed the conditions of her employment such
that it created an abusiworking environment."Passananti v. Cook Count§89 F.3d
655, 667 (7th Cir. 2012). Ehproper analysis on thiseehent is well established:

In determining whether the conduct idfeuently severe or pervasive to be

actionable, we look at the totality of the circumstances, including: (1) the

frequency of the discriminatory conduct; (2) how offensive a reasonable
person would deem it to be; (3) whet it is physically threatening or
humiliating conduct as opposed to varabuse; (4) whether it unreasonably
interferes with an empyee’s work performance; and (5) whether it was
directed at the victim.

Nichols v. Mich. City Plant Planning Dep155 F.3d 594, 601 (7th Cir. 2014).

In support of this claim, Plaintiff allege¢hat Walker-Guess held Christian prayers
inside the school buildg and during school holrpunished Plaintiff for distributing
what she perceived to be religious materia fmarent, assigned Plaintiff to a small office
instead a full-size classroom, suspendedinf@ff for unfounded reasons, and sent
Plaintiff demeaning and condescending messalyetally, the court cannot consider the
allegation regarding Christian prayer circles beeaRlaintiff fails to cite to any evidence

in support of the claim. Plaintiff statesattDefendants admitted to this in a pretrial

conference before the Magigealudge, but he seeminghade no effort to obtain a

® Plaintiff alleges that this indent violated Title VII, but doesot connect it to a specific claim
under the statute. The court proceeds as if Fantrie include it as evahce of a hostile work
environment. Notably, Plaintiff makes no argemhthat this practice violated the First
Amendment.
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transcript of that proceeding. Further tMagistrate Judge’s Minute Entry on that
proceeding does not mentiongipurported admission. SéeFiling No. 15, Entry and
Order from Pretrial Conference). As the S#weCircuit has made ear, “[A] plaintiff's
‘conclusory statements, unsupported by thidence of record, aiesufficient to avoid
summary judgment.”Cooper-Schut v. Visteon Auto. S361 F.3d 421, 429 (7th Cir.
2004) (quotincAlbiero v. City of Kankake®46 F.3d 927, @(7th Cir. 2001)).See
Sojka v. Bovis Lend Lease, In686 F.3d 394, 398 (7th Cir022) (“It is not the duty of
the court to scour the record in searclewtience to defea motion for summary
judgment.”).

Additionally, the messages cited by Plaintiff do not rise to the level of severe or
pervasive conduct. While most the messages cited by Plaintiff address deficiencies in
his work performance, they anet threatening or humiliating-or example, in one letter,
Walker-Guess expressly stated that theaedsr her message was “mak|e] [Plaintiff]
aware of the expectations as a Behviar)(8djustment Faciliteor at Joyce Kilmer
Academy.” (Filing No. 1-2, Exhibit A). Wker-Guess concluded that this letter was
necessary becauseestinad to explairthree times thagtudents must have academics at
all timeswhileat theBAC.” (ld.) (emphasis original). In an email message, Walker-
Guess stated, “During the hours of 8:30am. and 4:00pm. you are employed to redirect the
behaviors of the students here at Joyce Kilmer Academy. Reading the newspaper or
writing articles is not part of your job. Sending students to room 106, the resource room,
for a time out when you and your room is tesignated Behavior Adjustment Center is

unacceptable and must stop today.” (Filing N@, Exhibit B). Plaintiff also cites a
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letter wherein Walker-Guess stated, “I emsommending the termination of your
employment with Indianapolis Public Schodlsge. (sic) This action is being taken due to
your ongoing unsatisfactory perfnance and interaction with the students, which has led
to numerous investigationsoth internally, and throug@hild Protective Services.”

(Exhibit N).

Plaintiff may not have enjoyed readitigese messages, libat does not mean
Defendants are liable under Title VII. Rathmany of the messages are evidence of
Walker-Guess making reasonable efforts tip Rdaintiff understand and satisfactorily
complete his job duties in lieu of simglrminating his employment. Moreover, the
undisputed evidence directly contradictaiRtiff's claim thathis suspensions were
unfounded. Plaintiff complamthat he was assigned to a smaller work space than he
preferred, but a hostile work environmetdim was not designed to address “the
ordinary tribulations of the workplaceFaragher v. City of Boca Ratpb24 U.S. 775,
788 (1998).See Graham v. Holde657 F. Supp. 2d 21018 (D.D.C. 2009) (“Not all
things that make an employee unhappy cradtestile work environment.”). Overall, no
reasonable jury could find that these incitde“altered the conditits of [Plaintiff’s]
employment such that [they] created an abusive working environmeasSananti689
F.3d at 667. Consequently, summary judgment for Defendants is warranted.

G. First Amendment Claims

While Plaintiff's Complaint alleges viations of the First Amendment, it is
somewhat unclear what type of violatidPisintiff believes occurred. Construing the

Complaint liberally, the court dermines that Plaintiff hasdaanced two distinct claims
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under the First Amendment: one for retaliatsord one under the Establishment Clause.
The court addresses each in turn.

First, Plaintiff alleges that his employntesith IPS was termiated because of the
“unflattering” September 2, 2013 letter he wrote to Ms. Ke(@eeExhibit D). “Itis
well-established in our jurispdence that a public employee does not shed his First
Amendment rights at the steps of the government buildibgldwski v. City of Des
Plaines 789 F.3d 784, 790 (7th Cir. 2015yt@rnal quotation marks and citation
omitted). In order to survive summary judgment, “a public employee must show that: (1)
[he] engaged in constitutionally protected speech; (2)dui¢red a deprivation because
of her employer’s action; and (3) [his]gbected speech wadat-for cause of the
employer’s action.”Diadenko v. Folinp741 F.3d 751, 755 (7th Cir. 2013). Assuming
without deciding that Plairftican satisfy the first two eleemts, he cannot satisfy the
third for the reasons stated in Part IV([9ee Kidwell v. Eisenhaues79 F.3d 957, 965
(7th Cir. 2012) (“In the endhe plaintiff must demonstmthat, but for his protected
speech, the employer would not hasken the adverse action.”).

Second, Plaintiff asserts that Defiants recognize Christian holidays by
providing employees with paid time off, butuse to recognize bbrish holidays. In

support, Plaintiff directs the court to thewember 28, 2012 e-mail message he sent to

" Plaintiff runs afoul ofAndersoragain by arguing that the alleyeetaliation was also based
upon a November 20, 2013 letter he wrote to MsitKEiling No. 1-3, Exhibit L) and his essay,
“Attention: Negroes, Blacks, Coloreds andid&n-Americans Look at What Happened to You!”
(Exhibit K). The court does nobaosider these arguments becaasepreviously stated, Plaintiff
“may not amend his complaint through argumemtsis brief in opposition to a motion for
summary judgment.”Anderson 699 F.3d at 997.
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several IPS administrators regarding a regioedime off of work to celebrate certain
Moorish holidays. $eeExhibit 2). Defendant White seah e-mail message in response
that same day, which reads, “You may have an excused day off for the Moorish
Christmas. This is not a recognize (siclidey by the Indianapolis Public Schools.”
(Exhibit 3).

The Establishment Clause of the Firsté&imdment is violated “if the government
favors one religion over another (or retigiover nonreligionyvithout a legitimate
secular reason for doing soKaufman v. Pugh733 F.3d 692, 696 (7th Cir. 2013ee
Metzl v. Leininger57 F.3d 618, 621 (7tGir. 1995) (“[T]he Fist Amendment does not
allow a state to make it easfer adherents of one faith to practice their religion than for
adherents of another faith to practice their religion, unless tharsesular justification
for the difference in treatmen}.” In this case, a reasonalpliry could not find that the
state government, through Defendants, is fangp@hristianity over Islam. Plaintiff
emphasizes that IPS gives employees paid days off of work for Christmas Eve and
Christmas Day, but refused goant Plaintiff a day off of wk for Moorish Christmas.
However, as the Supreme Court has madarcl[Glovernment may celebrate Christmas
in some manner and formCty. of Allegheny v. ACLW92 U.S. 573, 601 (1989). A
state violates the First Amenemt if it “observe[s] [Christras] as a Christian holy day
by suggesting that people praise God for the birth of Jesds.SeeMcGowan v.
Maryland, 366 U.S. 420, 442 (1961holding that a Maryland statute that proscribed

business activity on Sunday did nobhate the Establishment Clause).
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Plaintiff's position is similar to oneejected by the Seventh Circuit in
Bridenbaugh v. O’'Bannqri85 F.3d 796 (7th Cir. 1999). Bridenbaughthe plaintiff
alleged “that the Good Friddyliday (given by the state of Indiana to state employees)
advances religion because it makeeasier for Christians fwractice their faith by having
the day off on a day which (toem) is a religious holiday.1d. at 801. Finding no First
Amendment violation, the court remarked, “Blourt has ever held that the Establishment
Clause is violated merely because a stalieldnp has the indirect effect of making it is
easier for people to practice their faith. .JA]Jny benefit to religion flowing from the
Good Friday holiday is indi#, remote and incidental to the primary secular purposes for
the holiday.” Id. at 801-02.Allegheny McGowan andBridenbaugheach that merely
giving employees paid time off for ChristmaseEand Christmas Day-if that is even true,
as Plaintiff has presented ruidence to substantiate tltddim-does not constitute an
endorsement of ChristianityThus, Plaintiff has not shown that Defendants favor
Christianity over Islam for purposes of the Establishment Clause. Defendants are entitled
to summary judgment on both of Riaff's First Amendment claims.

H. Fourteenth Amendment Claims

Plaintiff advances equal protection and procedural due process claims under the
Fourteenth Amendment. Th®urteenth Amendment prowd, “[N]or shall any State
deprive any person of life, liberty, or propenvithout due process of law; nor deny to
any person within its jurisdiain the equal protection of th@ws.” The Equal Protection
Clause “requires that ‘all persons simjesituated . . . be treated alikeCouncil 31 of

the Am. Fed’'n of State, Ci& Mun. Emples. v. Quinré80 F.3d 875,&6 (7th Cir. 2012)
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(quotingUnited States v. Brucke846 F.3d 1012, 1017 (7@ir. 2011)), and thereby
“protects individuals against intentionatbitrary discrimination by government
officials.” Hayden v. Greensburg Cmty. Sch. Cpi@3 F.3d 569, 57{7th Cir. 2014).
As Defendants note, this claim is a non-stavecause Plaintiff fails to even allege that
he was treated differently than similarly situated individuals. Whereas the Equal
Protection Clause was enacted to ensurésihalar treatment of similarly-situated
persons,’Varner v. Monohan460 F.3d 861, 865 (7th Cir. 2006), a complete lack of
evidence or discussion regarding simifssituated persons dooms his clai®ee
Mathews v. Raemisch13 F. App’x 605, 608 (7th €i2013) (“[T]o sustain an equal
protection claim, plaintiffs must also alleti@t they have bedneated differently from
those similarly situated.”).

Plaintiff avers that he was denied prdaeal due process when Defendants offered
vague, unsubstantiated reasons for his teatitin and also when Defendants refused to
allow him to have a lay advocate during the indéappeal of his termination. In order to
proceed on a procedural due process claiain®#ff must show “that he has a cognizable
liberty interest under the Fourteenth Amendtnérat he was deprived of that liberty
interest, and that the deprtian was without due processO’Gorman v. City of Chj.

777 F.3d 885, 891 (7th Cir. 2015). Demiwasng a cognizable liberty interest, or
property interest as it is often referredgiigical because “[tlhe Fourteenth Amendment’s
Due Process Clause does not itsedfate any property interestdJibble v. Quinn 793

F.3d 803, 808 (7th Ci2015). Rather, it protects property interests “that stem from an

independent source such as state laBd: of Regents v. Roth08 U.S. 564, 577 (1972).
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Plaintiff suggests that he has a propertyrggein his employment with IPS, but this
alone is insufficient at theummary judgment stage.

“To have a protectable property intstén a benefit, such as continued
employment, a plaintiff must have more thanabstract need or desire for it’ and more
than a ‘unilateral expectation of it.” Insteadplaintiff must have ‘legitimate claim of
entitlement to it.” Cole v. Milwaukee Area Tech. Coll. Dj$34 F.3d 901, 904 (7th Cir.
2011) (quotindRoth 408 U.S. at 577). As a geaérule, “a public employee has a
legitimate claim of entitlemenb continued employment fren an employer’s discretion
is clearly limited so that the employeenat be denied employment unless specific
conditions are met.”Dibble, 793 F.3d at 808 (quotingolburn v. Trustees of Indiana
Univ., 973 F.2d 581, 589 (7th ICi1992)). Put another walin the employment context,
a plaintiff generally is required to showatithe terms of his employment provide for
termination only ‘for cause’ or otherwise evince ‘mutually explicit understandings’ of
continued employment.Cole 634 F.3d at 904 (quotifgmosegbon v. WeJI835 F.3d
668, 674 (7th Cir. 2003)).

As already discussed, Plaintiff madeargument that suggests his employment
could only be terminated “for cause.” Tbeurt must therefore presume that Plaintiff
was an at-will employeeSeeBaker, 917 N.E.2d at 653. Coeguently, Plaintiff had no
property interest in his employmer@ole 634 F.3d at 904. Thdetermination is fatal
to his procedural due process claim.fdéelants are entitled to summary judgment on

both of Plaintiff's Foukenth Amendment claims.
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V. Conclusion

For the foregoing reasons, the cdBRANT S Defendant’s Motion for Summary
Judgment (Filing No. 55 PENIES Plaintiff’'s Motion for Patial Summary Judgment
(Filing No. 53), andENI ES Plaintiff's Second Motion foPartial Summary Judgment

(Filing No. 59).

SO ORDERED this 21st day of October 2015.

z@(/W/

RICHARD UNG, CHIEF JUDGE
United States 1strlct Court
Southern District of Indiana

Distributed Electronically to Registered Counsel of Record.

By U.S. Mail:

S.A. Tinnin-Bey

2512 Burton Avenue
Indianapolis, IN 46208
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