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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

GREGORY J. DEERE,
GINA R. DEERE,

Plaintiffs,
No. 1:14ev-01077WTL-MJD
VS.

AMERICAN WATER WORKS COMPANY,
INC.,

N N N N N N N N N N N

Defendant.

ORDER ON PLAINTIFFS' MOTION TO COMPEL AND FOR SANCTIONS

This matter comes before the Court on Plaintiffs’ Motion to Compel and for Sanctions.
[Dkt. 86.] For the following reasons, the CoGRRANTS IN PART andDENIES IN PART
Plaintiffs’ Motion.

l. Background

On June 26, 2014 regoryandGina Deere (“Plaintiffs”), sued American Water Works
Company, Inc., d/b/a Indiana American Water Co., Inc. (“Defendant” oretikoan Watery).
[Dkt. 1.] Plaintiffs allegethat Defendanivas responsible for providing water services on
Plaintiffs’ property, but that Defendant negigly failed to maintain Plaintiffs’ water met¢id.
1130, 33, 60.] This failure allegedly caused the ground around the water meter to collapse,
which in turn caused injuries to Gregory Deel@. {134, 48, 49.Plaintiffs now assert claims
for negligence and loss of consortiundl. [{60-69.]

On September 4, 2014, Defendant filed an “Amended Motion to Dismiss for Lack of
Jurisdiction.” [Dkt. 36.] Defendant asserted two grounds for dismissal: 1) lackerb

jurisdiction and 2) the presence of a pending state case involving the same[fddtte

Dockets.Justia.com


http://dockets.justia.com/docket/indiana/insdce/1:2014cv01077/53399/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2014cv01077/53399/95/
http://dockets.justia.com/

Defendant’s first argument was based on the premise that “American Wates Work
Company” was not the proper entity for Plaintiffs to sue. [Dkt. 37 at 1.] Defeadgurtd that
American Water was merely a “holding company” that was “not responsible wwanfor the
allegations of negligence” in Plaintiffs’ complainid [at 1-2.] Instead, Defendant maintained
that the proper party was “Indiana American Water Comppiac.” (“Indiana Water”), which
Defendant alleged was a citizen of Indiand. &t 2.] Because Plaintiffs are also citizens of
Indiana, naming Indiana Water as a Defendant would have eliminated divésttyemship,
thereby depriving this Court of jurisdictiorbg¢ead. at 2.]

Defendant’s second argument for dismissal was based on Plaintiffs’ Aydt&t4 filing
of a state court action agairstliana Water irthe Tippecanoe County Circuit Courtd [at 3.]
Defendant claimed that the allegations in the state case were substantialbaiderthie
allegations in Plaintiffs’ complaint in this case, such that “there is no basis faothisto
exercise or maintain jurisdiction over this caustl’][

On September 29, 2014, Defendant filed a “Second Amended Motion to Dismiss for
Lack of Jurisdiction.” [Dkt. 45.] This time, Defendant asserted that the Court shooigslithe
case under Fed. R. Civ. P. 12(b)(7) because Plaintiffs had failed to jaity-a-paliana
Water—asrequiredby Rule 19. [d.] Defendant withdrew its first “Amended Motion tadmiss
for lack of Jurisdictiori,[id.], but the Second Amended Motion to Dismiss remains pending.

On November 21, 2014, Plaintiffs served their First Set of Interrogatories endaeit.
[SeeDkt. 86 | 1.] Defendant’s responses avdue on December 22014,seeFed. R. Civ. P.
33(b)2), but Defendant did not respohg thatdate.[SeeDkt. 86 | 1.] On December 29, 2014,
Defendant then filed a motion for an extension of time to respond. [Dkt. 77.] The Court granted

that motion and gave Defendant until January 20, 2015 to respond. [Dkt. 79.]



Instead of responding, Defendant on January 20, 2015 filed a motion to stay discovery.
[Dkt. 82.] One week later, the Court denied that motion, [Dkt. 83], and the nexhdgyarties
conferred before the Court to try to resolve their dispute. [Dkt 84.] They were uoaldeso.

[Id.] The Courtaccordinglyorderel Defendant to serve its responses to Plaintiffs’ interrogatories
by January 29, 2015 and authorized Plaintiffs to file a motion to compel if the resp@nsasot
served by that timeDOkt. 84.]

Defendant methe January 2€eadline, $eeDkt. 85], but Plaintiffs considered
Defendant’s responses to be “evasive and incomplete.” [Dkt. 86 { 10.] Plaintiffsrednieth
Defendant to try to resolve this issue, but the parties were unable to reach areagraed on
February 10, 2015, Plaintiffs filed the currently pending Motion to Compel and for Sanctions.
[Dkt. 86.] Plaintiffs ask the Cart to 1) compel Defendant to respondriterrogatories two
through twenty-ve in Plaintiffs’ First Set of Interrogatories; and 2) award Plaintiffs their
attorney’s fees and enter sanctions against Defendant foallegiedfailure to comply with the
Court’s orders.If. at 4.] On March 12, 2015, the Court held a hearing to address Plaintiffs’
motion.

Il. Discussion

The Court firstconsiders Plaintiffs’ motion to compel and then consiééamtiffs’
request foattorney’s fees anslanctions.

A. Motion to Compel

A party seeking discovery may movaay move for an order compelling an ans\wwer
an interrogatory if the party to whom the interrogatory is directed “faidsswer[.]” Fed. R.

Civ. P. 37(a)(3)(B). For the purposes of such motions, an “evasimeomplete” answer is

treated as a failure to answer. Fed. R. Civ. P. 37(a)(4). Plaintiffs in thismasad that



Defendant’s answers to interrogatories two through twBwywere in fact “evasive or
incomplete,” such that the Court may appropriately order a more extengpomse. [Dkt. 87 at
14-15.]

Plaintiffs’ main argument is that Defendant’s “purported responsesneérs own.”

[Id. at 15.] Instead, Defendant responded to each interrogatory by stating “[a]thatifn
[American Water] haregarding the incident comes from [Indiana Water.] [Indiana Water] is a
wholly-owned subsidiary corporation of [American Water.] [American Wateniges herewith
the text of the answers to these identical interrogatories provided by [Ini@iea] onJanuary

16, 2015, inGregory and Gina Deere v. Indiana American Water Company, Tigpecanoe
County Circuit Court, Cause No. 79C01-1408-00020" (hereinafter the “Qualifying
Paragraph”)[SeeDkt. 87-3 (Def.’s Resps. to PIs.’ Interrogs.).] Defendant then reproduced the
response that its subsidiary, Indiana Water, had provided for each of Plaintfsdgatories.
[See id.

Plaintiffs assert that these answers are insufficient because they “faiicatenahat
information Defendant actually hasats” [Dkt. 87 at 15.] They may indicate whiadiana
Waterknew, and they may indicate thadt of American Wates informationdid in factcome
from Indiana Water, but Plaintiffs believe the answers do not unequivocally sisteidi
knowledgethat Amercan Water hadSee id. Plaintiffs thereforecontend that the responses
“unfairly inhibit Plaintiffs from establishing their caseld]] Whether this argument has any
merit depends on the specific interrogatory at isandthe Court will thus address Plaintiffs’
contention when ruling on each interrogatory.

In addition to the Qualifying Paragraph, Defendant’s answers to Plaintifésiogatories

included a “general objection” that the interrogatories were “improper gnegending motion



to dismiss.” [Dkt. 87-3.] Defendant also objected “on grounds of lack of jurisdictionppapr
venue and that it is not the progarty for Plaintiffs’ claims.” [d.]

These objections are not appropri@s.an initial matter, such genexabjections are
entitled to little if any weightSee, e.g., Novelty, Inc. v. Mountain View Mktg., 65 F.R.D.
370, 375 (S.D. Ind. 2009) (*[G]eneral objections’ made without elaboration, whether pteaed i
separate section or repeated by rote iporsse to each requested category, are not ‘objections’
at all—and will not be considered.”). In addition, Defendant’s asserted bases for theabkject
are not proper reasons for refusing to answer discovery requests: the Coliddtysdenied
Defendant motion to stay discovery pending resolution of its motion to disnges[kt. 83],
and any issues regarding jurisdiction, venue, or proper joinder of parties will bessatbvehen
the Court rules on that motion—not when addressing Plaintiffs’ discovery requeath, Fin
Defendantaicknowledged at the hearing that it had not withheld any information from its
responses on the basis of its general objections. [Motion to Compel Hr'g, March 12, 2015 at
9:00.] It would therefore be meaningless to sustain these objections, and the Guwdrhglyc
OVERRULES Defendant’s “general objection.”

Finally, Defendant’s responses to Plaintiffs’ interrogatories incorporated numerous
objections that Indiana Water had assentdth response to Plaintiffs’ interrogatories in
Plaintiffs’ statecourtcase. $ee, e.g.Dkt. 87-3 at 5, 9, 14.]Ae partyobjecting to a discovery
requestears the burden to show why a particular discovery request is impgCop@ingham v.
Smithkline Bee@dm 255 F.R.D. 474, 478 (N.D. Ind. 2009). Further, that party must siiw “
specificity’ that the request is inappropriatd. “[G]eneral assertions” of hardship will not
suffice,Schaap v. Executive Indus., Int30 F.R.D. 384, 387 (N.D. Ill. 1990), nor will

“reflexive invocation” of the “often abused litany that the requested discoveggue,



ambiguous, overly broad, unduly burdensome or [irreleva@ujiningham?255 F.R.D. at 478
(citation omitted). Withlese principles in mindhe Court will evaluate the propriety
Defendant’s objections with respect to eaphcific interrogatory at issue.

B. Plaintiffs’ Specific Interrogatories

Interrogatory Number Two states:

State the name, address, and teteye number of each individuék) who

witnessed the INCIDEN[E] or the events occurring immediatddgfore or after

the INCIDENT;(b) who heard any statememisde about the INCIDENT by any
individual at the scene; arfd) who YOU OR ANYONE ACTING ON YOR

BEHALF claim haknowledge of the INCIDENT (except for expertmesses

covered by the FederRlules of Civil Procedure).

[Dkt. 87-3 at 3.] Defendant answered with the Qualifying Paragraph and then reproduced
the response from Indiana WateBesides Gegory DeergDefendant is not aware of any
witnesses to this incident{id.]

As descibed above, Plaintiffs assdhat this response was evasive and
incomplete, but the Court does not agree. The interrogatory asks for facts known to
American Water or tanyone acting on behalf of American Water. By including the
Qualifying Paragraphmmerican Water indicated that “all” of its knowledge about the
incident came from Indiana Watesgl id}, and by incorporating the response from
Indiana Water, American Water relayed that knowledge. In doing so, Ameriatar W
provided a completanswerto the interrogatory. Plaintiffs may not be pleased with the

relatively brief response, but if “all” of American Water’s informategame from Indiana

Water, and if American Water already included the response from Indiana, Waier

! Plaintiffs defined the term “INCIDENT” as follows: “INCIDENT includehe circumstances and events
surrounding the alleged accident, injury, or other occurrence or breachtrafot@iving rise to this action or
proceeding.” [Dkt. 872 at 2.] They alsoefined “YOU OR ANYONE ACTING ON YOUR BEHALF” as including
“you, your agentsyour employees, your insurance companies, their agents, their eemlgger attorneys, your
accountants, your investigators, and anyone else acting on yourb@dgIf.
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Defendant haso more information to provide. The Court therefoEENIES Plaintiffs’
motion with respect to Interrogatory Number Two

Interrogatory Number Three states:

For each of your employees physically present at the time and place of the

INCIDENT and those employees who were physically present on the day of the

INCIDENT, please statda) his or her nameddress and telephone numligby;

job title as of date of INCIDENT(c) whether she or he was on dutyhe time of

the INCIDENT; andd) the job or function she or he svperforming at the time

of the NCIDENT.
[Dkt. 87-3 at 4.] Defendargnsweredvith the Qualifying Paragph and Indiana Water’s
response: There were no employees|tridiana Waterpresent at théme this incident
occurred. After the incident occurreemployees, Roy Staley afhannon Gaylord reported to
thelocation.” [Id. at 45.]

This response is insufficient. Plaintiffs’ interrogatory is directefiraéricanWaterand
asks whetheAmericanWaterhad any employees present at the scene of the incident. It is thus
non-responsive for Defendant to indicate thaianaWaterhad emploges who reported to the
location.Defendant’s answer may well be that it had no employees at the scene of the alleged
incident, but if that is the case, Defendant mustssayhe Court accordinglGRANTS
Plaintiffs’ motion to compel with respect to thigerrogatory. Defendant shall provide a
complete and unequivocal response within fourteen (14) days of the date of this order.

Interrogatory Number Four states:

Have YOU OR ANYONE ACTINGON YOUR BEHALF interviewed any

individual concerning the INCIDENT? If so, for each individual stédgthe

name, address, and telephone number of the indiVidterviewed(b) the date

of the interview; andc) the name, address, ancefgione number of the

PERSON whaonducted the interview.

[Dkt. 87-3 at 5.] Defendant responded with the Qualifying Paragraph and then provided

Indiana Water’s responseéd] at 56.] That response, in turn, objected to the interrogatory on the



grounds that it called for information protected by the insurer-insured privitebta attorney
client privilege. [d. at 6 (citingRichey v. Chappelb94 N.E.2d 443, 446 (Ind. 1992)).] It then
stated that two Indiana Water employees had briefly spoken with GrBgeng. [d.]

As with Defendant’s answer to Interrogatory Numbkree the answer to this
interrogatory is nomesponsive: Plaintiffs askedAimericanWaterhad interviewed anyone; the
response that two employeedmdianaWaterhad spoken with Gregory Deere thus does not
answer the questiassked. Further, Defendant’sjettions are baseledtie attorneyelient
privilege and the insurer-insured privilege protect the substance of comnmumscaidt the sort
of factual details requested in the interrogat&se, e.gKodish v. Oakbrook Terrace Fire Prot.
Dist., 235 F.R.D. 447, 453 (N.D. lll. 2006) (“Communications from an attorney to a client are
privileged if the statements reveal, directly or indirectly, the substareceaifidential
communication by the clieri); Richey 594 N.E.2d at 44@emphasis added)[P]rivilege
attaches to an insuredssatemengiven to the insurer for possible use by the insgred’
attorney’). The Court accordingipVERRULES Defendant’s objections and orders Defendant
to provide a complete and unequivocal response to Plaintiffs’ InterrogatorigeMufraur within
fourteen (14) days of the date of this order.

Interrogatory Number Five states

Have YOU OR ANYONE ACTING ON Y@R BEHALF obtained a written or

recorded statement from any individual cemsng the INCIDENT? If so, for

each statement staf@) the name, address, and telephone number of the

individual from whom the statement was obtain@a); the name, address, and

telephame number of the individual who obtained the staten{ehthe datd¢he

statement was obtained; aftt) the name, address, and telephone number of each

PERSON whdhas the original statement or a copy.

[Dkt. 87-3 at 6.] Defendant responded with the Qualifying Paragraph and the santiemdbjec

asserted in response to Interrogatory Number Ftura{ 7.]For the same reasons as described



above, the Cou®VERRULES these objections. Defendant then included Indi&fager’s
response to this question, but, again, this response is not sufffgiesticanWater musstate
whethernt has obtained a written or recorded statement and cannot simply rely on whether
Indiana Water has obtained such a statement. The CouGBABITS Plaintiffs’ motion with
respect to this interrogatory and orders Defendant to provide a complete and ursquivoc
response within fourteen (14) days of the date of this order.

Interrogatory Number Six states:

Do YOU OR ANYONE ACTING ON YOUR BEHALFnow of any

photographs, films, or videotapes depicting any place, object, or individual

concerning theNCIDENT or Plaintiff GREGORYDEERE's injuries? If so,

state:(a) the number of photographs or feet of film or videotépethe places,

objects, or persons photographed, filmed, or videotgpgthe date the

photographs, films, or videotapes were taken; (d) the name, address, and

telephone number of the individual taking the photographs, films, or videotapes;

and (e) the name, address, and telephone number of each PERSQabkwihe

original or a copy.
[Dkt. 87-3 at 78.] Defendant responded with the Qualifying Paragraph and then reproduced
Indiana Water’s response from the state court céké. [

As with Interrogatory Number Two, Defendant’s responsthis instance is sufficient.
The integratory asks whether Deflamt has certain knowledgey Btating that “all’of
Defendant’'sknowledge comes from Indiana Watamd by providing Indiana Water’s response,
Defendant has divulged all responsive knowledge it has with regard to this interyoda a
result, Defendant has no more information to provide, and the D&INLES Plaintiffs’ motion
to compel an additional response to this interrogatory.

Interrogatory Number Sevenstates:

Do YOU OR ANYONE ACTING ON YOUR BEHALF know of any diagram,

reproduction, or model of any place or thing (except for items developed by

expert withesses covered by the Federal Rofl€3vil Procedure) concernirthe
INCIDENT? If so, for each item stat@) the type (i.e., diagram, reproduction, or



model); (b) the subject matter; ag) the name, address, and telephone number
of each PEBON whohas it.

[Dkt. 87-3 at 9.] Defendant again responded with the Qualifying Paragraph and Indianas Wat
response, and again, this response is sufficient. Plaintiffs asked for Defekdamtlsdge, and
Defendant divulged that knowledge. No further response is neceasdry]aintiffs’ motion

with respect to Interrogatory Number SeveDENIED.

Interrogatory Number Eight states:

Was a report made by any PERS@dhcerning the INCIDENT? If so stai&)

the name, title, identificadn number, and employer of the PERSON who made

the reportyb) the dée and type of report made; afa) the name, address, and

telephone number of the PERSON v¥anom the report was made.

[Dkt. 87-3 at 10.] Defendant responded with the Qualifying Paragraph and then gave Indiana
Water’s responseld. at 1311.] That response, in turn, objected on the basis of attatiey-
and work-product privilegeld. at 10.]

At the hearing, Defendant statédht no information had been withheld on the basis of
the objections, [Hr'g at 9:27], and the Court will thus show those objections as withdimawn.
addition, Defendant acknowledged that Indiana Water’s response inconatibothe
employer of the person identified in the response. [Hr'g at 9:28.] Defendartiagreorrect the
response, and the Court thus orders Defendant to do so within fourteen (14) days of the date of
this order. Finally, the CouRENIES Plaintiffs’ motion to the extent that it seseto compel any
additional response to this interrogatory. As with Interrogatories Two, Six,ev®hS
Interrogatory Number Eight asks only for Defendant’s knowledge, and Defénhdament
response is sufficient.

Interrogatory Number Nine states:

HaveYOU OR ANYONE ACTING ONYOUR BEHALF inspected the scené
the INCIDENT? Ifso, for each inspection stafa) the name, address, and

10



telephone number of the individualeking the inspection; an(b) the date of the
inspection.

[Dkt. 87-3 at 11.] Defendamelied on Indiana Water’s answer from the state court case,
[Dkt. 87-3 at 11-12], but this is not appropriaiée interrogatory asks wheth@merican
Waterhas inspected the scene of the incident, and Defendant therefore cannot simply
state thatndianaWaterhas done so. The Court th@GRANTS Plaintiffs’ motion to
compel with respect to this interrogatory and orders Defendant to provide a coamolete
unequivocal response within fourteen (14) days of the date of this order.
Interrogatory Number Ten states:
Did YOU OR ANYONE ACTING ON YOWR BEHALF cause an investigation
to be conducted at any time in connectiath the subject matter of thection? If
so, please sta for each such investigatiof@) the date of each investigatigh)
where the investigation was made; (c) the names of the PERSON&togd
each such investigatio(d) the names and capacities of all PERE present or
contacted at any time during the investigati@);whether any written notes or
menoranda of any kind ere made in caorection with the investigatior(f)
whether a repomdf the investigation was madg) the date of each such report;
(h) the name of thEERSON making each such rep@ntwhether each such
report was oral or in writing; (j) the presentddion d each such written report;
and(k) the name and address of the PERS@MNnNg custody of each written
report.
[Dkt. 87-3 at 12.] Defendant relied on Indiana Water’s previous answer, [Dkt. 87-3 at 12-
13], but this is nosufficient As with the previous interrogatory, thigerrogatory asks
whetherAmericanWaterhas taken a certain action, and Defendant cannot simply state
thatIndianaWaterhastaken that action.
In addition, Defendant objected that a portion of the requested information was
protected by the insurer-insured or attorney-client privilege. [Dkt. 87-3 at #&hbDant,

however, did not explain this objection and did not provide any basis fBedtd]]

Defendant thus failed to satisfy its burden to demonstrate “with speciticéy

11



Plaintiffs’ request was impropegeeCunningham255 F.R.D. at 47&ee also Acosta v.
Target Corp, 281 F.R.D. 314, 321 (N.D. lll. 2012)Properly claiming privilege is just

the first step. A party asserting attorrghient privilege has the burden of establishing all

of its essential elemeniB). The Court thu©®VERRULES these objections and

GRANTS Plaintiffs’ motion to compel wh respetto this interrogatory. Defendant is
ordered to provide a complete and unequivocal response within fourteen (14) days of the
date of this order.

Interrogatory Number Eleven states:

Please state whether YOU ORIXONE ACTING ON YOUR BEHALF has

reviewed or read any memoranda concerimg investigation of Plaintiff

GREGORY DEERE's injury, which was wten or compiled by someone not

then acting on your behalf. If so, for each such memorandum pleasdastéte:

name, address, capacity, and emetayf ech PERSON whturnished you with

a copy thereoftb) the name, address, capaciyd employer of each PERSON

who wrote or compiled it; (c) the date or dates upoitkvh was written or

compiled;(d) the name and address of each PERSON for wherssfibit was

originally written or compiled; an¢e) whether a copy thereof now restyaur

custody and control, or ithhe custody or control of ANYONE ACTING ON

YOUR BEHALF
[Dkt. 87-3 at 13-14.Pefendant relied on Indiana Water’'s answer from the state caset id.
at 1415], but this is insufficienfThe interrogatory asks wheth&mericanWaterhas read any
memoranda, and Defendant thus cannot rely on wtidteaentparty may have read.

In addition, Defendant incorporated Indiana Water’s objections to this interrpgédor
at 15.] These objections asserted that the requested information was protebtedttyrney-
client or work-product privilegejd.], but these objections are not sound: the interrogatory seeks
only factual information, not the sort of legal advicer@ntal impressionthat would fall within

either privilegeSee, e.gE.E.O.C. v. Jewel Food Stores, 231 F.R.D. 343, 346 (N.D. lll.

2005) (“[T]he work product doctrine . . . does not protect factual inform#tera lawyer

12



obtains when investigating a caseP)ppenger v. Gruppe383 F. Supp. 1201, 1208 (S.D. Ind.
1994)(“It is beyond question that the attorney-client privilege does not preclude the dysabver
factual informatior?’). The objections are therefo®/ERRULED , and the CoutGRANTS
Plaintiffs’ motion to compel with respect to this interrogatory. Defendant shall provide a
complete and unequivocal response within fourteen (14) days of the date of this order.

Interrogatory Number Twelve dates:

Please state whether YOU ORNWONE ACTING ON YOUR BEHALF has

consulted any experts concerning the factsisfaase. If so, for each expert

please state: (a) namedaess, occupation and capacily) whether the expert

furnished an ofleor written report dfindings or opinions concerning the matters

for whichthe consultation was obtained; (c) whether you intend to call the expert

as an expert witness at trigdt) the substance of the findings or opinions

respecting this action; ar{d) the name, datpublisher, and autr of any

scientific technicalor professional text, treatise, journal, or similar publication

upon which such expert relied to form the findings or opinions.
[Dkt. 87-3 at 15-16.] Defendant relied on Indiana Water’'s answer frostake court case, but
for the reasons described above, this is improper: the question asks whether Amaterainad/
consultel anyexperts, and so Americanatér must answer on its own behalf. In addition, the
answer from Indiana Water included an ob@ttbn the grounds that disclosure was precluded
by Indiana Trial Rule 261d. at 16.] Reliance on state trial rules is improper in answering
interrogatories served in Plaintiffs’ federal cesee, e.g.Brauer v. Stryker CorpNo. 2:13€V-
442-IMSWGH, 2014 WL 29069, at *3 (S.D. Ind. Jan. 3, 2014) (quotBasperini v. Ctr. for
Humanities, Inc.518 U.S. 415, 427 (1996)[F] ederal courts sitting in diversity apply state
substantive law and federal procedural lanaf)d to the extent that Defendant intends to
continue asserting such an objection, it must refer to the Federal Rules ¢¥rGogbdure. The

Court thusOVERRULES the current objectiortGRANTS Plaintiffs’ motion with respect to

this interrogatoryand orders Defendant to completely and unequivocally respond to this

13



interrogatoryto include the assertion of any appropriate objections, within fourteen (14) days of
the date of this order.

Interrogatory Number Thirteen dates:

Do YOU OR ANYONE ACTING ON YOUR BEHALF have any information

that Plaintiffs made any admission or declaration against interest thatuagny

would tend to support your version of this case? If so, g&t¢he time and place

when such adission or declaration was madb) the substance of ¢hadmission

or declaration; an¢t) the names and addresses of all PERSONS in whose

presence sucadmission or declaration was made.
[Dkt. 87-3 at 17.] Defendant responded with the Qualifying Paragraph and then included a
response from Indiana Water that objected on the grounds that the interrogatary was
“contention request."Jee idat 1718.] At the hearing, Defendant withdrew this objection and
stated that, regardless of the objection, the response from Indiana Watéeaag acomplete
and unequivocal response. [Hr'g at 9:37.] Plaintiffs then argued that the response was
nonetheless evasive, but this argument is baseless: Plaintiffs asked winaatioiorAmerican
Water had, and American Water 1) stated that all its informa#are from Indiana Water and
2) provided the information that Indiana Water had. Defendant therefore cannot provide a
additional information, and the CoENIES Plaintiffs’ motion to compel any further response
to this interrogatory.

Interrogatory Num ber Fourteen states:

If you contend that any other person, business entity, or goeatrentity is or

may be responsible in any wéor Plaintiff GREGORY DEERE’snjuries, please

state all facts on which you yein making this contention, as well &a) the

names, addresses, and tal@pe numbers of all persons who have knowledge of

thefacts; andb) identify all writings and other taible things that support your

contention and state the name, address, and telephone number of the person who

has eaclhwriting or thing.

[Dkt. 87-3 at 18.] Defendant relied on Indiana Water’s answer, but this is not an appropriate

response to this interrogatoBiaintiffs have asked wheth&merican Watecontends that

14



anyone else is responsible for Plaintiffs’ injuriead it thus does not suffice to explain whom
Indiana Watemay try to hold responsibl&merican Watemayvery well assert that an entity
other than itself isesponsible for Plaintiffs’ injuries, such that American Water must provide a
additional response to this interrogatory.

Defendant also incorporated Indiana Water’s objection that the interrogatory
“contention request.” [Dkt. 87-3 at 19.] The COOWERRULES this objection. Tie Federal
Rules expressly state that an interrogatory is not objectionable “merelydeeit asks for an
opinion or contention that relates to fact or the application of law to fact.” Fed. R. Civ. P.
33(a)(2).Moreover, the interrogatory at issue will help narrow the issues in this litigayio
establishing which of nmey potential theories Defendant may assert to try to avoid liability. The
interrogatory is thus appropriatee, e.g.Commerce Bank, N.A. v. Widgé&lo. 06€CV-1103,

2008 WL 630611, at *1 (C.D. lll. Mar. 5, 200@)oting that contention interrogatoriesetfve a

proper purpose of narrowing the issues for litigation”), and the objectOWERRULED . The
CourtGRANTS Plaintiffs’ motion with respect to this interrogatory and orders Defendant to
provide a complete and unequivocal response within fourteen (14) days of the date of this order

Interrogatory Number Fifteen states:

With regard to any complaint(s) agaitis¢ Defendantgsic] within the pasftive

years regarding water meters allegedly causing damages in Tipp&munug of

Indiana, please stat@) the date of the complairfh) the nature ofhe situation

complained of; and (c) the name and address of the person so complaining.

[Dkt. 87-3 at 19.] Defendant relied on the Qualifying Paragraph and Indiana Watgtnse,
but this was not proper. The interrogatory specifically asks for comp&gaiast the defendant
in this case, and American Water must thus answer with respect to any cosrgrainssit.

Defendant also incorporated Indiana Water’s objection that the interrogédargt seek

relevant information. [Dkt. 87-3 at 20.] This objection, however, was vague and unsupported,

15



[see id}, and Defendant therefore did rsattisfy its burden to show “with specificity” why
Plaintiffs’ request was impropegeeCunningham255 F.R.D. at 478. The Court thus
OVERRULES this objectionGRANTS Plaintiffs’ motion with respect to this interrogatory;
and orders Defendant to completely and unequivocally respond to this interrogaimy wi
fourteen (14) days of the date of this order.
Interrogatory Number Sixteen states:
If you were aware, befottéae filing of the complaint in this actipthatPlaintiff
GREGORY DEERE alleged he felhd was injured at the locatialleged in the
complaint on August 6, 2012, on or around 1:00 PM EST, gg@téhe name,
address and tgddone number of the person from whom you received ngbge;
date, time, an@lace you received notice; and (c) whether the notice was written
or oral, and, if written, the name and address of the person who now has custody
of it.
[Dkt. 87-3 at 20.] Defendant responded with the Qualifying Paragraph and then reproduced
Indiana Water’s responséd[at 2021.] This was an appropriate answer: Plaintiffs asked for
knowledge, and Defendant 1) responded that all its knowlesige from Indiana Water and 2)
produced the information that Indiana Water had. No further information remains to be
produced, and the Court thDENIES Plaintiffs’ motion with respect to this interrogatory.
Interrogatory Number Seventeenstates:
If you contend that any person or entity other than you owned and/or controlled
the premises on which PlaifitGREGORY DEERE alleges he wagured at the
time of his injury, state eacmd every fact on which you base the contention and
identify each and every writing that supports the contention.
[Dkt. 87-3 at 21.] Defendant relied on Indiana Water’s respoitsgt[2122], but this
was improper. The interrogatory asks AonericanWater’'scontention, such that
Defendant cannot state only what its subsidiary contends. The Court thGBIANT S

Plaintiffs’ motion with respect to this interrogatory and orders Defendanbtadera

complete and unequivocal response within fourteen (14) days of the date of this order.
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Interrogatory Number Eighteen states:

If you contend that any personemtity other than you and your employees and

agents was responsible for #tleaning and maintenance of flx@mises on which

Plaintiff GREGORY DEER alleges he was injured at tti@e of his injury, state

each and every fact avhich you base your contion and identify each and

every writing that supports the contention.
[Dkt. 87-3 at 22.] Defendant relied on Indiana Water’s respoitk&t[2223], but for the
same reasons as described in reg@addterrogatory Number Seventeen, this was
inappropriate. Defendant also incorporated Indiana Water’s objection that thés wa
“contention request,’ifl. at 24], but for the same reasons as described in regtmel to
objection to Interrogatory Number Fourteen, this objectiddVERRULED . The Court
thereforeGRANTS Plaintiffs’ motion with respect to this interrogatory and orders
Defendant to provide a complete and unequivocal response within fourteen (14) days of
the date of this order.

Interrogatory Nu mber Nineteenstates:

Identify, with sufficient particularity to allow Plaintiffs to frame a notioe

produce, all procedure manuals, letters, memos, instruction manuals and other

writings that pertain to or concern in any way the servicingnaaidtenance of

the premises where PlaifitGREGORY DEERE alleges he wagured.
[Dkt. 87-3 at 23.] Defendant responded with the Qualifying Paragraph and Indiana
Water’s response fromhe state courtase but this was not proper. Tiggualifying
Paragraph statébat all information American Water has “regarding the incident” comes
from Indiana Water, but this interrogatory asks for information atheuéxistence of
documents in the possession of American Water relating to service and maint#hance

the water medr. Defendant must therefore answer the question itself, rather thargrelyi

on Indiana Water’s response, and the Court accord@®BIKNTS Plaintiffs’ motion
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with respect to this interrogatory. Defendant shall provide a complete and unadjuivoc
response within fourteen (14) days of the date of this order.
Interrogatory Number Twenty states:

Of what type of material was the water meter and water meter cover made at the
spot Plaintiff GREGORY DEERE alleges he was injured?

[Dkt. 87-3 at 24.] Defendant relied on Indiana Water’s response, which stateslcftyer was
cast iron andhe meter was made of brass ataktic.”[ld. at 25.] This is a complete response to
the question asked, and the Court tBESNIES Plaintiffs’ motion with respect to this
interrogdory.

Interrogatory Number Twenty -One states:

When is the last time the area, waterteneand water meter cover were
maintained/serviced?

[Dkt. 87-3 at 25.] Defendant relied on Indiana Water’s response, which included an objection
thattheinterrogatory was “vague and not limited in timdd.] The answer then stated: “Subject
to and without waiving said objections the meter is read monthly. Defestddes the area was
serviced on August 9, 20121d[ at 2526.]

At the hearing, Defendant explained thatobjection was based on uncertainty about
whether Plaintiff was seeking the last time the water meter was maintairedioed as of the
date the interrogatories were served or the last time the water meterawasgined or serviced
prior to the incident. [Hr'g at 9:49.] Plaintiffs clarified that they sought therlattermation,

[Hr'g at 9:50], andPlaintiffs laterexplained that the “area” in the interrogatory referred to the
ground immediately surroundirige water meter. [Hr'g at 9:57.] The Court will thus modify this

interrogatory to read:
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Whenwasthe last timeprior to the Incident thet) thewater meter; 2) thevater meter
cover; and 3) the area within a-&bt radius of the water meterere
maintaned/serviced?
Defendant shall provide a complete and unequivocal response to the interrogatodifeesi
above within fourteen (14) days of the date of this order.

Interrogatory Twenty -Two states:

With what equipment was the areateraneter, and water meter cover
maintained/serviced where the incidéhallegedly occurred?

[Dkt. 87-3 at 26.] Defendant incorporated Indiana Water’s answer, which stated
“Defendant does not understand this question as writth] At the hearing, Plaintiffs
explained that it was their understanding that the water meatsug was read
electronicallyandthatthe water meter may have been serviced or maintained either
remotely (through electronic means) or manually (by a person physitaracting with
the water meter). [Hr'g at 9:56.] The Court will thus modify this interrogadsrfollows:
With what equipment werg) the water meter; 2) the water meter cover; and 3)
the area within a 2€ot radius of the water metaere the Incident allegedly
occurrel maintained/servicedyy a human being or otherwise, thie date of the
last maintenance/service prior to the Inci@ent
Defendant shall provide a complete and unequivocal response to the interrogatodifeesi
above within fourteen (14) days of the date of this order.

Interrogatory Twenty -Three states:

How frequently was the area, waimeter, and water meter cover
maintained/serviced where the incident allegedly occurred?

[Dkt. 87-3 at 26.] Defendant incorporated Indiana Water’'s answer, whitddstDefendant

objects to this Interrogatory to the extent it is vagoe not limited in time. Subject to and

2 Plaintiffs’ later interrogatories abandoned the earlier practice of capitalizingedietierms such as “incident3¢e
Dkt. 87-3 at 26.]
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without waiving said objectionthe meter is read monthly{ld. at 27.] The Court agrees with
Defendant’s assessment and will modify itterrogatory to more clearly define its geographic
and temporal scope. This interrogatory will thus read:

How frequentlywere 1) the water meter; 2) the water meter cover; and 3) the area

within a 20foot radius of the water meter where the Incident allegedly occurred

maintained and/or serviced during the five-year period preceding the Incident?
The Court orders Defendant to provide a complete and unequivocal response to this interrogatory
as modified within fourteen (14) days of the date of this order.

Interrogatory Twenty -Four states:

If the area, water meter, and water meter cover where the alieggent

occurred had been cleaned in the year before the incident, state: (a) the date(s) and

time(s) it was serviced/maintaingth) the name, address, and telephone number

of each person whperformed the service/maintenance; (c) the type of

service/maintenance equipment used; (d) the name of each service/maintenance

equipment used; an{@) the reason it was maintained/serviced.
[Dkt. 87-3 at 27-28.] Defendant answered by incorporating Indiana Water’s resporee, whi
stated:On a monthly basis, this matis read electronically. When necessary, leaves and debris
are wiped away to make sure a proper read takes place from the tougttpad.28.] This
answer is not responsive to the question asked. The interrogatowytesithe water metewas
cleaned and requests specific dates of such cleanings. Responding gdregratiyne cleanings
may occur under certain circumstances does not answer this quastioem same time,
however, the interrogatory as currently written is somewhat un@garding the “area” within
the scope of the interrogatory. The Court will thus rewrite the interrogasoigilows:

If 1) the water meter; 2) the water meter cover/@) the area within a 2fbot

radius of the water meter where the Incident allegedly occhaedbeen cleaned

in the year before the Incident, state: (a) the date(s) and time(s) it was serviced

and/or maintained)) the name, addresand telephone number of each person

who performed the service and/or maintenance; (c) the type of service and/or

maintenance equipment used; (d) the name of each service and/or maintenance
equipment used; and (e) the reason it was maintained aetvoced.
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Defendant shall provide a complete and unequivocal responisis interrogatory as modified
within fourteen (14) days of the date of this order.

Interrogatory Twenty -Five states:

Identify, with sufficient particularity to allow Plaintiffs to frame a notioe

produce, any writing, including sweepegs and maintenance logs, thapport

your answer to Interrogatory No. Zirough Interrogatory No. 24. $faid writings

contain abbreviations or initials, define the abbreviationsstate the full name,

address and telephone number of the person whoseisiaigaified by the

initials.
[Dkt. 87-3 at 28.] Defendant incorporated Indiana Water’s response, which sfidtece ‘are no
maintenance logs. Mer reading logs are created to show dates a rfisieead.”[Id. at 29.] At
the hearing, Plaintiffs explained that they were dissatisfied withébgonse because it came
from Indiana Water rather than American Water, [Hr’'g at 10:11], but added tlogigeas there
were in fact no maintenance logs or sweep sheets, then they were contem aitbwer. [Hr'g
at 10:11.] Plaintiffs have not provided any evidence that Defendant’s assertion alahsgehee
of such logs is erroneous, and the Court acogigdDENIES Plaintiffs’ motion to compel with
respect to this interrogatory.

C. Fees and Sanctions

The Federal Rules allow for an award of fees and expenses when a court rules on a
motion to compel. Fed. R. Civ. P. 37(a)(Blaintiffs in this case thuaxk the Court to issue an
order“requiring Defendant to pay reasonable expenses to Plaintiffs incurredibiyfi8lan
making this motion, including attorney’s fees.” [Dkt. 77 at 13.] The Court, howeasigranted
Plaintiffs’ motion in part and denied Plaintiffs’ motion in part, and the Court in such
circumstances has significant discretwith regard to the award of afges.SeeFed. R. Civ. P.

37(a)(5)(C) (“If the motion is granted in part and denied in part, the court . . . rexygiaing

an opportunity to be heard, apportion the reasonable expenses for the motion.”). Additionally,
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the Court in this case has accepted and rejectedpesnti both parties’ arguments. Contrary to
Plaintiffs’ assertions, the Court does not find Defendant’s responses to be eXasiviean
Water has consistently asserted that the water meter at issue is owned aaith@alayt its
wholly-owned subsidiary Indiana Water, and that American Water has no itiimnnaath
regard thereto. Based upon the representations of Defendant’s counsel, thex@eatd that
Defendant’s revised responses provided pursuant to this order will, in fact, dextethatr
American Water possesses no relevantrasgdonsive information. In light of that, any victory
achievedoy Plaintiffswith respect to the instant motion will be pyrrhic at best, and it would be
ludicrous to penalize Defendant’s effort to be ovm@tusive and more forthcoming than required
in its responses. However, it would likewise be improper to penalize Plaintigsedé&img a
precise answer to their interrogatories from the particular defenddms icetse, even if that
response ultimately provides no useful informatibime Court thus sees no basis for ordering
either party to pay the other’s costs and fees, and each party shall thpegfais own expense
related to the instant motion

In addition to thdees andcexpensesuthorized under Rule 37(a)(Plaintiffs seek
imposition of sanctions pursuant to Rule 37(b)(2) and Rule 3Bdgkt. 87 at 7-8.] The first
subsectionRule37(b)(2), authorizes the Court to enter sanctions against a partyfallsdd
obey arorder to provide or permit discovery.” Fed. R. Civ. P. 37(b)(2)(A). The second
subsectionRule37(d), authorizes the Court to enter sanctions against a party who “fails to serve
its answers, objections, or written response” to interrogatories. Fed. R. Civ. RLEA)) ).
Regardless of the subsection at issue, the Court has “broad discretion” in decidimgy whe
impose discovery sanctionBark v. City of Chicagd?297 F.3d 606, 614 (7th Cir. 2002). The

Court need not select the “least drastic” or “most reasonable” sanbtit any sanction imposed
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must be “proportionate to the circumstances surrounding a party's failure to cathply w
discovery rules.Melendez v. lllinois Bell Tel. Cor9 F.3d 661, 672 (7th Cir. 1996).

Plaintiffs contendhatRule 37(b)(2) is applicdé in this casédecause Defendadtd not
comply with the Court’s order requiring Defendant to serve its answers taifdai
interrogatories by January 20, 201SegDkt. 87 at 16-17.] On that date, howeuBefendant
filed a motion to stay discovery or, in thernative to be granted an extension of ten days to
serve its responses. [Dkt. 82 at 3.] Although the Court denied the motion to stay discoktery, [D
83], the Court did grant Defendant an extensibtime to serve its respons¢Bkt. 84.]

Defendant then complied with the extended deadlBeelDkt. 85.] The Court acknowledges
thatDefendant could have exhibited more alacrity in responding to Plaintiffstogisiories, but
the fact remains that Defendant received additional time to respond and then did regpaond w
thatallottedtime. The Court will thus not impose sanctions pursuant to Rule 37(b)(2).

Plaintiffs then contend that Rule 37(d)(1)(A)(ii) is applicabléhis case because
Defendants failed to respond to Plaintiffs’ interrogatory by serving “evasiirecomplete”
answers’ [Dkt. 87 at 18.] As explained above, the Court does not agree. Although the Court has
ordered Defendant to respond more fully to ¢ertd Plaintiffs’ interrogatories, many of the
deficiencies in Defendant’s initial responses were the result of legitimdigsaam [See, e.g.

Hr'g at 9:49 (acknowledging that Interrogatory Number Twedhe is unclear); Hr'g at 9:568
(modifying Interogatory Number Twent{fhree to address lack of clarity).] In addition, the

Court finds no culpable behavior in Defendant’s decision to incorporate many of the esspons

3 Plaintiffs also suggest th&defendanfailed to respond because Defenddidtnot answer Plaintiffs’ interrogatories
before the initial December 22, 2014 deadline to do so. [DkB &716.] The Court, however, granted Defendant’s
motion for an extension of time to answeSegDkt. 79.] If Plaintiffs objected to that decisicthey could have

timely raised the issue with the district jud@meFed. R. Civ. P. 72(a). Plaintiffs chose not to, and the Court at this
time will not revisit its decision to grant the extension.
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from Indiana Water: Plaintiffs asked for information in the possession of Defieodanyone
acting on Defendant’s behal§de, e.g.Dkt. 87-3 at 3, 7-8, 17], and it was therefore reasonable
for Defendant to respond with the information in the possession of its wholly owned subsidiary
Defendanthus had legitimate reasons for respondmBlaintiffs’ interrogatories in the way it
did, such that imposing sanctions would be disproportionate to Defendants’ alleged misconduct.
The Court thereforBENIES Plaintiffs’ motion for sanctions.
II. Conclusion

For the reasons set forth above, the CBIRANTS IN PART andDENIES IN PART

Plaintiffs’ Motion to Compel and for Sanctions. [Dkt. 86.] Defendant is ordered to respond to

Plaintiffs’ First Set of Interrogatories as set out above within fonrt®¢) days bthe date of

this order.
Dated: 03/16/2015 W
?viarl!.f. Dinsi
United States{flagistrate Judge
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