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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

JOHNB. FELDER, )

Petitioner, ))
V. ) CaséNo. 1:14-cv-01386-WTL-TAB
BRIAN SMITH, ;

Respondent. : )

Entry Denying Petition for Writ of Habeas Cor pus

The petition of John Felder for a writ ofbesas corpus challenges a prison disciplinary

proceeding. For the reasons explained inghisy, Mr. Felder’'s habeas petition mustdasaied.
A. Overview

Prisoners in Indiana custody may not be deprived of credit Goehran v. Bus381 F.3d
637, 639 (7th Cir. 2004), or of credit-earning clddentgomery v. Andersp@62 F.3d 641, 644-
45 (7th Cir. 2001), without due process. The duegss requirement is satisfied with the issuance
of advance written notice of the charges, a limited opportunitye®ept evidence to an impartial
decision maker, a written statement articulating reasons for the disciplinary action and the
evidence justifying it, and “soen evidence in the record” teupport the finding of guilt.
Superintendent, Mass. Corr. Inst. v. HAl{2 U.S. 445, 454 (1985)olff v. McDonnell418 U.S.
539, 570-71 (1974pPiggie v. Cotton344 F.3d 674, 677 (7th Cir. 2003)ebb v. Andersorz24
F.3d 649, 652 (7th Cir. 2000). A violah of state law will not suppbthe issuance of a writ of

habeas corpugiolman v. Gilmore126 F.3d 876, 884 (7th Cir. 1997).
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B. The Disciplinary Proceeding
On April 16, 2014, Correctional Officer T. Argdwrote a Report d€onduct charging Mr.
Felder  with unauthorized possession  ofproperty. The  conduct report
states:

On, 4-16-14 at approx. 10:48 am | officerAndis was conducting a targeted search

of offender Felder, John D.C. # 906416 property when | clearly observed papers
inside of a cardboard box that offendefdée Identified as his property and the
offender’'s name and D.O.C. # were Lazhbn the box as well as Legal mail with
the offender info inside the box. The paper’s [sic] that were confiscated were the
white original copies from case # IY{2-11-0202. These copies belonged in the
offender’s facility packet. The paperschavo hole punch holeat the top of the
center of the papers. The papers wereisoafed and taken to the shift office to
make copies and the originals were placed back in the offenders facility packet.
When the offender was Questioned aboet plapers he would not divulge were
[sic] he obtained the papers.

[Filing No. 12-1.

On April 21, 2014, Mr. Felder was notified tfe charge and was given a copy of the
conduct report and the Notice Disciplinary Hearing “ScreeninBeport.” He was notified of his
rights and pled not guilty. He requested a lay advocate and requested Correctional Officers T. Ray,
D. Kelley, and staff member Mcintyre as withesdés. Felder requested the video of the search
of his cell to show that the Officer had thgpework in his hand pricio searching the box in

Felder’s cell. Filing No. 12-3.

The hearing officer conducted a disai@alry hearing on May 11, 2014, and found Mr.
Felder guilty of the unauthorizgmbssession of property. In magithis determination, the hearing
officer considered the staff reports, the offender’s statement, evidence from witnesses, copies of
the confiscated forms, and video evidence. Basethe hearing officer’secommendations the
following sanctions were imposed: a 28-day lofscommissary and telephone privileges, an

earned credit time deprivation 80 days, a demotion from credlass 1 to credit class 2, and 90



days of disciplinary segregation, which wasmended. The hearing officer recommended the
sanctions because of seriousness of the offéhsefrequency and nature of the offense, the
offender’s attitude and demmar during the hearing, the degr to which the violation
disputed/endangered the securtly the facility, and the likéhood of the sanction having a

corrective effect on the offieler’s future behaviorFjling No. 12-4.

Mr. Felder appealed the disciplinary prodegdthrough the administrative process. His
appeals were denied. He now seeks relief putsa@8 U.S.C. § 2254 arguing that his due process
rights were violated.

C. Analysis

Mr. Felder is not entitled to habeas relief besgahie was afforded due process. He asserts
the following claims: 1) he was denied Officer Kglis a witness; 2) theumber of witnesses he
was allowed was limited; 3) he was denied exite; 4) the conduct refpavas not sworn under
oath; 5) the hearing officer was not impartial; anth@)documentary evidence he presented at the
hearing was not noted.

In ground one of the complaint, Mr. Felddleges he was denied testimony from Officer

Kelley. Mr. Felder requested as a vags Correctional Officer D. Kelleyt{ling No. 12-3. For

reasons not explained by thepesadent, Officer Kelleydid not provide a Wness statement. Mr.
Felder alleges that he anticipated Officer Kelieystate that she withnessed Officer T. Ray give

him (Felder) the papers that were later confiscated from his Egilhgf No. 12-3. In a habeas

corpus case, even if a due process error ceguthe petitioner has thmirden to show it had a
substantial and injurious effeah the outcome of the proceedi@Neal v. McAninch513 U.S.

432 (1995). Mere speculation as to what statemefitn@ss may provide fails to meet this burden.



In ground two of the petition, Mr. Felder ajles he was denieditwesses regarding the
chain of custody. However, Mr. Felder only rededsthree witnesses, Officer T. Ray, Officer

Kelley and Staff Member McintyreE[ling No. 12-3. Mr. Felder anticipated that Officer T. Ray

would state that “he gave OfferrdBelder all the papers referg to said case.” Mr. Felder
anticipated that Staff Member Mclintyre would stéhat he never made any copies from Offender
Felder’'s packet and never left alone w/ pack@fficer T. Ray and Staff Mcintyre both provided

statements Hiling No. 12-6 Filing No. 12-7. As discussed above, Gfér Kelley did not provide

a witness statement. A prisoner has a limitgghtrio call witnessesna present documentary
evidence consistent with correctional goals aatety, but he cannot wauntil the hearing to
request such evidencBweeney v. Parké&13 F.3d 716, 719-20 (7th Cir.1997) (where prisoner
had opportunity to requewitnesses when he was notifiedtbé disciplinary hearing and chose
not to, prisoner's limited right to call witnesseas fulfilled and his due process rights were not
violated),overruled on other grounds by White v. Ind. Parole B@6 F.3d 759, 765-66 (7th Cir.
2001). As shown above, Mr. Feld#id not request any evidencegaeding the chain of custody.
Mr. Felder is not entitletb relief on this basis

In ground three of the petition, Mr. Felder allsgigat he was denied evidence. Specifically,
Mr. Felder alleges that during teereening process he requested @féiter T. Andis be required
to take a voice stress analysis and be fingeginthat the packet of papers be dusted for
fingerprints, and that he receive the video tapd@pndecords of individuals that entered the record
room from December of 2012 through April of 2014 wéwer, this argument fails because he is
not entitled to such tests atprison disciplinary hearin@ee Freitas v. Auge837 F.2d 806, 812
n.13 (8th Cir. 1988) (holding that prisoners a entitled to polygraph tests in disciplinary

hearings)see also United States v. Sanapa®6 F.3d 492, 496 (7th Cir. 2004) (holding that, even



in a criminal trial, forensic testing is not necessary to prove the identity of controlled substances
so long as the othevidence, both circumstanitend direct, is sufficient)allen v. Purketts F.3d
1151, 1153 (8th Cir.1993) (per curiam) (holding tiason officials were not required to provide
additional urinalysis by impartial laboratory¢orroborate reports about prisoner's drug use).

Mr. Felder was provided thisdeo evidence in the form af Video Review Form which

summarized what was on the videg:ifihg No. 12-3 Filing No. 12-§. Mr. Felder was not denied

evidence and he is not entitlemlrelief on this basis.

Mr. Felder has waived the issues raised ougds four and five for failing to raise them
during the administrative process.the fourth ground, Mr. Feldalleges that th conduct report
was not sworn under oath. In the fifth ground, MildEe alleges that thieearing officer was not
impartial. However, Mr. Feldatid not raise either of theseogmds in his administrative appeal.
[Filing No. 1]. As such, these issues are waived on appeals v. Hanks280 F.3d 728, 729 (7th
Cir. 2002).

In ground six of the petition, Mr. Felder allegee presented exculpatory evidence at the
disciplinary hearing that was nhmoted in the reporbof disciplinary hearing. The report of
disciplinary hearing does not indteathat Mr. Felder was denied the right to introduce evidence

or that he introduced evidence that was not preservaidg No. 12-4. In the petition, Mr. Felder

alleged he presented evidence from Brian Newr@dassification Supervisor, that Mr. Newman

removed the papers from his packétilipg No. 1, at ECR pp. 6}7However, the report of

disciplinary hearing does not shovatiMr. Felder attempted to wras denied the right to present

evidence in his defense during the hearifgidg No. 12-4. It is the petitioner’s burden to show

that his due process ritghwere violated. Mr. Felder has reftown that his rights were violated

because there is no evidence in the record that he presented evidence from Mr. Newman that was



not considered by the hearing officer.
D. Conclusion

The right to due process in this settisgimportant and is wedefined. Due process
requires the issuance of advamweetten notice of the chargea, limited opportunity to present
evidence to an impartial decision-maker, attem statement articulating the reasons for the
disciplinary action and the evidenesstifying it, and “some evidar in the record” to support the
finding of guilt. Hill, 472 U.S. at 454\/olff,418 U.S. at 564, 566, 570-71 (1974).

UnderWolffandHill, Mr. Felder received all the process to which he was entitled. That is,
the charge was clear, adequattice was given, and the evideneas sufficient. In addition, (1)
Mr. Felder was given the opportunity appear before the heagiofficer and make a statement
concerning the charge, (2) the hearing officeradsa sufficient statement of his findings, and (3)
the hearing officer issued a wten reason for the decision afat the sanctions which were
imposed.

Mr. Felder’s claims that he wakenied the protections afforded Wolff are either refuted
by the expanded record or based on assertiondwbicot entitle him to relief. “The touchstone
of due process is protection of the individual against arbitrary action of the governwetit,”
418 U.S. at 558. Mr. Felder fails to show howe thbsence of Officer Kelley’'s statement, the
absence of a witness to explain chain of custody, and the absence of the voice stress analysis and
fingerprint tests had a substantial and injuriefiiect on the outcome the proceeding. Accordingly,
his petition for a writ of habeas corpus mustbried and the action dismissed.

Judgment consistent with this Entry shall now issue.

IT 1S SO ORDERED. o
Date: 6/23/15 () hegnn JZ;MHA_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana
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