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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

THOMAS E. PEREZ Secretary of Labor,
United States Department of Labor,

Plaintiff,
No. 1:14ev-01429SEB-MJD
VS.
PBI BANK, INC.,
MICHAEL A. EVANS,

AIT LABORATORIES EMPLOYEE STOCK
OWNERSHIP PLAN,

)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
ORDER ON PLAINTIFF'S MOTIONS TO STRIKE
This matter comes before the Court on Plaintiff's Motion to Strike DefenddrB&ik’s
Affirmative Defenses, [Dkt. 22], Plaintiff's Motion to Strike Defendant Mieh&. Evans’s
Affirmative Defenses, [Dkt. 24], and Defendant PBI Bank’s Motion for Leaw@l¢éoAmended
Answer and Affirmative Defenses. [Dkt. 44] For the reasons that follow, the GRANTS
Plaintiff’'s motions andENIES Defendant’s motion.
l. Background
On August 29, 2014, Secretary of Labor Thomas E. Perez (“Plaintifthe Secretary’
filed suit against PBI Bank (“PBI”), AIT Laboratories Employee Stock OwneRlan(“the
Plan” or “ESOP”), and Michael A. Evans (“Evans’deDkt. 1.] The complaint alleged that the
Plan was established by AIT Holding Company (“AIT Holding”) for the bieoéemployees in

its two subsidiaries: American Institute of Toxicology, Inc. d/b/a Bdboratoriesand AIT

Bioscience, LLC[Id. T 2.] It also identified PBI as the named trustee of the Rthh,dnd
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Evans as the 88 percent owner, majority selling shareholder, CEO, and sole meimd&oairt
of Directors of AIT Holding and AIT Laboratoriedd[ T 3.]

Plaintiff alleged that Defendant PBiteached its fiduciary duties and violated the
Employee Retirement Income Security Act of 1974 (“ERISA”) bysaayithe Plan to “vastly
overpay for stock purchased from Defendant Evans and others for $90 million on June 30,
2009.” [Id. 1 4.] Plaintiff also alleged that Defendant Evans appointed and was responsible for
monitoring PBI, such that he was “liable for Defendant PBI Bank’s violations (8&Rs a co-
fiduciary.” [Id. 11 3, 5.]

The allegations arodeom aJune 29, 2009 resolution by which PBI Baakused the
Planto purchase $90,000,000 of stock in AIT Holdird. [ 4, 6, 46.Plaintiff claims that the
$90,000,000 price was based on a valuation that Defendants knew or should have known was
unreliable. [d. T 7.] Among other deficiencies, the valuation allegedly failed to account for
increased competition frodIT Holdings’ major competitors an@iled toaccount for negative
price pressures from AIT Holdings’ largest sources of revetdig. [

The Secretary also alleges that the valuation was erroneous because ica@peafid
incorrectly, assumed that the stock being purchased . . . inclubedralling interest in AIT
Holding and its subsidiaries.Id. § 8.] In reality, however, the stock purchase agreement
included a provision that required the Plan to vote its shares to elect AIT Boattbreeaa
designated by Evandd[] Defendant Evans thus effectively retained control of AIT Holding.

[1d. 1 9.] Moreover, in October 2013, Plaintiff alleges that Evans used his control to execute a
restructuring in which he “[took] back ownership of AIT Holding from the ESOP,” andi¢ifius

the ESOP with nly a small fraction of the companyd[ 11 9, 57.]



Based on these events, Plaintiff alleges Befendants PBI and Evans violated
numerous provisions of ERISA, including 29 U.S.C. § 1104(a)(1)(A) (requiring discharge of
duties solely irtheinterest ofplan participants and beneficiarie§)1104(a)(1(B) (requiring
prudence and diligence in management of plan), 8 1106(a)(1) (prohibiting certaintioassac
between plan and patrties in interean)d 29 U.S.C. 88 1105(13) (imposing liability on ce
fiduciaries)[I1d. 1 1212.]

PBI answered Plaintiff's complaint on November 3, 2014. [Dkt. 16.] It denied most of
Plaintiff's allegations and asserted nine affirmative defenSe® id. Evans answered Plaintiff's
complaint on the same day. [Dkt. 17.] Hengel most of Plaintiff's allegations and asserted
twelve affirmative defensesSée id

The Secretary then filed the current motions to strike certain of PBI'matfire
defenses, [Dkt. 22], and certain of Evans’ affirmative defenses. [Dki\&#l¢ these motions
were pending, PBI filed its Motion for Leave to File Amended Answer and Adfiv@
Defenses. [Dkt. 44.] That motion seeks “to redress some of the purported deficitaget’ &
the Secretary’s motions to strikéd[at | 3.]

Il. Discussion

A court “may strike from a pleading an insufficient defense or any redundanétenmal,
impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f). Motions to strike are apjgroyren
theyexpedite matters by “remov[ing] unnecessary clutter from the dds#ier Fin., Inc. v.
Midwhey Powder Co883 F.2d 1286, 1294 (7th Cir. 1988)court may thus strike defenses
that aré‘insufficient on the face of the pleadingshiat fail“as a matter of layor thatare

“legally insufficient” Id. at 1294.



In addition, “[affirmative defenses are pleadings and, therefore, are subject to all
pleading requirements of the Federal Rules of Civil Procedigteat 1294. They must thiget
forth a “short and plain statement” of the defemdeat 1295 (quoting Fed. R. Civ. P. Rule 8(a)),
andthey must give the opposing party “fair notice of the nature” of the def8asee.g., Fleet
Bus. Credit Corp. v. Nat'l City Leasing Coyd91 F.R.D. 568, 570 (N.D. Ill. 1999).

Defenses that consist of “nothing but bare bones conclusory allegations” will incé.suf
Heller, 883 F.2d at 1295. The exact amount of factuztienial that a defense must include
however, is uncleatn Bell Atlantic Corp. v. TwombJ\650 U.S. 544 (2007), amgshcroft v.

Igbal, 556 U.S. 662 (2009), the Supreme Court held that to satisfy Rule 8, a complaint “must
contain sufficient factual matter, accepted as true, to ‘state a claim tamalie$ plausible on its
face.” Igbal, 556 U.S. at 678 (quotiniwombly 550 U.S. at 570)n subsequent yegrsome
courts in this circuihaveconcluded that affirmative defenses are subject to the “plausibility”
pleading standard announcedlmwomblyandigbal. See, e.gFed. Deposit Ins. Corp. v.
Giannoulias No. 12 C 1665, 2014 WL 3376892, at *2 (N.D. Ill. July 10, 2014) (citbgl, 556
U.S. at 678, when striking defenseShield Technologies Corp. v. Paradigm Positioning, LLC
No. 11 C 6183, 2012 WL 4120440, at *8 (N.D. lll. Sept. 19, 2012) (concludatgnajority

view in Seventh Circuit is to applwomblyandigbal to affirmative defenses). Other couyrts
however, have taken the opposite vi@ge, e.gCottle v. Falcon Holdings Mgmt., LL@lo.
2:11-CV-95-PRC, 2012 WL 266968, at *2 (N.D. Ind. Jan. 30, 2012) (“This Court agrees with
those cases declining to apply the ‘plausibility’ standardjlodl andTwomblyto affirmative
defenses.”)These courts thus consider motions to strike “under the standard set foetteni

Id. at 3.



The Seventh Ciratihas not yet redweed this division of authoritySee, e.g.Makeda
Phillips v. White No. 12-3312, 2014 WL 7450078, at *2 (C.D. Ill. Dec. 30, 2014) (“[T]he
Seventh Circuit has not addressed whether the heightened pleading standattd iset for
[Twombly and [Igbal] appies to affirmative defenses.”).tRer circuit courts have also declined
to rule on the issu&ee, e.gHerrera v. Churchill McGee, LL3580 F.3d 539, 547 n.6 (6th Cir.
2012) (“We therefore have no occasion to address, and express no view regarding, the impact of
[Twombly and [Igbal] on affirmative defenses.”Mifflinburg Tel., Inc. v. Criswe]INo. 4:14-
CV-00612, 2015 WL 268806, at *6 (M.D. Pa. Jan. 21, 2015) (“[T]he Third Circuit has not yet
definitively addressed the issue[.|Ntiller v. Live Nation Worldwide, IncNo. CIV.A. TDG14-
2697, 2015 WL 235553, at *2 (D. Md. Jan. 15, 2015) (“Neither the Supreme Court nor the
Fourth Circuit has addressed the issue.”).

This Court thus faces two formulations of the standard for strikingfamafive
defense: Undethe approach adoptedliteller, the Court may strike those defenses that fail as a
matter of law or that are “nothing but bare bones conclusory allegations.” 883 F.2d at 1294-95.
Under the approach adoptedShields Technologiesn the other hand, the County strike
affirmative defenses théil as a matter of law or thdb not include enough “factual matter” to
render their contentions “plausible” within the meanin@wbmblyandigbal. See2012 WL
4120440, at *8.

Choosing ktween the standards makes little differeimceesolving the current motions.
As explained belowDefendants’ affirmative defensase insufficientunder either standard:
each defense either fails as a matter of law or contains such little factualthetiecannot
meet even the less demanding standaidetier, let alone the plausibility standard Divombly

andlgbal. The Court accordinglERANTS Plaintiff's motionsto strike these defensdsor each



defense, howeverhé Court must also determine whether to stifleedefense with or without
prejudice. “Courts strike defenses that are inadequately pleaded withodiqeeo that
defendants can fix any shortcomings of inadequately pleaded defenses. On tharather
Courts strike with prejudice defenses that are not appropriately pleadéaraative defenses
or for which it is impossible for the defendant to prove a set of facts in supgayes v.
Agilysys, InGg.No. 09 C 727, 2009 WL 891832, at *1 (N.D. Ill. Mar. 30, 2009) (citations
omitted). The Court will apply this standard to each defense in turn.
1. Plaintiff's Motion to Strike PBI's Defenses

The Secretary argues that the Court should strike affirmative defenses &go falr,

five, six, seven, and nine. [Dkt. 22 at 1.] The Court addresses defense below
A. Second Affirmative Defense

PBI's second defense contends that “[s]Janall of the Plaintiff's claims fail because
the Plaintiff did not join parties necessary for the court to accord conmglietieas required by
Federal Rule of Civil Procedure 19(a)(1)(A).” [Dkt. 16 at 24.] Rule 19, in turn, provides that a
“person who is subject to service of process and whose joinder will not deprive the court of
subjectmatter jurisdiction must be joined” if “in that person’s absence, the court camootiac
complete relief among existing parties.” Fed. R. Civ. P. 19(a)(1)(A).

PBI cantends that the Secretary seeks to “unwind” the June 30, 2009 stock purchase, but
notes that the purchase did not involve ddéfendants PBI and Evans; instetat purchase
also involved several individual shareholders. [Dkt. 34 at 3.] PBI thus argues that thegropos
relief would affect the rights of these shareholders, such that, without them, the@mat

“accord complete relief.”Ifl. at 4 (citing Fed. R. Civ. P. 19(a)(1)(A)).]



This argument mischaracterizes the Secretary’s requested rapadyff seeks an
order “[r]lequiringDefendant Evant rescind and undo the prohibited transactions in winéch
participated and disgorge any and all profits and financial behefieceived as a result of his
knowing participation in the violations described herein, plus interest[.]” [Dkt. 1 anighg@esis
added).] Thus, as the Secretary notes, the complainbis€questing the Court to order
rescission with regard to transactions involving pari@siamed in the Complaint.” [Dkt. 37 at
3 (emphasis added).] The Court therefore need not join these individaatotdcomplete
relief, such that Rule 19(a) does not require their joinder.

Additionally, to the extent that any other parties may share liability with Defiénda
Evans and PBI, their joinder is not required. First, the “complete reliefengiated by Rule 19
applies to “relief between the persons already parties, and not as betwegraag#ne absent
person.”Perrian v. O'Grady 958 F.2d 192, 196 (7th Cir. 1992). Second, PBI bajdindy and
severally liable for all harm it may have causgée, e.gJennings v. PiergeNo. 93 C 2539,
1995 WL 88795, at *2 (N.D. lll. Mar. 1, 1995) (“[U]nder ERISA, plan trustees that have
breached their fiduciary duty are jointly and severally &l This shared liabilitymplies that,
as long as the complaint names one of the fiduciaries as a defeahdaDourt camaccord
complete relief among the named parties, such that joinder of any additionarigkigtho may
be liable is not require®ee id(“[T]he absent trustees, as jointly and severally liable parties, are
permissive—not necessary or indispensable—partjes.”

PBI's second defense thus fails as currently pled: whether the defense @ nefad to
absent shareholders or absent trustbesdefense is insufficient and may be strici&se
Heller, 883 F.2d at 1294. The Court tlGRANTS Plaintiff's motion tostrike PBI's second

affirmative defenseThe Court, however, will do so without prejudice: As noted above, courts



strike defenses with prejudice when it “is impossible for the defendant to provefdasss in
support” of the defensélayes 2009 WL 891832, at *1. PBI's reliance on the absence of co-
fiduciaries or individual shareholders is misplaced, but that does not necessadlgde the
availability of Rule 19(a) in all cased.PBI can plead a Rule 19(a) defense that does not depend
on the absence of shareholders or co-fiduciaries, then PBI may do so.
B. Third and Fourth Affirmative Defenses

PBI's third affirmative defense is that it “did not act arbitrarily or caprisipubut acted
with the care, skill, prudence and diligence under treimstances then prevailing that a
prudent person acting in the like capacity and familiar with such matterd wsel’ [Dkt. 16 at
24.] Its fourth affirmative defense tisatany harm that the Plan suffered “did not result from any
purported breach of the alleged fiduciary duties by PBI, or any act or omissikiBl 5yld.]
Plaintiff contends these statements are not affirmative defenses atteddirthey are merely
repetitions of PBI's “earlier denials of the Secretary’s allegations’saodld be stricken for that
reason. [Dkt. 23 at 6.] PBI responds that its defenses go beyond its earlier deaiaselibey
relate to the affirmative defense afforded in 29 U.S.C. § 1108(e), which exemaiis ce
transactions from ERISA’s general prohibition on sations between a plan and interested
parties. [Dkt. 34 at 5-6.]

A defense is an affirmative defense if it is specifically enumerated in Fedv.RR.C
8(c),! if the defendant bears the burden of proof, or if the defense does not require controverting
the plaintiff's proof.See Winforge, Inc. v. Coachmen Indus.,,1681 F.3d 856, 872 (7th Cir.

2012). A court may properly strike a defense that does not meet this standard bpathat a

! Plaintiff's third and fourth defenses are not so enumer&ee-ed. R. Civ. P. 8(c).
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nonetheless pleads as an affirmative defebse, e.gFord v. Psychopathic Records, Inblo.
12-CV-0603MJIR-DGW, 2013 WL 3353923, at *7 (S.D. lll. July 3, 2013).

Defendant’s third defensetisat it acted with care, skilprudenceand diligence.$ee
Dkt. 16 at 24.] As the Secretary concedes, however, it is his burden to prove that PBI acted
improvidently. [Dkt. 23 at 7.Hence this defense doe®trequire PBI to bear the burden of
proof, and itdoesrequire PBI to controvert Plaintiff's proof. It thus faéinforgés test for
identifying affirmative defenseand may be appropriately strick&See Winforge691 F.3d at
872;Ford, 2013 WL 3353923, at *7.

Defendant’s fourth defense is that any damédesnot result from any purported breach
of the alleged fiduciary duties by PBI, or any act or omission by PBIL]"The burden of
showing both breach of fiduciary duty and loss causatiets with he Secretary.JeeDkt. 23 at
7; Dkt. 38 at 3. PBI's fourth defense traifailsWinforge’stest for identifyng affirmative
defenses in the same way tR&I’s third defense failed the test, such that the fourth defense
may also be stricken.

Defendants’ argument to save these defensastigersuasive. 29 U.S.C. § 1108@9ds
as follows:

(e) Acquisition or sale by plan of qualifying employer securities; acquisitab®, s

or lease by plan of qualifying employer real property

Sections 1106 and 1107 of this title shall not apply to the acquisition or sale by a

plan of qualifying employer securities (as defined in section 1107(d)(5) of this

title) or acquisition, sale or lease by a plan of qualifying employer rea¢pyop

(as defined in section 1107(d)(4) of this title)

(1) if such acquisition, sale, or lease is for adequate consideration (or in
the case of a marketable obligation, at a price not less favorable to the plan
than the price determined under section 1107(e)(1) of this title),

(2) if no commission is charged with respect thereto, and

(3)if--

(A) the plan is an eligible individual account plan (as defined in
section 1107(d)(3) of this title), or



(B) in the case of an acquisition or lease of qualifying employer
real property by a plan which is not an eligible indiataccount
plan, or of an acquisition of qualifying employer securities by such
a plan, the lease or acquisition is not prohibited by section 1107(a)
of this title.
29 U.S.C. § 1108(e). PBI’s third and fourth defenses say nothing about “adequate consideration,”
the charge of any commission, or whether the ESOP is “an eligible individual aptauiit
[SeeDkt. 16 at 24.] It is thus specious for PBI to claim that the defenses relate tbrthatafe
defense afforded in 29 U.S.C. § 1108(e).

Moreover, itis clear that the defenses “merely repeat [PBI's] denial of allegations
contained in the complaintSarkis’ Cafe, Inc. v. Sarks in the Park, LLXb. 12 C 9686, 2014
WL 3018002, at *4 (N.D. lll. July 3, 2014). Earlier in its answer, PBI “[d]ehtkd allegation
that it “failed to act with the care, skill, prudence and diligencethat a prudent man . . . would
use,” [Dkt. 16 at 22], and “[d]enied” the allegatiorthatit “caused losses to the ESOH.], by
“breaching [its] own fiduciary duties.ld. at 23.]

Thesedenials closely align witFPBI's third and fourth affirmative defensese¢ id at
24], such that the defenses are mere repetitions of PBI’s earlier statdptist@urported
defenses are thus “not appropriately pleadedfaisative defenses,” and they may be struck
“with prejudice.”Hayes 2009 WL 891832, at *1. The Court accordinGiRANTS Plainiff's
motion to strike PBI’s third and fourth defenses with prejudice.

C. Fifth Affirmative Defense
PBI's fifth affirmative defense reads in its entirety: “The Plaintiff's claimsyhole or in

part, are barred by the doctrines of estoppel, laches or waiver.” [Dkt. 16 at 24respibsse,

PBI withdrew the defense of laches. [Dkt. 34 at 6 n.4] P& ttonceded that “it did not state

10



facts to support” the remaining defenses of estoppel or waiver, but argued f&hadtitequired
to do so.” [d. at 6]

This is a misstatement of the law.Hller, the Seventh Circuit approved a district
court’s decision to strike defenses because they were “bare bones conclegatyoals” that
“omitted anyshort and plain statement of fac¢t883 F.2d at 1295 (emphasis added). Pleading at
least minimal factual content is thusquired, such th&BI’s failure to plead anything more than
the words “estoppel, laches or waiveonstitutes grounds for striking its defenses.

Additionally, the Seventh Circuit iHeller noted that the appropriately stricken defenses
“failed totally to allege the necessary elements of the alleged cldmm®BI’'s answer similarly
fails to allege the necessary elements of its defenses. The elements afleBippystance, are
“(1) misrepresentation by the party against whom estoppel is asserted; (2) reaselaite on
that misrepresentation by the party asserting estoppel; and (3) detrimenp#ostthasserting
estoppel.’United States v. Anaya-Aguirré04 F.3d 514, 519 (7th Cir. 2013) In addition,
estoppel is available against the government only Witengovernment committed affirmative
misconduct, which requires ‘more than mere negligehde.’ (quotingGibson v. West01
F.3d 990, 994 (7th Cir.2000)). PBI has not pled #my of these elements exist, such that its
estoppel defense may be stricken for the same reason as the deféetgles.in

Next, waiver is “the intentional relinquishment of a known rigl8ee, e.gUnited States
v. Rand Motors305 F.3d 770, 773 (7th Cir. 2002). PBI did not allege what right Plaintiff
allegedly waived, nor did PBI allege any intentional action that might hawtitthed a
relinquishment of that right; indeed, PBI did not even acknowledge that these werenbtetele
of its asserted weer defense.$eeDkt. 16 at 24.] The Court may therefore strikis defense.

See Heller883 F.2d at 1295.
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Finally, PBI citesCottle, 2012 WL 266968, at *3, for the proposition that it need not
plead in any more detail than it did. [Dkt. 16 at 24.] This mischaracterizes the opidottle
First, that opinion specifically stated that it would apply “the standard sktifddeller,” 2012
WL 266968, at *3 which, as noted above, requires pleading at least minimal factuat.conte
Second, that opinion acknowledged that, urdigier, an affirmative defense “must provide
enough information such that the plaintiff is given ‘fair notice of what the . im ctaand the
grounds upon which it rests.fd. at *2 n.2 (quotingfwombly 550 U.S. at 555, and asserting that
this portion ofTwomblyis “consistent with the standard for affirmative defenses set forth in
Heller”). Cottlethus acknowledges that PBI must provide “notice” of the “grounds upon which”
its defenses rest. Merely pleading the words “estoppel” and “waiken's the opposing party
no insight about the basis for #exlefensesandPBI’'s pleading is therefore inadequate.
The Secretary also argues that estoppel and waiver are inapplicablgdo¢hement as
a matter of law[Dkt. 23 at 7-8.] This position has some suppastthe Seventh Circuit has
noted that [ijn the United States, the traditional view has been that equitable estoppel will not
lie against the Government or any of its agenciésrtmann v. United State§74 F.2d 1155,
1158-59 (7th Cir. 1982).at“traditional view” however,has eroded over tim&ee id.at 1160-
65. Thus, as noted ab®xhe Seventh Circuit has expressly set out those circumstances in which
estoppels available against the governmesee, e.gAnaya-Aguirre 704 F.3d at 520
(requring traditional elements of estoppel and affirmative misconduct on part ofrgogat).
Similarly, even if, as the Secretary asserts, waiver by the goeatrmay be difficult to
show, peeDkt. 23 at 11], courts have previously given defendants in ERtSons an
opportunity to at least plead the defersee, e.gSolis v. BruisterNo. 4:10CV77DPJFKB,

2012 WL 776028, at *7 (S.D. Miss. Mar. 8, 201@¢nying Secretary’s motion to strike

12



“estoppel and implied waiver [defenses], not because they will ultimately pr@/éut because
it is too early to tell”). In this case, then, the Court GRANT Plaintiff’'s motion to strike the
estoppel and waiver defenses, but will do so without prejudice to PBI's righpteag-the
defenses in a way that gives Plaintiff fair notice of the grounds underlgoigdefense.
D. Sixth Affirmative Defense

PBI's sixth affirmative defense is that “Plaintiff's claims, in whole or in part, are barred
or mitigated by the doctrine of set off.” [Dkt. 16 at 24.] Plaintiff argues thett 6ff” is not an
affirmative defense at all; rathet is an independent cause afian that must be pteas a
counterclaim. [Dkt. 23 at 12.]

Whether “set off” is a counterclaim or an affirmative defense is an unsettledSesy
e.g, Reiter v. Coopers07 U.S. 258, 263 (1993) (quoting 5 Charles Alan Wright & Arthur R.
Miller, FederalPractice and Procedure § 1275 (2d ed. 199pD)} is not clear whether seffs
and recoupments should be viewed as defenses or counterclairBgjuhe courts in this circuit
have treatedet-off as amaffirmativedefenseSee, e.g.-Temtex Indus., Inc. v. TPS Associates,
LLC, No. 09 CV 1379, 2012 WL 2929821, at *5 (N.D. Ill. July 18, 2010 he court
concludes that Rotman may assert a setoff claim as an affirmative defenséstoduP&rclaim
against hinf); AAR Int’l, Inc. v. Vacances HeliadeAS.202 F. Supp. 2d 788, 793-94 (N.D. Ill.
2002)(“The defendants. .request leave to replead their setoff claim as an affirmative defense
which | grant.”). Other courtBave takerthe opposite approacBee, e.gGagan v. United
Consumers Club, IncNo. 2:10€V-26-JD-PRC, 2011 WL 7462197, at *6 n.1 (N.D. Ind. Dec.
15, 2011)"* The Court notes that Affirmative Defense 25, alleging entitiement teatfsetould
more appropriatg be considered a counterclaim.This Court has previousbtlowed a pay to

assert sedff as an affirmative defenssgeTravelers Cas. & Sur. Co. of Am. v. Consol. City of

13



Indianapolis, Ind. No. 1:13€V-01276-MJD, 2014 WL 5509312, at *8 (8.D. Ind. Oct. 31,
2014), and in light of the confusion surroundthg doctrinethe Court sees no need to take a
different approach in this case.

Regardless, PBI's sefff defense must still be stricken. As currently pled, the defense
states only thdtPlaintiff's claims, in whole or in part, are barred or mitigated by the doacifine
set off.” [Dkt. 16 at 24.Trhis brief allegatiordoes not give Plaintifffair notice of the nature of
the claim,”Fleet Bus. 191 F.R.D. at 57@&nd hence is insufficient.

In its responsgPBI elaboratesnits setoff argument andlaimsthat the Seetary is
simultaneously pursuing) recoverythrough this action against Defendants Evans and PBI, and
2) recoverythrough settlement negotiatiofiem individual shareholders wtadso participated
in the June 2009 sale of stock to the Plan. [Dkt. 34 at 7.] PBI thus contends that any damages
against it should be reduced in proportion to the amount recovered from individual shareholders
“in order to prevent a windfall in favodf Plaintiff or Plan participantgld. at 8.]Regardless of
whether thisargument is validPBl must replead its sixth affirmative defense to more fully
convey the substance of its claim. The Court BBRANTS Plaintiff's motion to strike this
defense, but does so without prejudice to PBI’s right fglead a defense thatovides proper
notice of the basis for its assertions.

E. Seventh Affirmative Defense
PBI's seventh affirmative defense is that “Plaintiff has failed to mitigate orveitte

avoid its alleged damages.” [Dkt. 24 at 16.] The Secretary argudhig@defensas not relevant

2The Court also notes that the terminology used will not affect the sgkstéthe parties’ claim&ee Reiter507
U.S. at 263quoting Fed. R. Civ. P. 8(cf)And it makes no difference that petitioners may have mistakenly
designated their counterclairas defenses, since Federal Rule of IGvocedure 8(c) provides thahé court on
terms, if justice so requires, shall treat the pleading as if there had beenradpsigeatiori’ ).
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to this case because “the Secretary has not suffered any damages but is insteatbseekver
for another party-the ESOP-based on the ESOP’s damages.” [Dkt. 23 at 13.] PBI responds
that the defense is appropriate because the Seccetzid/otherwise “potentially hold[] PBI
responsible for the actions (or inactions) of others in not mitigating theedlggmages.” [Dkt.
34 at 8-9.]

In support of his position, the Secretary cltese State StredBank & Trust Co. Fixed
Income Funds Inv. Litig772 F. Supp. 2d 519 (S.D.N.Y. 2011). Therglan fiduciary—
PRIAC—sued Statetfeet on behalf of retirement plans that had invested in banks managed by
State Streeld. at 522-23State Streedsserted that PRIAfailed to mitigate the damages the
plans suffered, but the court rejected this arguntBecause the true plaintiffs here are the
Plans, it would defeat the purposes of ERISA to allow State Street to use amhttiaryis
actions as a shield againstaading damages to the Plankl” at 540. The court also noted that
State Street had cited “no case recognizing” a defense of the sort it agderted.

PBI's responsive brief is similarly devoid of case vknowledginghe failureto-
mitigate defense that it asseffSeeDkt. 34 at 8.] Ultimately, however, this is unsurprising, as
other cases have reached conclusions similar toghahedn State Street Bankn Chao v.
Wheeley for example, the Secretary of Labor asserted ERISA violations agamgtarks and
Michael Kile. No. 3:05€V-763 RM, 2007 WL 4233464, at *1 (N.D. Ind. Nov. 28, 2007). Mr.
Kile argued “that the Secretary had an affirmative duty to mitigate her dafmiagiethe court
noted that the “mitigation of damages doctrine traditigregbplies only to suits in tort or
contract law, and Mr. Kile has cited no authority recognizing the doctrine’xaipmh to ERISA
actions.”ld. at *9. Moreover, the court wrote that it “can’t agree with Mr. Kile that the

Department of Labor had a duty to mitigate its damages” because imposingdsugtivaould
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make it more difficult for the Secretary to carry out her duty to enforce tivesfans of
ERISA.” Id. The Court thus rejected the defense and granted summary judgment against Mr.
Kile. Id.

In the absence of any authority to the contrary, this Court agrees with te®gan
State Street BarkndChaoandconcludes that failure to mitigate is inapplicable to the
Secretary’s actiorifhe Court thu$sSRANTS Plaintiff's motion to strikePBlI’s axth affirmative
defenseFurther, because the defense fails as a matter of law, it is “impossilite fdefendant
to prove a set of facts in support” of the defeltsyes 2009 WL 891832, at *1, and the Court
thus strikes this defense with prejudiee id.

F. Ninth Affirmative Defense

PBI's ninth affirmative defense statdsat “PBI reserves the right to supplement its
affirmative defenses as discovery is continuing in this matter.” [Dkt. 16 aTRBd.Fecretary
argues that this statement is not air@fitive defense at all. [Dkt. 23 at 14.] He notes that any
supplement to PBI's answer must comply with the Federal Rules of Civil Pre¢cadeh that
PBI's purported reservation of rights is irrelevant and ineffectlaal(¢iting Fed. R. Civ. P.
8(c)(1), Fed. R. Civ. P. 12(b)).]

PBI's responsive brief recognizes the merits of the Secretary’s argameéstates that
PBI “acknowledges its obligations to comply with the Federal Rules of CivieHuve.” [Dkt.
34 at 9.] The Court appreciates PBI's willingness to obey the rules esosall civil litigants,
and accordingl{GRANTS Plaintiff's motion to strike PBI’s ninth affirmative “defense.” The

Court now turns to Defendant Evanigfenses
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2. Plaintiff's Motion to Strike Evans’ Defenses

The Secretary argues that the Court should strike affirmative defenseddbregve,
eight, nine, ten, eleven, and twelve. [Dkt. 24 at 1.] The Court addresses these defenses in tur

A. Third Affirmative Defense

Evans’third affirmative defenses that “Plaintiff’'s claims are barred, in wholeiorpart
by the doctrines of laches, accord and satisfaction, waiver, estoppelatiatifjdicense,
payment and release, assumption of risk, incurred risk, and intervening or supecaaday
[Dkt. 17 at 26.]

This pleading does not satisfy the standards articulated above. As nbligteman
affirmative defense that lacks “any short andrpkEtatement of factgir that fails “totally to
allege the necessary elements of the alleged claims” is not suffldedier, 883 F.2d 1293t is
thusinadequate to merely allege wokldsch aestoppel; accord and satisfactioatification;
license; payment and release; assumption of risk; incurred risk; and intergesungerseding
cause The CourthereforeGRANTS Plaintiff's motion to strike theséefenses.

In his responsive brief, Evae$aborates on the two remaining defenses: laches and
waiver.[Dkt. 35 at 5-6.] Such elaboration is generally inapproprigee, e.gKrippelz v. Ford
Motor Co, No. 98 C 2361, 2003 WL 21087109, at *3 (N.D. Ill. May 13, 2003) (court evaluating
motion to strike “cannot consider matters beyond the pleadir§sii:Flex Co. Inc. v. Softview
Computer Products Corp750 F. Supp. 962, 964 (N.D. lll. 1990) (“Generathgterial outside
of the pleadings is not considered on a motion to strikg.”g. Oil Co. v. Koch Ref. C&18 F.
Supp. 957, 959 (E.D. Wis. 1981) (“In determining whether to grant a motion to strike, the Court

must treat all well pleaded facts as adedtand cannot consider matters outside the pleadings.”).
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More recently, however, the Seventh Circuit has observed that “[i]n the disuitt.c .

a party opposing a Rule 12(b)(6) motion may submit materials outside the gietlitustrate
the facts the party expects to be able to pro@eihosky v. City of Chicag675 F.3d 743, 745
n.1 (7th Cir. 2012). The party, in other words, “is free to assert new facts in [leisppposing
[a] motion to dismiss.Td. Thus, byanalogy toGeinoskythe Cout will assume for the sake of
argumenthat Evans is permitted to assert new facts in opposing Plaintiff's motion to atrike,
the Courtwill thereforeconsider Evans’ elaboration on his laches and waiver defenses.

Evans defines laches as a “tpmng”test that requires “lack of diligence [in bringing
suit]” and “prejudice to the defending party.” [Dkt. 35 at 5 (quotimgpenfelter v. Keystone
Consol. Indus., Inc691 F.2d 339, 340 (7th Cir. 1982)).] He adds that “the laches defense
incorporates the aver defense,” awaiver similarly requires both delay and resulting prejudice.
[Id. (citing Allegheny Airlines, Inc. v. Forth Cor®63 F.2d 751, 757 (7th Cir. 1981)).]

Evans then asserts that the Department of Labor (“DOL”) began its filistodthe
suspect June 2009 stock transaction on January 4, 2011, and “communicated nothing of concern
to Evans.” [d. at 6.] The DOL then allegedly began a second audit “toward the end of 2012,”
and completed this audit in mD13. |d.] Evans states that the atad “did not raise concerns
to Evans about the 2009 transaction and was aware of the significant restructtiioguhad
in 2013.” ld.] Finally, Evans asserts that the Secretary waited almost eleveths after the
2013 restructuring to bring suitd[] Evans thus concludes that both elemefiaches or
waiver are present because 1) the Secretary’s “defding suit until 11 months after the 2013
Restructuring was inexcusabland 2) the delay “prejudiced Evans because Evans and AIT
Holding acted to effectuate the 2018dRucturing in the face die Secretary’s and the DOL

auditor’s silence.”Id.]
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This conclusion makes little sen&vans claims the delay occurred when the Secretary
waited tosueafter the 2013 restructuring, but he claims the prejudamirred when he “acted to
effectuatehe 2013 Restructuringtself. The alleged prejudice thus occurledorethe alleged
delay, such thatedelay could not possibly have caused the pregudvioreover, the very case
law Evans cites is clear that without such a causal connection, there can be n&Gkehes.
Lingenfelter 691 F.2d at 341 (emphasis added) (“The controlling issue . . . is whether
[defendant] suffered any prejudias a resulof [plaintiff's] delay.”®

The assertion of laches waiveris also inconsistent witthe partiesown conductOn
October 2, 2013, Evans and the Secretary entered into a Tolling Agreement thatdetktende
time for the Secretary to sue under the applecatatute of limitations until August 2014. [Dkt.
35 at 5-6; Dkt. 38 at 7.] Any alleged “delay” in waiting until August 2014 was there&dre
“inexcusable;” instead, it was the product of an agreement that Evans himsethteegot
Similarly, the Secretg’s decision to enter a Tolling Agreementaieservehis right to sue
hardly suggests the sort of “intentional relinquishment of a known riglatt Motors 305 F.3d
at 773, that might suppaatclaim of waiverThus, although Evans magntendhat the facts as
outlined in his responsive brief “support [his] laches and waiver defenses,” [Dkt. 35ha 6]
reality is that these facts are not consistent with the elements that Evans musheEtadiiis
has thus effectively pled himself out bese deensesCf. Tamayo v. Blagojevictb26 F.3d
1074, 1086 (7th Cir. 2008) (quotation omitted) (“A plaintiff pleads himself out of court when it

would be necessary to contradict the complaint in order to prevail on the merits.”).

3 Evans’brief alsoimplicitly suggess that the Secretary unreasonably delayed in not suing after the audits were
completed but befe the restructuring was executege¢Dkt. 35 at 6.] This argument, however, also makes little
sense. Theuwlits occurred before the 2013 restructuring, yeai this estructuring that divested the Plan of the
control of AIT Holding that the Plan thought it has purchased in 20®8eDkt. 1 at{8, 57] Thus, adits that
occurredbeforethe restructuring are not evidence of delay in bringing suit becawss itotuntil the restructuring
that the unfairness of the 2088letruly manifested itself.
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The Cout will accordngly strike Evans’ waiver and laches defenses, but now must
decide whether Evans mayptead them. As noted above, courts have allowed ERISA
defendants to at least plead waiver against the Secre¢aye.g.Solis 2012 WL 776028, at *7,
and so the Court will strikEvans’ waiverdefense without prejudic&he Secretaryhowever,
contendghat laches, as a matter of law, is not available against the government iiS#n ER
action.[Dkt. 25 at 5.]

The Secretary’s gument breaks into two parts. He first contends that because ERISA
contains its own statute of limitatiorsge29 U.S.C. § 1113, laches is inapplicable. [Dkt. 25 at
5.] He notes that courts have previously determined that the judiciary should “not teithper
ERISA’s enforcement schemd{erman v. S. Carolina Nat. Bank40 F.3d 1413, 1427 (11th
Cir. 1998), such that courts should look to the statute of limitations—not laeWfesa-eeciding
whether arERISA action is timebarred.

The Seventh Circuit, however, addressed the application of laches in the ERISA contex
in Martin v. Consultants & Administrators, In@66 F.2d 1078 (7th Cir. 1992). Thetlee panel
majority wrote that “we hesitate to declare that laches can never be applied &gainst t
government in an ERISA case simply because Congress has codified a statitatmfrs.” Id.
at 1091t then determined thahe elements of laches had not bestinsfedin that casendleft
open the question of whether laches could apply in future casesd.

In thetime sinceConsultantsthe Supreme Court has decid®etrella v. Metre
Goldwyn-Mayer, Ing.134 S. Ct. 1962 (2014). There, the Court stated'ldctes cannot be
invoked to bar legal relief” in the “face of a statute of limitations enactedbgi@€ss.’ld. at
1974. That case involved the statute of limitations in the Copyright Act, but the Supcemiis

holding appliedo statutes of limitatios more generall\seeHolland v. Bibeau Const. Co/74

20



F.3d 8, 15 (D.C. Cir. 2014Retrellathuspartly resolves the question left openGonsultants
ERISA contains a “statute of limitations enacted by Congrassl so “laches cannot be invoked
to bar legal reliéfin a claim undeERISA. SeePetrella 134 S. Ct. at 1974ee also Holland

774 F.3d at 11, 15 (applyirRetrellato the Coal Act, which “incorporates ERISA’s enforcement
scheme”). Evans’ laches defense is therefore legalyfficient with respect the Secretary’s
request for legal relief, and tbe extent Evans asserts the defense to bar such relief, the Court
strikes the defense with prejudice.

Petrella however, precludes an assertion of laches tolegal relief. 134 S. Ct. at
1974. The Supreme Court acknowledged the possithiittylaches could bar equitable relsde
id. at 1967, and in this caglge Secretary seeks such rel{&eeDkt. 1 at 1 fequesting “such
further equitable relief as may be appropriaid’acheshusmaystill provide a defense against
a portionof the Secretary’s requested remefigeConsultants966 F.2d at 1091.

This, in turn, raises the second half of the Secretary’s argument: he conténds tha
regardless of the staguof limitations, allowing a defendant in an ERISA action brought by the
governmento assert lachesould be “contrary to public policy.” [Dkt. 25 at e argues that
whenthe government sues under ERISA, it does so to “protect important public mitbedst
Congress sought to guard,” such that private defendants should not be allowed to age lache
thwart such suitsid.]

Numerous courts haagreed withithe Secretary’s positiosee, e.gHerman 140 F.3d
at 1427 (quotation omitted)[Precluding application of lachepjotects public rights vested in
the government for the benefit of all from the inadvertence of the agents upon ¢hich t
government must necessarily rély Martin v. Nationsbank of Georgia, N,ANo. CIV.A.1:92-

CV1474HTW, 1993 WL 345606, at *5 (N.D. Ga. Apr. 6, 1993) (“[A]s a general rule the defense
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of laches is unavailable against the United States since it sues to vindicategsubkd, as
private, interests.”) The Seventh Circuit also agrees that the governswatg’ander ERISA
advance important public goalsvéh where, as here, the Secretary sues on behalf of an
individual plan, the suit “protect[s] the very integrity, heart and lifeline” ofS&Rbecause it
“sustain[s] the very public confidence so necessatiie vitality of the enormous private
pension fund system3ec'y of Labor v. Fitzsimmon®05 F.2d 682, 693 (7th Cir. 1986).

This language frorfritzsimmongould be read as aligning the Seventh Circuit with the
Secretary’s position, such that laches should not be available as a defense tiothiEaen
after Fitzsimmonshowever, the Seventh Circuit remained ambivalent about laches in the ERISA
context: InConsultantsthe Seventh Circuit citeditzsimmonsand acknowledged that the
government’s “capacity to sue under ERISA advances important public inteastsiitants
966 F.2d at 1090. And yet, the courGonnsultantsstill “hesitate[d] to declare that laches can
never be applied against the government in an ERISA das&Urther, the Court noted that
part of the rationale for precluding application of laches against the goverdit et
necessarily apply when the Secretary of Labor sued on behalf of privateuads/See id.
(“[T] he concerns of sovereignty and separation of powers that are ordinarily samkett pre
estopping the government may be misplaced in a case in which the governmentm®samg
its own behalf but as the representative of private interests.”). The caefbtieedid not
foreclose the prospect of assegtiaches against the Secretary of Labor in an ERISASe&t.id.

The combination of the Supreme Court’s decisioReftrellaand the Seventh Circuit’s
decisions irFitzsimmonsandConsultantshus leaves a narrow opening for Defendant Evans to
re-pleadhis laches defense. The public’s interest in this suit may make it difficult to prevail o

laches defenssge Fitzsimmon®05 F.2d at 693, and Evans may assert his defense only to bar
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the Secretary’s request for equitable rebek Petrellal34 S. Ct. at 1974, but the defense is not
entirely unavailableSee Consultant966 F.2d at 1090. The Court theref@RANTS

Plaintiff’'s motion to strike this defense, but does so without prejudice to Evanstaige-plead
the defense in a way that is consigtwith the above analysis.

B. Fourth Affirmative Defense

Evans’ Fourth Affirmative Defense is that “Plaintiff has failed to mitigate omraiise
avoid its alleged damages.” [Dkt. 26 at 4.] As described above, theeftol mitigate damages is
not alegally valid defense against the Secretary’s clafegState Street772 F. Supp. 2d at
540;see alsaChag 2007 WL 4233464, at *9.

Evans attempts to save his failucemitigatedefense by distinguishing this case from
State Streetthere, Evans notg&he plaintiff was a fiduciary of [the] retirement plans” at issue,
and the “defendant was a manager of bond funds on behalf of the Plans and also a fiduciary.”
[Dkt. 35 at 7.] Here, in contrast, the plaintiff is the Secretary of Labor, who is rhiczafy of
the Rans. [d.]

This distinction makes no difference. The courbtate Streeletermined that “failure to
mitigate” was not a valid defense when the plaintiff's own damages were nei@See772 F.
Supp. 2d at 540. It didot cabin this deermination to situations in which the plaintiff walsoa
co-fiduciary with the defendan&ee idThus, because the Secretary’s damages are not at issue in
this case,dee, e.g.Dkt. 38 at 7], the reasoning Sfate Streeapplies, and that reasogibars
assertion of the failuree-mitigate defense.

Moreover, the court i€hao v. Wheeleras discussed abovespecifically considered
the defense of failure to mitigate in the context of a suit brought by the Sgaketabor. 2007

WL 4233464, at *9. That court concluded that no authority supported such a defense and that
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recognizing the defense would be inconsistent with the primary purpose of E5484d This
case presents the same situatio@laac—a suit brought by the Secretary of Labor on lfedifa
plan beneficiaries and participartand Evans has offered no argument for distinguishing this
case fronChaa This Court thus also concludes that failure to mitigate is not a valid defense in
this context, and the Court accordin@RANTS Plaintiff's motion to strike this defense.
Further, because the defense fails as a matter of law, the Court strike®tise dgth prejudice.
See Haye2009 WL 891832, at *1.

C. Fifth, Eighth, Tenth, and EleventhAffirmative Defense

Evans’ Fifth Affirmative Defenses that the “losses complained[b¥] the Plaintiff were
not caused by any fault, act or omission by Dr. Evans.” [Dkt. 17 at 26.] His Eighth and Tenth
Affirmative Defenses are that Evans’ actions “[were] not taken in an ERISiéid/ capacity”
or, altenatively, that “Evans did not breach any ERISA fiduciary duty that he might haag ow
to the Plan.” [d. at 27] His Eleventh Affirmative Defense is that he “acted in good faith and did
not induce, assist, participate in, or engage in, knowingly or unknowingly, any actssiami
that constitutes a violation of ERISA, or that is otherwise unlawfld.]The secretary contends
that none of these defenses “meet[s] the Seventh Circuit’'s standard foatraefenses.”
[Dkt. 25 at 10.]

As noted above, a defense is an affirmative defense if the defendant bears the burden of
proof or if the defense does not require controverting the plaintiff's pbaaf.Winforge691
F.3d at 872. Evans has alleged that his conduct did not cause any losses (fifth dbtrse);
had no fiduciary duty (eighth defensahdthat he did not breach any fiduciary duty (tenth

defense). [Dkt. 17 at 2B7.] Each of these elements is part of the Secretary’s case in chief, such
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that the Secretary bears the burden of pr@#eDkt. at 11.]JHence, any denials that these
elements have been satisfied are not appropriately pled as affirmative defenses.

In addition, the “defenses” merely repeat Evans’ denials. He asserts lack oioceasat
defense, but previously denied causatidndt 2425]; he asserts lack of duty as a defense, but
previously denied a dutyd. at 10]; he asserts lack of breach as a defense, but previously denied
any breach.Ifl. at 3.] Finally, he asserts as a defense that he never violated ERISA, but he
previously denied any such violationkl.[at 2526.] Hence, defenses five, eight, ten, and eleven
“merely repeat [Evan’s] denials of allegats contained in the complainSarkis’ Cafe 2014
WL 3018002, at *4They are thereforéhot appropriately pleaded afirmative defenses,and
they may be stricke“with prejudice.”"Hayes 2009 WL 891832, at *Isee also Sarkis’ Café
2014 WL 3018002, at *5. The Court thGRANTS Plaintiff's motion to strike defenses five,
eight, ten, and eleven with prejudice.

D. Ninth Affirmative Defense

Evans’ Ninth Affirmative Defense is that “Plaintiff's atterfgjtto recover from Dr.

Evans are barred or reduced to the extent Plaintiff has failed to join necassatigpensable
parties.” [Dkt. 17 at 27.] Evans’ contention is similar to PR¥eviously evaluatedrgument: he
claims that the Secretary seeks todahthe June 2009 stock transaction in a way that could
prejudice the rights of individual shareholdestso arenot joined as parties to this action. [Dkt.
35 at 8.] As explained above, however, this argument misconstrues the naturSexfrétary’s
requested relief. Ae Secretary asks only that “Evans uhdosale ofhis shares to the ESOP,
and adds that the relief would not affect “the other sales by the other sharehldldr 38 at 5
(emphasis original).] As currently pled, then, Defendant’s ninth defense is iradgdplio this

action. The Court accordingfyRANTS Plaintiff's motion to dismiss this defense. The Court,
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however, will do so without prejudice: Like PBI Bardkyars may replead a failureo-join
defenseso long as thdefense isot predicated on the absence of the individual shareholders or
a cofiduciary.

E. Twelfth Affirmative Defense

Evans’ Twelfth Affirmative Defense is thaPlaintiff's claims are barred because those
defendants who were ERISA fiduciaries acted in accordancehetierms of the Plan
documents, the Trust Agreement, and ERISA.” [Dkt. 17 at 28.] The Secretary arguiefenise
fails because “compliance with the terms of the Plan . . . is legally insoffiecceabsolve Evans
of liability. [Dkt. 25 at 11.]

ERISArequires that a fiduciary such as Evans “discharge his duties . . . in accordance
with the documents and instruments governing the plan insofar as such documents and
instruments are consistent with the provisions of this subchapter.” 29 U.S.C. § 11(3ja)(1)
“This subchapter” includes a requirement that the fiduciary act “with tleg slatl, prudence,
and diligence” of “a prudent man” in like circumstandds§ 1104(a)(1)(B). This duty of
prudence, in turn,” trumps the instructions of a plan documEifth Third Bancorp v.
Dudenhoefferl34 S. Ct. 2459, 2468 (2014). Thinsofar asEvans asserts that compliance with
the plan documents can absolve him of liability, this defense fails as a matter of la

In his response, Evans emphasizes thatweith defense claims thhtacted in
conformity with both the plan documeratsd ERISA. [Dkt. 35 at 4.] He thus claims that he does
not intend to use compliance with the plan documents as a way to escape ERISA [iabjli

Throughout his answer, however, Evans previously denied any violation of EFH&A. |
e.g, Dkt. 17 at 1, 3, 6, 25.] Thus, to the extent that the twelfth defensexieeslbeyond the

plan documentdt merely restates Evans’ previous deni8lsch restatements are not
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appropriately pled as affirmative defenses, and the court may strike them ejttiiqe.See
Hayes 2009 WL 891832, at *1. Evan’s twelfth defense is thus either legally insufficient (if it
seeks to rely on the plan documents) or is not an appropriate affirrdaterese (if it merely
denies again any violation of ERISA), and the Court accord@ANTS Plaintiff's motion to
strikethis defense with prejudice.
3. Conclusion

For the reasons stated above, the CGRANTS Plaintiff’'s Motion to Strike Defendant
PBI Bank’s Affirmative Defenses, [Dkt. 22], and Plaintiff's Motion to Strike Defendardhdel
A. Evans’s Affirmative Defenses. [Dkt. 24.] This order, however, shall not preclubied?B
Evans from repleading any defenses that, as explained above, were stwitkent prejudice.

Finally, after the motions to strike were fully briefed, PBI filed a MotimnlLfeave to File
Amended Answer and Affirmative Defenses. [Dkt. 44.] That motion is hédd&NIED, without
prejudice to its resubmission in compliance with this ordBi.and/or Evans shall file any
motions to amend their answers in accordance with this order within fourteen (14j theys o

date of this order.

Date: 0204/2015 : jﬁ"g m'm-«_a

.Vlarlj.l. Dinsnpgre
United States{¥agistrate Judge

Southern District of Indiana
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