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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

RED BARN MOTORS, INC.,
PLATINUM MOTORS, INC.,and
MATTINGLY AUTO SALES, INC.,

Plaintiffs, No. 1:14ev-01589TWP-DKL

V.

NEXTGEAR CAPITAL, INC. f/lka DEALER
SERVICES CORPORATION,

COX ENTERPRISES, INC.,

COX AUTOMOTIVE, INC.,and

JOHN WICK,

N N N N N N N N N N N N N N N

Defendants.

ENTRY ON PLAINTIFES’ MOTION TO STRIKE
DEFENDANTS’ NOTICE O F ADDITIONAL AUTHORITY

This matter is before the Court on a Motion to Strike Defendants’ Notice of Additiona
Authority filed by Plaintiffs Red Barn Motordnc., Platinum Motors, Incand Mattingly Auto

Sales, Inc(collectively, “Plaintiffs”) (Filing No. 205.

On May 15, 2017, DefendaniextGear Capital, IncCox Automotive, Inc., and John
Wick (collectively, “Defendants”) filed their Notice of Additional AuthoriBegarding Class

Certification (Filing No. 209. They explain that, after the close of briefing on the Plaintiffs’

motion for class certification, the Plaintiffs filed their motion for partial summatgment and,
for the fird time, argued that the contracts at issue in this litigatrerambiguous with respect to
the date interest magcrue The Defendants statén light of Plaintiffs’ ambiguity argument, and
without conceding it, Defendants hereby request leave to file this noftieginigrto the Court’s
attention the following additional authority relevant to the Court’'s class catiific

determinatiori’ Id. at 1. The Defendants then list four cases and one Indiana statute with short
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parenthetical summaries as they relate to the Plaintiffs’ aeiguity argument@nd class
certification.

The day after the Defendarftled their Notice of Additional Authority Regarding Class
Certification the Plaintiffs filed their Motion to Strike the Defendants’ filifidne Plaintiffs argue
that the filing is aotherimproper attempt by the Defendants to get the final veordhe class
certification motionas it was filedsix days after taCourt held oral argument on the motion for
classcertification and ten days aftereiCourt deniedhe Defendants’ motiorior leave to file a
surreply brief in opposition to the class certification motion.

Replying to theDefendants’assertion that théNotice of Additional Authority was
appropriate in light of the arguments made inRkamtiffs’ motion forpartial immary judgment,
the Plaintiffs explairtheir summary judgmemhotionwas filed nearly two weeks befotiee oral
argumenbn class certification, arat theoral argumentthe Defendantdid notmention that they
had located atitional authority thatvasrelevant to class certificatioand when the Court asked
counsel whether there werayaadditional matters to raisdefensecounsel declined to raise this
additional authorityThe Plaintiffs also point out that the Defendatitsnotrequest leave of Court
to submitany additional filings in opposition to clasartification.Thus, the Plaintiffs request that
the Court strike the Defendants’ Notice of Additional Authority.

Responding to the Plaintiffs’ Motion to 3te, the Defendants assert that their Notice of
Additional Authority was filed less than three weeks after the Plaintiffs fieit summary
judgment motion, and the Defendants did not have an earlier opportunity to raise the additional
authority regardindnow the Plaintiffs’ new argument affected the class certification mofioa.
Defendants explain that, while analyzing the Plaintiffs’ summary judgmertamgeresearching

their response to the briefDéfendants discovered Plaintiffs’ misstatement mdidna law,



researched the consequences for class certification, and filed the bioAdditional Authority

as soon as possiblé¢Filing No. 206 at £2.) They further argue that théfave not submitted any

new arguments, but simply made the Court aware of additional authority relevaatGourt’s
own ‘rigorous analysisof the request for class certificationd. at 2.

The Defendants note, “The authority cited in the Notice shoeilcbnsidered by the Court
on class certification independent of Defendants’ Notice, but, as officers of thig Defendants’
counsel sought to aid the Court in finding that authorlty..Further, “[s]ince they have the burden
to prove certification is appropriate and since their counsel are alsersféf the Court, Plaintiffs
arguably should have alerted the Court to the authority at issue themselvdsaftaeory of the
case recently changed from one of express breach to one of ambilglifyhe Defendants also
point out that the “Plaintiffs do not contest the relevance or accuracy of the noticedtgun
their Motion to Strike. Id.

After considering the parties’ arguments and the various motions that revéled, as
well as the timing of the parties’ filings, the Court determines that striking thedsefes’ Notice
of Additional Authority is not necessary in this caBach of the cases and the Indiana statute
listed in the Defendants’ Notice of Additional Authority has been included and discustbed |
Defendants’ response brief to the Plaintiffs’ summary judgment motion. Thustateuthority
is before the Court regardless of whether the Notice of Additional Authorityakestrirom the
docket. Additionally, bringing case law to the Court’s attention, without providing sivaect
argument or analysis, is simply an aid to the Court in locating relevant aythdnile notifying
the Court of legal authority normally occurs in motions briefing, the Notice of idddit
Authority in this case is not prejudicial to the Plaintitfs.this instance, the Court does not view

the Defendants’ Notice as an attempt to “get the final word,” and the Court wileabtt as such.


https://ecf.insd.uscourts.gov/doc1/07315950540?page=1

For these reasons, the CoENIES the Plaintiffs’ Motion to Strike Defendants’ Notice of

Additional Authority Eiling No. 205.

SO ORDERED.

Date:6/29/2017 G&‘“@ OMQM&

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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