UNITED STATES OF AMERICA v. &#036;14,610.00 US CURRENCY Doc. 54

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
VS. ) No. 1:14ev-01637JMSTAB
)
$14,610.00JNITED STATES CURRENCY, )
)
Defendant )
)
)
)
)
BRONSONT. WESTBROOK )
)
Claimant )
ORDER

Presently pending before the Courpi® seClaimant Bronson Westbrook’s Motion to
Dismiss theGovernment’sComplaint of Forfeiture IiRem With Prejudice Hiling No. 35, which
the Court has converted to a Motion for Summary Judgmieiibd No. 5. Also pending is the
Government'sViotion to Strike Claimant’s Claim or in the Alternative Third Motion to Compel
Westbrook’s Answers to the Government’s DiscoveRilirfg No. 39]
l.
BACKGROUND

A. Mr. Westbrook’s Arrest

On March 2, 2014, Officer Michael Rehfus with the Murieaice Department responded

to a motor vehicle crash at Jackson Street and Hackley Stfgktg No. 422 at 2] Another
officer had already arrived at the scene, and advised Officer Rehfus that tweyvetk in-

volved, andhatthere were no injuries.F[ling No. 422 at 2] One of the vehicles was a silver

Cadillac driven by Mr. Westbrook.F{ling No. 422 at 2] While speaking with Mr. Westbrook,
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Officer Rehfus smelled a strong odor of burnt marijuana coming from Mr.b/dest and from

inside the vehicle. Hiling No. 422 at 2] Additionally, Officer Rehfus observed that Mr. West-

brook had slightly slurred speech, was swaying back and forth, and was moving veryasloely

tried to find certain papersFiling No. 422 at 2] Mr. Westbrook told Officer Rehfus his version

of the events leadgup to the accident, and Officer Rehfus then spoke to Mr. Westbrook about

doing some field sobriety testsFiling No. 422 at 2] Mr. Westbrook indicated that he did not

want to undergo any field sobriety tests, and Officer Rehfus had him step out afsbhéneacould

be handcuffed before being transported to the hospital for a blood dfdiwg No. 422 at 2]

At that point, Officer Rehfus searched Mr. Westbrook and noticed a large bulge under his

belt line inside of his pants.Filing No. 422 at 2] Mr. Westbrook advised that the bulgas

money, and that he kept all of his money theFeling No. 422 at 2] Officer Rehfus had already

discovered some money in Mr. Westbrook’s front right side pocket, and pulledather stack

of money from under his belt line which had a rubber band aroundFiling] No. 422 at 2]

When Officer Rehfus checked Mr. Westbrook’s pants a third time, he felt sometbingrel
pulled out a plastic bagith several individuallywrapped clear plastic bagsit, which contained

a green leafy plardtke materal. [Filing No. 422 at 23.] Mr. Westbrook stated that it was his

marijuana, that he smokes a lot of it, and that it was for his own personaFusey No. 422 at

3.] He stated that he keeps the bags individually wrapped so he can keep track of how much

marijuana he smokeskFi[ing No. 422 at 3] When one of the officers searched Mr. Westbrook’s

vehicle, he found a bag containing more monéyling No. 422 at 3]

Officer Rehfus transported Mr. Westbrook to the hospital for a blood draw, then to the

local jail. [Filing No. 422 at 3] Officer Rehfus, along withato other officers, counted all of the

money seized, and it totaled $14,68MD0. [Filing No. 422 at 3] Additionally, the green leafy
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plantdike substance tested positive for marijuana and totaled 24.5 gré&iieg No. 422 at 3]

Officer Rehfus completed an Affidavit of Probable Cause for Arrest WithoutaMato charge
Mr. Westbrook with Operating While Intoxicated, Dealing Marijuana, andeResm of Mariju-

ana. Filing No. 422.] Subsequentlyhe State of Indianeharged Mr. Westbrook with maintain-

ing a common nuisance, operating a vehicle while intoxicated endangerirgpa, @d posses-
sion of marijuana.See State of Indiana v. Bronson T. Westhr@#ause No. 18C05%403+D-
0017 (Delaware County Circuit Court).
B. Notice of the Forfeiture to Mr. Westbrook and Mr. Westbrook’s Claim
The Muncie Police Department seized the $14,610 on March 2, 2014, as part of the acci-

dent investigation [Filing No. 423 at 2] On April 2, 2014, the Drug Enforcement Administra-

tion, United StatePDepartment of Justice PEA”) office in Indianapolis, Indiana took over the
$14,610 seizure and prepared and submitted a forfeiture report to the DEA’s FoGeinnszel

[Filing No. 423 at 2] The report was reviewed by a DEA attorney or paralegal to determine

whetherthe Indianapolis DEA offickadprovided adequate information to support admiatste

forfeiture proceedings against the $14,61Bilifg No. 423 at 2] Based on the evidence that

existed o justify seizing the $14,61@he DEA accepted the case for administetirfeiture.

[Filing No. 423 at 2]

From the end of April 2014 through midine 2014, the DEA undertook several efforts to

serve writterand published notice of the $14,610 seizmdr. Westbrook. [Filing No. 423 at

2-15] On July 7, 2014, the DEA receivedt its Quantico, Virginia offsite mail facilitya claim

for seized property from Mr. Westbrook dated July 1, 20Hlinfy No. 423 at § Filing No. 42
3 at 1617.] The claim was forwarded to tHREA’s AssetForfeiture Section and received there

on July 9, 2014. Hiling No. 423 at § Filing No. 423 at 17]
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The DEA referred M Westbrook’s claim to thenited State#ttorney for the Southern
District of Indiana on July 29, 2014, by Federal Express, for initiation of judarditure pro-

ceedings. Filing No. 423 at 5 Filing No. 423 at 18] The internal DEA memorandum referring

the claim to the U.S. Attorney’ Cffice states: “The DEA has received a timely claim on

07/07/2014for the property identified above [$14,610.00 U.S. Currencygilifg No. 423 at 18

(emphasis in original) On the same day, the DEA notified Mr. Westbrbghetterof the referral

to the U.S. Attorney’s Office. Hiling No. 42-3 at 19-10

On August 8 2014,the DEA- atits Quantico, Virginia offsite mail facility- received a
claim for seized property from Mr. Wésbok dated August 5, 2014, that contained language
identical to the language he used in the claim received on July 7, 2014 in Quantico, Virginia.

[Filing No. 423 at 5 Filing No. 423 at 21] The claim was forwarded to tbdEA Asset Forfeiture

Section, which received it on August 11, 201Bilifg No. 42-3 at 21-22

C. The Litigation

On October 7, 2014, t@overnmenftiled a Complaint of Forfeiture In RemFi[ing No.
1.] TheGovernmenseeks forfeiture undél U.S.C§ 881(a)(6)claiming that the seized $14,610
constitutes “moneys...furnished or intended to be furnished by any person in exéhraagon-
trolled substance,” and/or “proceeds traceable to such an exchange,” and/ors‘'maseg or
intended to be used to facilitate any violation of [the Controlled SubstancezlAdtS.C.8 801

et seq.” [Filing No. 1 at 6] Mr. WestbrooKiled a Verified Claim on November 4, 2014, stating

that “the currency named is my property and was used in support of my education,nthe livi

expenses and wetleing of myself ad Mother, with whom | reside.”Hiling No. 8]
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On March 24, 2015, Mr. Westbrook filed a Motion to Dismiss, and on April 1, 2015, the
Governmentiled a Motion to Compel Westbrook’s Answers to the Government’s Special Inter-
rogatories and to Enlarge the Government’'s Time to Respond to the Motion to Di§riliss

No. 2Q Filing No. 22] The Court granted th@overnment’sviotion to Compel, ordering Mr.

Westbrook to fully and completely respond to the Government’s discovery by May 11, 2015, and

denied Mr. Westbrook’s Motion to Dismiss without prejudidéilifig No. 27 Filing No. 28] Mr.

Westbrook provided supplemental answers toGbgernment’anterrogatories, filing No. 29,
but the Court granted tli@overnment'sSecond Motion to Compel&{ling No. 33, on the grounds
that Mr. Westbrook still had not provided a complete answer to one of the interrogkoliies
No. 34.

Mr. Westbrook filed the pending Motion to Dismiss October 6, 2015 (which the Court
has converted intoMotion for Summary Judgmengiling No. 57), arguing that th&overnment
cannot establish that the currency was used to commit or facilitate the commissionnainal

offense, and that &Governmentlid not timelyfile its Complaint [Filing No. 36 Filing No. 48]

On October 22, 2015, tieovernmentiled a Motion to Strike Claimant’s Claim or in the Alter-
native Third Motion to Compel Westbrook’s Answers to the Government’s Discovery, ih iwhic
asks that the Court strike Mr. Westbrook’s claim as a sanction for not complyinthe/Court’s
orders requiring him to fully respond to the Governmentarrogatories. Hiling No. 39]

.
THE GOVERNMENT 'SMOTION TO STRIKE OR COMPEL

The Government contends in its Motion to Strike Claimant’s Claim or in the Alteenativ
Third Motion to Compel Westbrook’s Answers to the Government’s Discovery that Mt- Wes

brook has continuously failed to adequately answer Special Interrogatory 8, wdvadepr
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State the names and current addresses and telephone numbers of any occupants in
the Silver 2004 Cadillac in which you were an occupant on March 2, 2014, from
one hour before the accident up to and including the accident that took place at or
nearJackson and Hackley Streets, Muncie, Indiana, and whether you received any
of the Defendant Currency from any of these individuals, including the amount you
received and the purpose for which it was given to you.

[Filing No. 221 at 10] The Court will consider the Motion to Strike first, before considering Mr.

Westbrook’s Motion to DismissSeeFed. R. Civ. P., Supp. G(8)(c)({& motion to strike a claim
for failure to comply with the Rule’s provisions related to special intatorges “musbe decided
before any motion by the claimant to dismiss the action”).

A. Procedural History

Mr. Westbrook failed to answer Special Interrogatory 8 the first time arotied bang
given at least one extensiohtime to do so. Hiling No. 19] The Magistrate Judge granted the
Government’dirst Motion to Compel, finding that “[tjhe Government reasonably needs these dis-

covery responses to address the threshold issue of standhilm® No. 27 at 4

Mr. Westbrook provided answers to the Governnsyecial Interrogatories on April 22,
2015, but the Government advised him in an April 28, 2015 letter that his respospesial
Interrogatories 2, 3, 4, 5, 6, 8, and 9 were not responsive and that the copies of documents he

attached were not legible and/or completéilifg No. 30-1] Mr. Westbrook acknowledged that

some of his responses were incomplete, and also objected to Special Interi®gatbeyond the

scope of the information the Government is permitted to séekng No. 30 at 2-3

Mr. Westbrook filed supplemental answers to the Governm8pgcial Interrogatories on
May 13, 2015, stating in response to Special Interrogatory 8: “Objection. Otltsideope of
special interrogatories that are ‘limited to the claimant’s itieatid relationship to the defendant

property.” [Filing No. 29 at 3 The supplemental answers are not signed under datimg[No.

29 at 3] The Government filed a second Motion to Compel, and the Magistrate Judge found that
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Mr. Westbrook had failed to answer Special Interrogatory 8, and failedhttisigesponsesFil-

ing No. 34 at 4 The Magistrate Judge again found that the information requested in Special

Interrogatory 8 was relevant to Mr. Westbrook’s ownership of the seizeshcyrrand within the

scope of allowable discoveryFi[ing No. 34 at 2 Mr. Westbrook filed his second supplemental

answers to the Special Interrogatories shortly thereafter, agactingj® the information sought

in Specialinterrogatory 8. Filing No. 37 at 4 The only substantive information Mr. Westbrook

provided was that an individual named Sean West was in the car with him on the dayrekhis ar
but he does not provide any contact information for Mr. West nor does he provide the identity of
the second individual who was in the car with him that d&geffiling No. 37] Mr. Westbrook
also doesiot respond to the question of whether he received any of the seized currencyyfrom a
of those individuals. §eeFiling No. 37]
B. Standard of Review
Fed. R. Civ. P., Supp. G(pyovides:
(a) Time and Scope.The government may serve special intgatories limited to
the claimant’s identity and relationship to the defendant property without the
court’'s leave at any time after the claim is filed and before discovery is

closed....

(b) Answers or Objections. Answers or objections to these interrogatories must
be served within 21 days after the interrogatories are served.

Fed. R. Civ. P., Supp. G(8)(c)(i)(Ayovides that “the government may move to strike a claim or
answer: (A) for failing to comply with Rule G(5) or (6)” See alsdJ.S.v. $196,969.00 in U.S.
Currency 719 F.3d 644, 647 (7th Cir. 201@overnment can move to dismiss a claim where
claimant does not respond to R@&S) interrogatories).

The purpose of allowing the government to serve special interrogatortesshsoke out
fraudulent claims-claims by personaho have no colorable claimsU.S. v. Funds in the Amount

of $574,840719 F.3d 648, 650 (7th Cir. 2013Yhe Advisory Committee Notes to Rule G(8)
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instruct, however, that a court “should strike a claim or answer only if sdtiehéan opportunity
should not be afforded to cure the defects....

C. Discussion

The Governmentargues in support of its motion that Mr. Westbrook still has not fully
answeredpecial Interrogatory 8, which relates to whether he has a sufficient intettes seized

property. Filing No. 40 at 1012.] It contends that “[s]pecial interrogatories are appete that

inquire into the circumstances of acquiring the money, including the names, dates gold rea-
sons for doing so in order that the Government can determine if a claimant is n=vetiea or

otherwise a strawman.’F{ling No. 40 at 1112.] TheGovernmenhotes that the Magistrate Judge

has already found th&pecial Interrogatory 8oes not exceed the scope of Rule G(6), and “is
relevant to Westbrook’s ownership of the disputed funds, which affects his standinadl¢oge

this forfeiture action.” [filing No. 40 at 13 The Governmengasserts that “there is a clear record

of dilatory and contumacious conduct by Westbrook,” that Mr. Westbrook has “soughtyo dela
these procedures by continuously refusing to obey the Court’'s Orders...,” and théestiorook
“has had nearly a year to pexpy respond to the discovery,” and has offered no excuses for his

failure to do so. Hiling No. 40 at 1516.] The Governmentlso argues that Mr. Westbrook has

not signed his responses under oaffliNg No. 40 at 12-13

In his response, Mr. Westbrook states that he has provided all the information within his

knowledge regarding the respons&fiecialinterrogdory 8. [Filing No. 44 at 4 Mr. Westbrook

also argues that the Court should consider his Motion to Dismiss Eitshg[No. 44 at § Finally,

he asserts that Rule G only allows inquiry into his identification and his pypfest another’s

relationshipto [that] property.” Filing No. 44 & 7.]

The Governmenteiterates its arguments in its repl\sefgFiling No. 46]
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The Court agrees with the Magistrate Judge that the informatidbavernmenseeks in
Special Interrogator§ is permissible as it relates to the ownership of the seized currency, which
goes directly to the issue of whether Mr. Westbrook has standing to assert a ¢thagitigation.
SeeFed. R. Civ. P., Supp. G(6)(@overnment may serve special interrogatories related to claim-
ant’s identity and related to the seized propeffgd. R. Civ. P. 26(b)(1(‘Parties may obtain
discovery regarding any nonpiteged matter that is relevant to any party’s claim or defense and
proportional to the needs of the case, considering the importance of the istaks &t the action,
the amount in controversy, the parties’ relative access to relevant itifammie parties’ re-
sources, the importance of the discovery in resolving the issues, and whethed¢nedbexpense
of the proposed discovery outweighs its likely bengfitThe Court also finds that Mr. West-
brook’s response to Special Interrogatory 8 is inadequate. He has only provided one name in hi
responsé,with no contact information, has not provided the identity or contact information for
the second person, and has not responded at all regarding whether he received amyzefdthe s
currency from thee individuals.

Most disturbing is Mr. Westbrook’s continued objection to providing the requested infor-
mation, after several Court orders to do $be time for objecting to Special Interrogatory 8 has
long passed, and Mr. Westbrook must comply withGbart’'s orders to provide a full and com-
plete response. The Court finds Mr. Westbrook’s actions up to this point to be intentigaally e
sive. But, while striking Mr. Westbroak'claim may welbewithin the Court’s éscretiongiven

the circumstances herthe Court will give Mr. Westbrook one more chance to provide a complete

! The Court notes the Declaration of Officer Rehfus, which states that whear@ehfus ques-
tioned Mr. Westbrook at the accident scene, Mr. Westbrook advised that therevavareividu-

als in the car with him at the time of the accident, but that kadHéit the scene.F[ling No. 42-

1 at 2] Officer Rehfus also stated that he could see footprints on the passenger sidelutlbe ve
which indicated that two individuals had flecetbcene. Hiling No. 421 at 2]
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response to Special Interrogatory®ee Government One Hundred Seven Thousand Five Hun-
dred Twenty ($107,520.00) LS. Currency2014 WL 2581095 (C.D. lll. 2014%triking claim-
ant’s claim for failing to respond to Government’s special interrogatorieégj\ag claimant 14
days to respond and file an amended claim, and stating “[I]n light of both the Advi@omiGee
Notes’ warning against hasty dismissal for failure to comply with Rule G}z [the claim-
ant’s] pro se status..., the Court finds thateomore chance is appropriate affording Mr.
Westbrook “one more chance,” the Court has taken into consideration Mr. Westlponk's
status, and the Seventh Circuit’s preference for adjudicptmmgeclaims on the meritsDonald
v. Cook Cnty. Sheriff's Dep’®5 F.3d 548, 555 (7th Cir. 199@)oting district courts’ duty “to
take appropriate measures to permit the adjudication of pro se daithe merits, rather than to
order their dismissal on technical grounds”). The CadrhonishedMr. Westbrook, however,
that this “one more @nce” will be his last chance. Mr. Westbrook must respond fully to Special
Interrogatory 8, must provide the truth, the whole truth, and nothing but the truth, and must sign
his response under oath. Failure to do so may result in sanctions, including a yrforestard/or
dismissal of his claim with prejudice&seeFed. R. Civ. P. 16(f)(1)(dfOn motion or on its own,
the court may issue any just orders, including those authorized by Rule 37(b)(2)(A)(iij a
party...fails to obey a scheduling or other pretrial order”).

Accordingly, e Government'sMotion to Strike Claimant’s Claim or in the Alternative
Third Motion to Compel Westbrook’s Answers to the Government’s DiscovdDESIED IN
PART to the extent that the Court declines to strike Mr. Westbrook’s claim at this time, but is
GRANTED IN PART to the extent that the CoURDERS Mr. Westbrook tdile a complete

response to Special Interrogatorysi@ned under oath within 14 daysof this Order. fithe Court
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deems Mr. Westbrook’s response to be incletep Mr. Westbrook’s claimnaybe dismissedith
prejudice, and he may be subject to a monetary fine for failing to comply with thesConater.

.
MR. WESTBROOK’SMOTION FOR SUMMARY JUDGMENT/MOTION TO DISMISS

The Court willnow consider Mr. Westbrook’s Motion to Dismiss, whitte Court con-
verted to a Motion for Summary Judgment. In converting the Motion to Dismiss to@Nmt
Summary Judgment, the Court noted that the Government attached affiddvishanits to its
response to Mr. Westbrook’s Motion to Dismiss, Mr. Westbrook referenced those documents i
his reply brief, and the Government referenced them in itseply. [Filing No. 52] The Court
found that the exhibits should be considered, converted the motion to a Motion for Summary Judg-
ment and, pursuant teed. R. Civ. P. 12(d)jgave the parties an opportunity to present any addi-
tional material pertinent to the motion for the Court’s consideratibilingf No. 52] Mr. West-
brook filed a Response to the Court’'s Entry Converting the Defendant’s Motion tosBitma
Motion for Summary Judgmentiling No. 53, in which heobjects to the Court’s conversion of
the motion into a Motion for Summary Judgment, but does not present additional mat&n@hpe
to the motion.

The Court is specifically authorized to convert Mr. Westbrook’s Motion to Dgsomsler
Fed. R. Civ. P. 12(dWwhere “matters outside the pleadings are presented to and not excluded by
the court....” Because both parties have referenced the documents the Govesuirmetted with
its response brief in connection with the issuevbéther the Government timely filed its Com-
plaint, the Court properly converted Mr. Westbrook’s Motion to Dismiss as it rétetestissue
into a Motion for Summary Judgmermind Mr. Westbrook’s objection to doing sooverruled.

To the extent that Mr. Westbrook objects to the conversion of his Motion to Dismiss inteoa Mot

for Summary Judgmendn the issue of whether the Governmbats adequately stated a claim
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however, the Court sustains his objection. Thegsdid not submit material outside the plead-
ings related to that issue, and the Court will treat Mr. Westbrook’s mot@iagion to Dismiss
on that issueThe Court will discuss the timeliness issue first.

A. Timeliness Issue

1. Standard of Review

A motion for summary judgment asks the Court to find that a trial is unnecessary because
there is no genuine dispute as to any material fact and, instead, the movant dstentidgment
as a matter of lawSeeFed. R. Civ. P. 56fa As the current version of Rule 56 makes clear,
whether a partyasserts that a fact is undisputed or genuinely disputed, the party must support the
asserted fact by citghto particular parts of the record, including depositions, documents, or affi-
davits. Fed. R. Civ. P. 56(c)(1)(A)A party can also support a fact by showing that the materials
cited do not establish the absence or presence of a genuine dispute or that thpadyersenot
produce admissible evidence to support the feetd. R. Civ. P. 56(c)(1)(B)Affidavits or decla-
rations must be made on personal knowledge, set out facts that would be adnmssiidence,
and show that the affiant is competentestify on matters statedted. R. Civ. P. 56(c)(4)Failure
to properly support a fact in opposition to a movant’s factual assertion can resultriovhet’s
fact being considered undisputed, and potentially in the grant of summary juddtradnR. Civ.
P. 56(e)

In deciding a motion for summary judgment, the Court need agider disputed facts
that are material to the decision. A disputed fact is material if it might affect thereutdfahe
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009)n
other words, while there may be facts that are in dispute, summary judgrapptopriate if those

facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
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2005) Fact disputes that are irrelevant to the legal question will nobtsdered.Anderson v.
Liberty Lobby, Ing.477 U.S. 242, 248, 106 S. Ct. 2505, 91 L.Ed. 202 (1986)

On summary judgment, a party must show the Court what evidence it has that would con-
vince a trier of fact to accept its version of the evedtshnson v. Cambridge Indug25 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the mooving party and
draws all rea®nable inferences itinat party’sfavor. Darst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)It cannotveigh evidenceramake credibility determinations on summary
judgment becaustnose tasks are left to thact-finder. O’Leary v. AccretiveHealth, Inc, 657
F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materiads,. R. Civ. P.
56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedlyegbsthe district courts that
they are not required to scour every inch of the record for evidence that isghgteslevant to
the summary judgment motion before thedghnson 325 F.3d at 898 Any doubt as to the ex-
istence of a genuine issue for trial is resolved against the moving partsetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

2. Discussion

Mr. Westbrook arguefor the first time in his reply brighatthe Governmentid not file
its forfeiturecomplaint within 90 days of the filing of his clajms required by statuteFiling No.
48 at 9]

TheGovernmentiled a sufreply, arguing that Mr. Westbrook’s claim was receivedhat t
DEA'’s off-site mail facility in Quantico, Virginia on July 7, 2014, the Asset Forfeituréi@®ec

received the claim on July 9, 2014, and Mr. Westbrook’s second claim was receivateityife
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Legal Counsel on August 8, 201£il[ng No. 49 at 3 TheGovernmenargues that 90 days from
July 7, 2014, adding an extra day because July 7, 2014 was a Su@zgpisr 7, 2014 the day

the Governmentiled the forfeiture complaint in th case. Filing No. 49 at 3 The Government

also argues that the @lay time period starts running from when legal counsel receives the claim,

not when the claim arrives at an-gffe mail facility. [Filing No. 49 at 4 The Government

further argues that even if the complaint was filed late, it is entitled to equitablg twlmause
the time period is not jusdictional, theGovernmenacted diligently in pursuing its rights and in
providing Mr. Westbrook with notice, and any delay did not prejudice Mr. Westbrdokng[
No. 49 at 5-§

Mr. Westbrook filed a “SuResponseto theGovernment'’s sureply, in which he argues
thatthe Governmentultimately file[d]” the forfeiture complaint on October 9, 2014, and this was

untimely. [Filing No. 51 at 4

18 U.S.C. 8§ 98@&)(3) provides:

(A) Not later than 90 days after a claim has been filegl Government shall file a
complaint for forfeiture in the manner set forth in the Supplemental Rules for
Certain Admiralty and Maritime Claims or return the property pending the fil-
ing of a complaint, except that a court in the district in which the @mpvill
be filed may extend the period for filing a complaint for good cause shown or
upon agreement of the parties.

(B) If the Government does not —

0] file a complaint for forfeiture or return the property, in accordance with
subparagraph (A); or

(i) beforethe time for filing a complaint has expired

() obtain a criminal indictment containing an allegation that the
property is subject to forfeiture; and

(I take the steps necessary to preserve its right to maintain custody

of the property as provided in the #ipable criminal forfeiture
statute,
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the Government shall promptly release the property pursuant to regulations prom-

ulgated by the Attorney General, and may not take any further action tota#ect

civil forfeiture of such property in connection with the underlying offense.

Mr. Westbrook has abandoned his argument thaBthernmentlid not timely serve him
with notice of the seizure and forfeiture proceeding, clarifying instead i brief that he is
really arguing that th&overnmendid not comply withthe statutory requirement that tGev-

ernmentfile the forfeiture complaint within 90 days of receiving Mr. Westbrookdnt. [See

Filing No. 48 at 5“It must beclarified that the Defendapro seis not an attorney nor trained by

any institution in the discipline of law. Therefore, misunderstanding of procedurese ex-
pected to some degree. Specifically speaking, the Defendiat’'ge that the Plaintiff failed to
properly notice the Defendant in Forfeiture proceedings is one of those misundegstasdivell
as a mischaracterization of the facts. What the Defermtargeis alleging as also stated is that
the Plaintiff Government failed to file its comat of forfeiture within the ninety (90) days after
a claim has been filed as requiredt8/U.S.C 983General rules for civil forfeiture proceedings,
(3)(A)).]

As set forth above, the relevant events for purposes of determining whetiGaviben-
mentcomplied with18 U.S.C. § 98are as follows:

e July7,2014: The DEA received Mr. Westbrook’s claitated July 1, 2014, at
its offsite mail facility in Quantico, Virginia;

e July 9, 2014: The DEA's #set Forfeiture Section receivbtt. Westbrook’s
claim at DEA Headquarters;

* October 7, 2014: Théovernmenfiled the Complaint of Forfeiture in Rem in
this action.
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If the Court considers Mr. Westbrook’s claim to be “filed” for purposes of § 983(3)(A) on
July 7, 2014 the date Mr. Westbrook'daim arrived at the DEA’s offsite mail facility in Quan-
tico, Virginia, then the deadline for tli@overnmento file the forfeiture complaint would have
beenOctober 6, 2014 (90 days from July 7, 2014 was October 5, 2014, but that was a Sunday, so
the deadline would have been October 6, 2014), and the Complaint would be consideoee filed
day late under§ 983 If the Court considers the “filed” date to bely 9, 2014- the date Mr.
Westbrook’s claim made its way to the DEA’s Asset Forfeiture Section from fgieeahail fa-
cility —then 90 days from that date would be October 7, 2014 and the Complaint would be con-
sidered timely filed under § 983.

The Court looks first to the language in the Notice of Seizure sent to Mr. Westbiook, w
directed him how and where to file a claim related to the seized currencyvitiquo

All submissions must be filed with the Feiture Counsel, Asset Forfeiture Section,

Drug Enforcement Administration, HQs Forfeiture Response, P.O. Box 1475,

Quantico, Virginia 22134.475. Correspondence sent via private delivery must be

filed with the Forfeiture Counsel, Asset Forfeiture Sectionug Enforcement Ad-

ministration, 8701 Morrissette Drive, Springfield, VA 22152. A PETITION,

CLAIM, OR OTHER CORRESPONDENCE SHALL BE DEEMED FILED

WITH THE FORFEITURE COUNSEL, ASSET FORFEITURE SECTION,

WHEN RECEIVED BY THE DEA AT EITHER OF THE ADDRESSESINED

ABOVE. SUBMISSIONS BY FACSIMILE OR OTHER ELECTRONIC MEANS

WILL NOT BE ACCEPTED. The Asset ID referenced above should be used with

all submissions. Failure to include the Asset ID may cause a delay irsgrare

your submission(s).

[Filing No. 423 at 6(emphasis omitted).

The Seventh Circuit Court of Appeals hast dealt with the issue of whether a claim is
deemed filed in the forfeiture context when it is delivered to an agencyimoma, or when it is
ultimately delivered to the propefficial within that agency. Many district courts hawewever
— although notthis District — and the results are mixedit least one district coumvithin this

Circuit hasheld that a claim is deemed filed when it reaches the address listed on the clegm noti
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even when that address is an offam@ilroom, and not when it reachtbe actual department that
will handle the claim.SeeU.S. v. Funds in the Amount of Three Hundred Fourteen Thousand
Nine Hundred Dollars ($314,900.002006 WL 794733, *2 (N.D. lll. 2006)Other district courts
outside of this Circuit have agreeBiee, e.gU.S. v. $34,796.49, more or [e2915 WL 541521,

*4 (S.D. Ala. 2015)"a claim is ‘filed’ for § 983(a)(3)(A) purposes upon delivery to the designated
agency at the address specified in the notice to interested parties, nat islene-stamped as
having reached the desk of a particular person or division of that agen¢y)y. $229,850.00

in U.S.Currency 50 F.Supp.3d 1171, 1178 (D. Ariz. 20{4he claim is filed when it is received
by the mailroom of the agency where the claimant is directed to send the clainGtamaem it

is received by a certain office within that agency)S. v. Funds from Fifth Third Bank Account
2013 WL 5914101, *{E.D. Mich. 2013)(“the Government’s position [is] untenable besauit
would, as a practical matter, eviscerate the&l&@ limitation period imposed on the Government.
For example, as the Government acknowledged at oral argument, if a claim were regé¢hed
seizing agency, but then sat in the mailroom for two wéeksre being delivered to the person
handling the seizure, the @y period would be extended for two weeks. The same would be
true if the person handling the seizure were out sick, on vacation, on maternity leavEhist
Court concludes that the tber interpretation is that a claim is filed when it is actually received by
the seizing agency [and not by a specific department within that agendit) some district
courts consider a claim to be filed when the handling agency actually receivissrthenot when

it arrives in the mailroomSeeU.S.v. $7,696.00 in U.SCurrency 2013 WL 1827668, *4N.D.
lowa 2013)(claim not considered filed until received by Forfeiture Paralegal Speciali§)y.

Eight Hundred Thousand One Hundred Twenty Seven Dollars and Seventy Z08&t3/\V/L
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6967051 *5 (D. D.C. 2005)claim deemed filed when received by specific official within the FBI,
not when received by the mailroom).

The Court finds it significant that the Notice of Seizure in this case lists thattiefe
Counsel as the specific addressee for claims. While the Notice stateslénat shall be deemed
filed when received at the addregsere Mr. Westbrook sent hegaim, it also lists the address as
“Forfeiture Counsel, Asset Forfeiture Section.” This implies that the claim eat the Forfei-
ture Counsel, in the Asset Forfeiture Section, to be deemed-fildaich occurred in this case on
July 9, 2014.See $7,696.00 in U.S. Curren@p13 WL 1827668 at *4 (notice that provided that
claim was considered filed when it was received by the FBI Forfeiture Par&pgcialist was
not filed until it reached that individualpccordingly, the Government timely filedé Complaint.

In any event, the Court finds that even if the clock began running orY, JB014 when
Mr. Westbrook’s claim reached the DEA's offsite mail facility, the Governmenld be entitled
to equitable tolling to account for the one day diffeebetween the deadline and the actual filing
date. When a deadline for filing is not jurisdictional, the deadline is subject to waiveppest
and tolling. SeeU.S.v. Funds in the Amount of Three Hundred, Nine Thousand and Seven Hun-
dred Fifty Dollars ($309,750.002009 WL 1974425, *ZN.D. lll. 2009) (holding 8983’s time
limits are not jurisdictional, and stating [¢ideral district courts are authorized to adjudicate for-
feiture actions.... That is sufficient to support this court’s subject mattedigtiesx. The gov-
ernment’s timely initiation of a forfeiture action may be a necessary condtticatief, but time
limits in litigation do not detract from a court’s adjudory competence”) A party is entitled to
equitable tolling when it shows: “(1) that [it] has been pursuing [its] rightgedily, and (2) that
some extraordinary circumstance stood in [its] vaayg prevented the timely filing."U.S. v.

$229,850.00 in U.Surrency 50 F.Supp.3d 1171, 1183 (D. Ariz. 201duotations omitted).
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Here, theGovernment argues that it worked diligently to provide Mr. Westbrook with no-
tice of the seizure and forfeiture proceeding, and “made a good faith reliance anrthbasting
been received by the DEA Asset Forfeiture legal counsel on July 9, 2014cufatal itscom-

plaint due date.” Hiling No. 49 at § The Court agrees, and notes that there is no clear Seventh

Circuit precedent setting forth whether Mr. Westbrook’s claim should be considededltien it
reached the offsite mail facility or the Forfeitu@®unsel This “lack of clear, consistent, and
binding authority as to when the-@@y period to file a complaint commences” supports the ap-
plication of equitable tollingld. at 1184 The Court also notes thatenif the claim is considered
filed when it reached the offsite mail facility, tBvernmenfiled its Complaint only one day
late. There is no evidence that this -ala delay caused any prejudice to Mr. Westbrook. Fur-
thermore, dismissing the Compiabasedn a oneday delay would be a draconiareasureid.
at 1185("dismissal of the Government’s complaint would have a draconian effect on thenGover
ment’s case”)and would ignore the Seventh Circuit’'s strong preference for resolving disputes on
the meritsCracco v. Vitran Exp.Inc, 559 F.3d 625, 631 (7th Cir. 2009\ccordingly, the Court
denies Mr. Westbrook’s motion as it relatestte timeliness of th&overnment’'sComplaint.

B. Adequacy of the Government’s Allegations

1. Standard of Review

Civil forfeiture proceedings are governed®/U.S.C. § 983 Civil forfeiture complaints
are subject to a pleading standard described in Fed. R. Civ. P., Supp. G. That rule stégant
part:

The complaint must: (a) be verifieth) state the grounds for subjenatter jurisdiction,

in rem jurisdiction over the defendant property, and venue; (c) describe the property with

reasonable particularity; (d) if the property is tangible, state itsibocathen any seizure

occurred and- if different — its location when the action is filed; (e) identify the statute

under which the forfeiture action is brought; and (f) state sufficientbjldd facts to sup-
port a reasonable belief that the government will be able to meet its burdenfadtyrial.
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Fed. R. Civ. P., Supp. G(2)

“Civil forfeiture actions are independent of criminal proceedingsS. v. $12,900 in U.S.
Currency 803 F. Supp. 1459, 1465 (S.D. Ind. 19@2jing One Lot Emerald Cut Stones & One
Ring v. U.S.409 U.S. 232, 2335 (1972). The Governmentis notrequired to show that the
claimant was convicted of a crimelated to the seized property,” areh“acquittal or dismissal
of criminal chargesloes not affect the Governmengbility to pursue a civil forfeiture action,
even if the civil forfeiture arises from the same activit$12,900 in U.S. Currengg03 F.Supp.
at 146% see alsdJ.S. v. One Assortment of 89 Firearm65 U.S. 354, 361 (198f&an acquittal
in a criminal trial does not bar a civil action for forfeiture even ¢ffobased on the identical
facts”); Sequoia Books, Inc. v. Ingemuns6@l F.2d 630, 640 (7th Cir. 1990if a defendanis
acquitted of a criminal charge, the principles of res judicata, calastoppel, and double jeop-
ardy do not bar a separate, subsequent civil forfeiture action involving the sameingdacig”).

2. Discussion
Mr. Westbrook argues in himotion that theGovernmentannot establish a connection

between the seized currency and the commission of a criminal offdfifeg No. 36 at 4 He

notesthat he has not been chadgby the State dhdiana with dealing a controlled substance.

[Filing No. 36 at 2

The Governmentesponds that it has set forth enough facts to support a reasonable belief

that it will prevail at trial, and details its allegationgilihg No. 42 at 1415]

On reply, Mr. Westbrook argues that tBevernmentas not provided “legitimate and
hard evidence” that theeized currency constitutes proceeds from criminal activiying No.

48 at 3]
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Mr. Westbrook’sprincipal argument is that the Complaint should be dismissed because
he was notharged with or convicted of distributing a controlled substance. higpremiseis
legally incorrectbecause civil forfeiture proceedings are independent of criminal progsedin
See, €.9.$12,900 in U.S. Curren¢03 F. Supp. at 146moting that‘[c]ivil forfeiture actions
are ind@endent of criminal proceedings” and that the Government “is not required to show that
the claimant was convicted of a crimedated to the seized property”) (citations omitted).

Mr. Westbrook also argues that tB®vernmentas not presented any evidence that the
seized currency is connected to any criminal activity. Probable cause is tbaldptandard in
a civil forfeiture proceeding, however, and “the Government need not show probablem@#use
the forfeiture trid” 1d. In fact, “[nJo complaint may be dismissed the ground that the Govern-
ment did not have adequate evidence at the time the complaint was filed to etitelfisfeita-
bility of the property. 18 U.S.C. § 98@&)(3)(D) see als¢$12,900 in US. Currency803 F. Supp.
at 1465("In other words, the Government is entitled to supplement its evidepecehzble cause
between the filing of the complaint and the forfeiture tijal.

Mr. Westbrook does not argue that thevernmentas failed to comply with the specific
requirements oFed. R. Civ. P., Supp. G(dut only focuses on the fact that he was not charged
with distributing an illegal substance, and that @@/ernmentas not presented evidence con-
necting the seized currency to criminal activity. Becausé&theernmenneed not make either
showing at this stage of the litigation, the Court denies Mr. Westbrook’s motion onaitmslgr

In sum, the Court finds that the Government timely filed its Complaint and, in any event
would beentitled to equitable tolling to account for the extra day it took to file the Compglaint
the Complaint was untimelyAdditionally, theGovernmenhas satisfied the requiremts ofFed.

R. Civ. P., Supp. G(2and made the requisigédlegations to maintain a forfeiture proceeding at
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this stage of the litigation. Mr. Westbrook’s Motion to Dismisar{jally converted into a Motion
for Summary Judgment)Eiling No. 35, is DENIED.

V.
CONCLUSION

The Government’s Motion to Strike Claimant’s Claim or in the Alternative Thiotidvi
to Compel Westbrook’s Answers to the Government’s DiscovEitind No. 39, is DENIED IN
PART to the extent that the Court declines to strike Mr. Westbrook’s claim at this time, but is
GRANTED IN PART to the extent that the CoURDERS Mr. Westbrook to file a complete
response to Special Interrogatorysned under oath within 14 daysof this Order. If the Court
deems Mr. Westbrook’s response to be incomplete, MsstiWook’s claim make dismissed with
prejudice, and he may be subject to a monetary fine for failing to comply with thesConatér.
Additionally, for the reasons discussed above, Mr. Westbrook’s Matidrismiss par-

tially converted into a Motion for Summary Judgmerflifig No. 35, is DENIED.

Date: February 29, 2016 QOMMVY\IO’ESNAJ 'Z%:‘;;oer«i

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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1334 S. Burlington Dr.
Muncie, IN 47302
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