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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

D.J.K.,a minor, by her mother
K.F.,

Plaintiff,
No. 1:14ev-01767JMS-TAB

CAROLYN W. COLVIN,
Acting Commissioner of Social Security

)
)
)
)
)
VS. )
)
)
)
)
)

Defendant.

ENTRY REVIEWING THE COMMISSIONER’S DECISION

Plaintiff K.F.,* on behalf of D.J.K., a minor, appeals the denial of D.J&pjslication for
supplemental security incomeSSI’) benefits. K.F.applied for benefits on D.J.K's behalf on
January 29, 2013[Filing No. 27 at 2] The claim was initiallydenied inMarch 21, 2013[Filing
No. 27 at 24, andupon reconsideratioin June 21, 2013Filing No. 27 at 3. Administrative
Law Judge David J. BegleyAtLJ”) held a hearingon May 12, 2014, and issued an order of
dismissalafter K.F. failed toappear. [Filing No. 27 at 2] The Appeals Council vacated the
ALJ’s order of dismissal and remanded the case back for further proceediigsy Nlo. 27 at
21] The ALJissued another order of dismissal in J@n@014. [Filing No. 27 at 1819.] The
Appeals Council denied a request for review, rendering the ALJ’s decision thddasion of
the Defendant, Commissioner of the Social Secuxdministration (‘Commissioné?) for the
purposes of this review.F{ling No. 27 at 19 K.F. filed this action on behalf of D.J.K. undé&z

U.S.C. § 405(g)requesting that the Court review the ALJ’s deni&ilirjg No. 27 at 1]

! To protect the minor claimant’s privacy pursuanftaleral Rule of Civil Procedure 5.the
Court will also refer to the plaintiff pursuing this action on D.J.K.’s behaldyyinitials.

1

Dockets.Justia.com


https://ecf.insd.uscourts.gov/doc1/07314965262?page=27
https://ecf.insd.uscourts.gov/doc1/07314965262?page=24
https://ecf.insd.uscourts.gov/doc1/07314965262?page=24
https://ecf.insd.uscourts.gov/doc1/07314965262?page=31
https://ecf.insd.uscourts.gov/doc1/07314965262?page=21
https://ecf.insd.uscourts.gov/doc1/07314965262?page=21
https://ecf.insd.uscourts.gov/doc1/07314965262?page=21
https://ecf.insd.uscourts.gov/doc1/07314965262?page=18
https://ecf.insd.uscourts.gov/doc1/07314965262?page=15
https://www.westlaw.com/Document/N2E5CC2D092C211E5BA16EBDAEBCDCB2F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N2E5CC2D092C211E5BA16EBDAEBCDCB2F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07314965262?page=1
https://www.westlaw.com/Document/N9175DF50031511DCAFD889226BC6CAA5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://dockets.justia.com/docket/indiana/insdce/1:2014cv01767/55258/
https://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2014cv01767/55258/34/
https://dockets.justia.com/

l.
APPLICABLE STANDARD OF REVIEW

“The Administrative Law Judge will determine whether good cause darsthanging the
time or place ofa] scheduled hearing 20 C.F.R. 8416.1436(f) The ALJ considey various
factors including, but not limited to, circumstances keeping the clairfrant appearing,
mislealing actions by agency members, amuly physical, mental, educational or linguistic
limitation. 20C.F.R. §416.1436(f) 20 C.F.R. §16.1411(a) The ALJ however, may still dismiss
arequest for dearingif the claimant does not appear at the time and place of the hearing and good
cause is not found by the ALJ for failure to appe#i.C.F.R. § 416.1457(b)(1)

This Court’s role in reviewing is limited to ensuring that the ALJ applied the ¢degsad
standards and that substantial evidence supports the ALJ’s findiagsett v. Barnhart381 F.3d
664, 668 (7th Cir. 2004itationomitted). “Substantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusiofgtiotation omitted). The
ALJ “need not evaluate in wiing every piece of testimony and evidence submittéthtlson v.
Shalalg 999 F.2d 180, 181 (7th Cir. 1993However the “ALJ’s decision must be based upon
consideration of all the relevant evidencélerron v. Shalalal9 F.3d 329, 3387th Cir. 1994)
Moreover, “[ajn ALJ may not select and discuss only that evidence that favefauliiinate
conclusion, but must articulate, at some minimum level, [his] analysis of the evidaal®v the
[Court] to trace the path of [his] reasonindgJlaz v. Chater55 F.3d 300, 307 (7th Cir. 1995)

If the ALJ committed no legal error and substantial evidenpparts the ALJ’s decision,
the Court must affirm the denial of benefits. Otherwise, the Court must dgrrerabnd the
matter back to the SSA for further consideration; only under rare circumstarcéisecCourt

actually order an award of benefitSee Briscoe v. Barnhart425 F.3d 345, 355 (7th Cir. 2005)
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Il.
RELEVANT BACKGROUND

D.JK. was in preschool when K.kled an applicatiorior SSI benefits on her behalfhe
application alleges a disability related@al.K.’s low birth weight. [Filing No. 27 at 2] The
claim was initiallydeniedin March 21, 2013[Filing No. 27 at 2}iand ypon reconsideration, the
claim wasagaindeniedin June 21, 2013.Ffling No. 27 at 3]]

K.F. filed arequest for &earingon dly 18, 2013[Filing No. 27 at 34 and subsequently,
Chelsea English, a neattomey representativdiled an appointment of representative form on
July 24, 2013 [Filing No. 27 at 3] On December 7, 2013, Ms. English and Kd€eived a letter
informing them thatheir hearing hatheen transferred to the National Hearing CentdHC").
[Filing No. 27 at 49 On January 23, 2014Js. Englishfiled a withdrawal of representation
notice. Filing No. 27 at 54

K.F. received a notice letter from titNHC on February 20, 2014yvhich statedhatthe
hearing was scheduled for May 12, 204iling No. 27 at 59 K.F. received two additional
reminders of the hearing, includindedter on April 28, 2014 and aoicemailon May 8, 2014.
[Filing No. 27 at 99 Despite the reminder&.F. failed to appear at the hearinf-iling No. 27
at 74] On May 15, 2014, K.F. receivednotice to show cause for failure to appeaguesting a
written explanation with good reason as to why she did not appear at the hgaring.No. 27
at 74] K.F.was required toespondoy May 27, 2014.[filing No. 27 at 74

On July 18, 2014 ,he NHC receiveda letter dated May 27, 2014 Fjling No. 27 at 13
Filing No. 28 at § where K.F. explained that she was not able to attend the hearing because she
had “started a new job and [she] didn’t have tim¢ §Hiling No. 27 at 8. On July 7, 2014the
NHC alsoreceived anotarizedaffidavit signed on June 17, 2Q1F-iling No. 27 at 93984.] In the

affidavit, she claimsshe spokewith an agentfrom the Cfice of Disability Adjudication and
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Review (“ODAR”), who told her that bother daughters would hawksability hearings‘on the
same datdack to back over the phone.[Filing No. 27 at 93 K.F. further indicate that she
subsequentlyreceived a noticeegarding her other daughterhearing and relied on the
information from theohone conversatiomith the ODAR agent[Filing No. 27 at 93 K.F. claims
she wasunder the impression that D.J.K.’s hearing vessheduledor the same dags her other
daughter. filing No. 27 at 93

The ALJissued annitial order of dsmissalon June 2, 2014 for failure to appear and for
failure to submit a document showing good cadlBéing No. 27 at 1819.] K.F.acquired attorney
representation angtquestedhe Appeals Council teeview the ALJ’sfinal decision [Filing No.
27 at 7679.] The Appeals Council remandéadl the ALJ forconsideation ofthe May 27, 2014
letter. [Filing No. 27 at 2122.] However after reconsiderationhe ALJ issued a secondder of
dismissalon July 28, 204. [Filing No. 27 at 14 The ALJ statedhatK.F. did not show good
cause for failure to appear because K.Hetders were submitted late, the content lacked
chronology, and the letters “contained unsubstantiated allegatidrgiig[No. 27 at 13

.
DiscussION

K.F. presentdwo challenge$on appeal, which the Court restructures as follgd)s The
ALJ did not applytheappropriate procedur@s determining whether K.Fhadgood caus#o miss
the hearing, and (2) the ALJ failed to develop a full and fair record in determihietipev K.F.

had good cause to miss the hearing.

2K.F.’s brief presents one argument, but the Commissioner’s response addressesr ¢fument
as two separate issues. The Court will adopt the Commissioner’s structunairaylg.
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A. Procedures toDismiss a Request for a Hearing

K.F. argueshatthe ALJ failed to applyroper procedusein his decision to dismiss her
request for éhearing. [Filing No. 28 at § K.F. arguesthatthe Notice to Show Causketter
indicatedthatthe ALJwould consider altheregulationsunder‘the Code of Federal Regulations,
Title 20, Chapter 11, Part 416including “Sections 416.1411, 416.1436, and 416.1457(b)” to
determinewhether shdnad showngood causdor failure to appear [Filing No. 27 at 7] K.F.
furtherarguegshatwhenthe ALJissuedhis secondOrder of Dismissabn July 28, 2014heonly
considered factors und&@0 C.F.R.§ 416.1457(b)(2)but hefailed to considethe additional
regulations listed inhe Notice to $iow Cause letter, particularBd C.F.R.§ 416.1411(a)(1)20
C.F.R. § 416.1436(f)(1and 20 C.F.R. § 416.1457(b)(2)Filing No. 27 at 7

In response, the Commissioner argthest the ALJ followed the appropriate procedures
when he dismissed K.F.iequest for dearing. Filing No. 33 at 4 The Commissioneasserts
that the ALJ per the Social Security regulations, has the authmritysmiss a hearing when the
claimant fails to appeaat a hearing witbut showing‘good cause.”[Filing No. 33 at § The
Commissioner claimghatthe ALJsent K.F. several notices about her scheduled hearinghand
upon her failure to appedne mailed her a Notice to Show Cause letter to which she failed to
respondduring the allotted time[Filing No. 33 at § The CommissionectontendshatK.F was
awareof the scheduled lagingbecause she callede NHC the day after she missed the hearing
andshesent subsequent correspondeatter the deadlinendicating the rasms for missing the
hearing. [Filing No. 33 at 56.] Thus, theCommissioner catludes,becaus&.F. did not have
good cause to miss the hearittgg ALJcommitted ncerror. [Filing No. 33 at 7]

K.F. did not file a reply.
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An ALJ may dismiss aequesfor a rearingif neither fthe claimantjnor the persofthe
claimant]designatgs] to act agthe claimant’s|representative” appesat the time and place set
for the hearing and good cause is not foug@ C.F.R. §81457((1). Moreover theHearings,
Appeals, and Litigation Law Manu@iHALLEX") 1-2-4-25 instructs the ALJ that he or she may
dismiss a request for hearing if “an unrepresented claimant, or the clainthrtisaor her
representative, fail to appear on time for the hearing” and the claimant de®wngood cause
for the absence HALLEX 1-2-4-25 available at https://www.socialsecurity.gov/
OP_Home/hallex{D2/1-2-4-25.html (last visited Jan. 26, 2016).

To the extent that the ALdonsideredthe appropriate Social Security regulations in
determining whether K.F. had good cause to miss the hearing, the Court finds ndlesrat.J’s
decision does nahdependentlyaddressll the factorgpursuant t&20 C.F.R.8 416.1411and20
C.F.R.§ 416.1436 However, the ALJis notrequiredto addressall the factors under those
regulationssincethe option to dismiss a request foreahing is well withinthe ALJ’s delegated
powerso long as his decision is supported by the recordis, @ administrative law judge may
dismiss a request for a hearing under any of the following constition

(b)(1)()) Neither you nor the person you designate to act as your representative

appears at the time and place set for the hearing and you have been notified befor

the time set for the hearing that your request for a hearing may be dismitbeed w

further notice if you did not appear at the time and place of hearing, and good cause

has not been found by the administrative law judge for your failure to appear; or

(i) Neither you nor the person you designate to act as your representativ
appears at the time arplace set for the hearing and within 10 days after the
administrative law judge mails you a notice asking why you did not appeado

not give a good reason for the failure to appear.

(2) In determining good cause or good reason under this paragephl] w
consider any physical, mental, educational, or linguistic limitations (incluayg

lack of facility with the English language) which you may have.

20 C.F.R. § 416.1457(b)
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Here, the ALhotified K.F. about the time of the hearing on several occasififisng No.

27 at 1213.] K.F. failed to respond within 10 days after the notice to show gooe@ eeassent,
[Filing No. 27 at 1P, and he ALJdetermined there was igood cause aft@onsidering the factors
under20 C.F.R.§ 416.1457(4R), [Filing No. 27 at 1§ Thus, the ALJ followed the appropriate
procedures.

B. ALJ's Duty to Develop the Record

K.F. argues that the ALJ failed a “welkttled proposition regarding Social Security
disability hearings” in that it is the obligation of the ALJ to develop a full amddcord. Filing
No. 28 at 1] K.F. arguesthatthe ALJ did notexplain orprovide reasoning for conclusions
during thedetemination of good causgFiling No. 28 at 13 K.F. contendghatthe ALJ never
inquired into her physical, mentagr educational limitationsor her lack of professional
representation[Filing No. 28 at § Furthe, K.F.argueghatthe ALJ did not consideanyactions
that could have caused confusion as to the date of the hefarimgy No. 28 at 1J K.F. contends
thatthe ALJ should havequired intoanylimitations that could have contributed to her inability
to timely respnd. [Filing No. 28 at §

The Commissionem responsgargues thak.F. does not point to any regulation to support
thatherabsence was the resultgfod cause. The Commissioner contehdsthere is nothing in
the record suggesting K.F. was misled by the SBAling No. 33 at § The Commissioner also
suggests that there is nothing in K.F.’s written explanation or in the recokgdhlat question her
physical, mental, education, or linguistic limitations which could have caused Im@sg the
hearing. [Filing No. 33 at § Further, theCommissionerejects K.F.’s lack of counsel as a
contributing factor because K.F. never claimed to need more time to obtain regiresefftiling

No. 33 at § The Commissioner contentizatthe ALJ does not “[owelher a special obligation
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to go out of his way to investigate or find good cause for her absence” because K.Ringas ac
pro seat the time of the hearing trerafter. [Filing No. 33at 9] The Commissioner concludes
by stating that K.F., regardless of the status of her representation, hgmbrsitasity for “the
claim she brought on her daughter’s behalfie fact that she did not have a representative is not
enough to excuse [K.F.] from appearing=fling No. 33 at 9

K.F. did not file a reply brief.

It is firmly established that hearings to determine whether claimants are entitled to
disability insurance beefits are not adversary proceeding@snnon v. Harris651 F.2d 513, 519
(7th Cir. 1981) Richardson v. Perale€l02 U.S. 389 (1971)The ALJ has a basic obligation at
such hearings to develop a full and fair recatéinnon 651 F.2d at 5% mith v. HEW587 F.2d
857, 860 (7th Cir. 1978P0 C.F.R. § 404.927Whena claimant is unassisted by counsel, “the
ALJ has a duty toscrupulously and conscientiously probe into, inquire of, and explorallfor
relevant facts” Cannon 651 F.2d a519(citing Gold v. Sec’y of Health, Ed. & Welfa#63 F.2d
38, 43 (2d Cir. 1973)

Although the ALJ followed the appropriate procedures, the falléd to develop a full
and fair recordo determinevhether K.F. had good cause to miss the hearia§. was in fact
actingpro semonths before and after the scheduled heariMg. English withdrew as K.F.’s
representativen January 23, 2014ndK.F. did not obtain counsel until July 2, 201%here is
no record of the ALJ inquiring aboltF.’s ability to respondlue to the lackf representation or
any other reasorf-urther, the affidavit described a conversation between K.F. and an ODAR agent
which was, at the minimum, a source of confusiF. contendghatthe agent had told her that
the hearings for botlof her daughters would be “back to backifter subsequently receiving a

hearing mtice for her other daughter, KIkad no reason to question the agent’s instructidhe
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Commissioneacknowledges that a phone call between the ODAR agent and K.F. agek fpht
claims there is noecordof what was discussed during that conversatidius, thispossible
miscommunication could h@otentially misleading, particularly to someameassisted by counsel

Moreover, he Court rejects the Commissioner’'s argument $hateK.F. never claimed
or asked for more time to find or acquirespresentativehe ALJ was not required to consider it
as a factor.SeeCannon 651 F.2dat 519 (unrepresented claimant did not claim alcoholism as a
cause of her disabilityhowever, the court fountthatthe ALJ should have inquired into “present
status and possible effettwhich aloneor in combination of othefactorsconstitute disability).
Even if a claimantails todisclosecertain informatioror claims a particular factor, the ALJ has a
duty to “scrupulously and conscientiously probe into, inquire of, and explore for alinelects”
Id. Thisduty isparticularly important where the claimant is ssiated by counsel.

Accordingly, the Court finds thate ALJ'sfailure to develop a full and fair recorequires
remand.

V.
CONCLUSION

For the reasons detailed herein, the COHCATES the ALJ’s decision denying.F.'s
application for SSI benefits on behalf D.J.K. and REMANDS this matter for further
proceedingsOn remandthe ALJ should develop a full and fair recooddetermine whether K.F.

had good cause to miss the hearing.
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