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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

GREGG T SUMMERVILLE,
Plaintiff,

VS. No. 1:14ev-02099WTL-TAB
PETER K MORAN,

PAUL MORAN,

MORAN COAL MANAGEMENT, LLC,
JOHN LEABERRY,

N N N N N N N N N N N N

Defendants.

ORDER ON PLAINTIFF'S FIRST AND SECOND MOTIONS TO COMPEL

Introduction

In two motions to compeRlaintiff Gregg T. Summervillasks the Court to order
Defendant John Leabertg produce a variety of documents and information. During discovery,
Leaberry has reliedeavily onstate rule®f professional responsibility when objecting to
requests fsm Summerville.Leaberry argues that he cannot disclose certain emails and
document®r answer certain interrogatoriescause he does not have informed consent from his
former clientsPDefendants Perter and Paul Mararhe Court finds that he can, and grants
Summerville’s first motion to compel

Leaberryalso argues that he cannot disclose certain documents because they are
protected by the attorneghient privilege. Determining whether the attorredient privilege
applies is a more difficult task-or the reasons explained in this order, the Couitdéhe

second motion to compel, and puts procedures in place to resolve the issue of privilege.
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Il. Background

The subject of tis lawsuit isSummerville’s $250,000 loan to Covington Coal, LLC (now
a terminated party). In the summer of 20bh2estment banker Kent Engelmeier allegedly
approache®ummerville about making the loéam Covington. Englemeier had been working
with Leaberry who is an attorney and was the CFO of Covington at the time of the loan.
Leaberry facilitated the transaatibetween Summerville and Covington by preparing the loan
documents and communicating with the parties. He also workedPeithr and Paul Moran
who agreed to personally guaraatCovington’s payments.

In the winter of 2012the partiegexecuteddlocuments and Summerville funded the loan.
However, Summerville claims that he has not received payments according to the loan
agreement. In 2014, Summerville brouttis suit in federal court for violations of the
Exchange Actind the Indiana and West Vinga Securies Act, as well as claims for breach of
contract, fraud, and racketeering. Leaberry responded to Summerville’s camwita a
12(b)(6) motion, which is still pending, and has generally resisted Summervilletwelig
requests.

The Magistrae Judge discussed the discovery dispute set forth in Summerville’s first
motion to compel at a status conference, ordering Leaberry to produce documetds MoRn
for review and possible productionziljng No. 9Q] The Court directed Summerville to file a
motion to compel if documents were not produced. The next day, Summerville filed his second
motion to compel, alleging the dispute cannot be resolved withe@ourts further

involvement. Filing No. 92, at ECFE p..P



https://ecf.insd.uscourts.gov/doc1/07314997965
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1. Discussiort

In the Seventh Circuit, privileges asserted in federal question cases ameegdve
federal common law and privileges asserted in diversity cases are govestatebaw.Lorenz
v. Valley Forge, 815 F.2d 1095, 1097 (7th Cir. 1987n federal question cases where the same
evidence is relevant to a pendent state claim, the federal commoonawls. Jaffee v.
Redmond, 51 F.3d 1346, 1350 n.5 (7th Cir. 1998)emorial Hosp. for McHenry County v.
Shadur, 664 F.2d 1058, 1061 n.3 (7th Cir. 198h)re Yasmin & Yaz (Drospirenone) Mktg.,
Sales Practices & Products Liab. Litig., No. 3:09MD-02100-DRH, 2011 WL 1375014 *7
(S.D. Ill. Apr. 12, 2011)

The case at hand presents both federal and state claims. BheaGsert hasubject
matterjurisdiction over this case based on the federal question it presents, the Coast appli
federal common law

A. Emails between Leaberry and Engelmeier

Summerville’sfirst motion to compeseeksseventeen emails betwekeaberry and
Engelmeier. These emails dhe fruit of Leaberry’s third party request for production of
documents to Englemeier and would normally be subject to disclosure to Summerville.

However,Leaberry refuses to disclose these emails to Summeagldiejingthat he is bound by

1 The Court will not considéBummervillés October 19, 2015, supplemental authobitief.

[Filing No. 112] AsLeaberrypoints out, the brief makes arguments in support of
Summervillés position ands thusade facto reply brief. Summervillehad seven daysom
September 3, 201%; file a reply in support of his first motion and seven days from September
28, 2015, to file a reply in support of his second moti®m. Ind. L.R. 71(d)(2)(B). Instead,
Summervillesfiled a replyon October 19, 2015, without requesting leagmmerville’s reply
wasthereforeuntimelyand will not be considered.
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the Indiana and West Virginia Rules of Professional Conduct, which prohibit him frondipigovi
the requestedmailsbecause they are confidential communicatiddgmmervillecontends that
these emails are not protectaad thahe is entitled to the emails the course of discovery.

The Southern District of Indiana adopts Indianersia of the Rules of Professional
Conduct as the standard governing ethgsiies in federal courtills v. Hausmann-McNally,
SC., 992 F. Supp. 2d 885, 890 (S.D. Ind. 20(#ing S.D. Ind.R. of Disciplinary Enforcement
V). Indiana Rule of Professional Conduct 1.Gfevides “A lawyer shall not reveal
information relating to representation of a client unless the client gives infaonsdnt, the
disclosure is impliedly authorized in order to carry out the representation, ordlusuiis is
permitted by paragraph (b).” Paragraph (b) provedesptiors thatallow an attorney to reveal
confidential informationn certain situationsin particular: “A lawyer may reveal information
relating to the representation of a client to the extent the lawyer reasoehélebd
necessary. .to establish a defense a . . . civil claim against the lawyer based upon conduct in
which the client was involved . .”. Ind. R. Prof’l Conduct 1.6(b)(5)

This excepton appliesto the situation at hand. Leaberry is defending a civil claim based
upon conduct in which his clients, Covington and the Moraeseivolved. Leaberry states
that his emailsvith Engelmeier relate to his service as counsel to Covindteaberry explains
that the emails discussed the transaction between Summerville and Covingtoerryt raver

alleges that Engelmeier sought his legal advice in these erRaiteer, Leaberry describes

2 Summerville argues that “state law, including rules of professional condirot)ésant” in

federal court. filing No. 93, at ECF p..P But this is not the holding in either case relied on by
Summerville. In fact the Supreme Court clarified the opposite, “This is not tossuggethe
privilegelaw as developed in the states is irrelevaniriited States v. Gillock, 445 U.S. 360,

368 n.8 (1980Q) State law does not apply here because the Court has federal question subject
matter jurisdiction.



https://a.next.westlaw.com/Document/I85a7ac257e1811e39ac8bab74931929c/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad705270000015217a6e833cdd10c21%3FNav%3DCASE%26fragmentIdentifier%3DI85a7ac257e1811e39ac8bab74931929c%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=777f11db8a7dff57850907a2bb3fff36&list=CASE&rank=1&grading=na&sessionScopeId=65ab4d479556e23d8c0aa901d9be6513&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/I85a7ac257e1811e39ac8bab74931929c/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad705270000015217a6e833cdd10c21%3FNav%3DCASE%26fragmentIdentifier%3DI85a7ac257e1811e39ac8bab74931929c%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=777f11db8a7dff57850907a2bb3fff36&list=CASE&rank=1&grading=na&sessionScopeId=65ab4d479556e23d8c0aa901d9be6513&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/N76705E30E13A11DBAA20893F72536111/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/N76705E30E13A11DBAA20893F72536111/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/N1E4BEE00B86211DBB4ACEAAAE7EB7386/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040300000151cfbb24185577c393%3FNav%3DSTATUTE%26fragmentIdentifier%3DN1E4BEE00B86211DBB4ACEAAAE7EB7386%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b6115b4b95bbc5d01acf5f324c885ec4&list=ALL&rank=1&grading=na&sessionScopeId=0c6f4eca13049d719f6df192f7a09399&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/N1E4BEE00B86211DBB4ACEAAAE7EB7386/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad6040300000151cfbb24185577c393%3FNav%3DSTATUTE%26fragmentIdentifier%3DN1E4BEE00B86211DBB4ACEAAAE7EB7386%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=b6115b4b95bbc5d01acf5f324c885ec4&list=ALL&rank=1&grading=na&sessionScopeId=0c6f4eca13049d719f6df192f7a09399&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://ecf.insd.uscourts.gov/doc1/07315000463?page=2
https://www.westlaw.com/Document/Ic1cfc00e9c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_368+n.8
https://www.westlaw.com/Document/Ic1cfc00e9c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_368+n.8

Engelmeier as an intermediary and that his emaitteraarangements for the transaction
between Summerville and Covington.

Based orlLeaberry’s description, there is no reason to believe that the exception does not
apply to Engelmeier's emails. Engelmeier’'s emails discussed facts reldbedtransactio
between Summerville and CovingtoneRalingthe emails from Englemeier which contain
information regarding his clierit;ivolvementin the loan transaction with Summervidees not
violate the Indiana Rules of Professional Cond&eg, e.g., Lauth Grp., Inc. v. Grasso, No.
1:07CV-0972SEB-TAB, 2008 WL 926631, at *2 (S.D. Ind. Apr. 4, 20Q@pplying the
1.6(b)(5) excepbn to compel defendant’s interrogatory responses). Thus, Leaberry must
produce the seventeen emails from Englemeier to Summerville.

B. Discovery responses from Leaberry

Summerville’s second motion to compel seeks approximately 1,200 documents as well a
answers to certain interrogatories that Leaberry has objected to proddgam, Leaberry
argues his responses to discovery are prohibited by the Irehdidest Virginia Rules of
Professional Conductleaberry also arguelsat 479 documents are protected from disclosure by
the attorneyelient privilege®

Leaberry responded to both of Summerville’s requests for production of documents with
broad objections. For example, several objections state,

Mr. Leaberry objects to this request to the extent that it calls for the production of

documents that are protected from disclosure by the attotieey privilege,

Indiana or West Virginia Rules of Professional Conduct 1.6, or the work product

doctrine. Mr Leaberry also objects to the extent that it seeks documents that are
not relevant to any issue in this case.

3 Summerville’'s argument that the criffraud exception applies is unavailing because he does
not demonstratprima facie evidence that a particular crime or fraud occurred with respect to the
documents being withheldJnited States v. BDO Seidman, LLP, 492 F.3d 806, 819 (7th Cir.

2007)
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[Filing No. 92-3.] Leaberry made similar objections to answering both sets wbgmdé&ories.
For example,

Objection. This interrogatory calls for the disclosure of information that is

protected from disclosure by the attorraent privilege, Indiana and West

Virginia Rules of Professional Conduct 1.6, and/or the work product doctrine.
[Filing No. 92-2, at ECF p. 4.Leaberrysubmitted a privilege log that provides information
about 479 of the documents he withheld as protected by the attmeatyprivilege. [Filing No.
101-1.] Leaberry additionally withheld an unspecified amount of documents pursstateto
ethical rules, which he describes as containing “any information pertaonegresentation of
his clients, Covington Coal, LLC, Paul Moran, and Peter Moran.” [Filing No. 101, apEZF

The Court first addresses Leaberry’s confidentiality corsce/s just discussed, tieeis
anexceptionin thelndiana Rule of Professional Conduct Whbich allows Leaberryto reveal
information about hislients involvementin the loan tansaction with SummervilleLeaberry is
not prohibited by the rujeas he assertBpm responding to Summervilleisterrogatories and
productionrequests.Leaberrystatedthat he withheldll informationand documentgertaining
to Covington or the Mars, but does not contend that anytafias confidential.Leaberry is
simply withholding a mass amountioformation related téhe central players in tHean
transaction with Summerville. This is the type of situati@atthe exception to thethicsruleis
designed to relieve. As such, the Court concludes that disclosure will not violatditmea
Rule of Professional Conduct 1.6

The Courtnextturns its attention to the attorneiient privilege In the Seventh Circuit,
the dtorney<client privilege covers communicatis where (1) legal advice was sought from an
attorney in theapacityof an attorney and (2) “the communication was related to that purpose

and made in confidence by the clien&ndra T.E. v. S Berwyn Sch. Dist. 100, 600 F.3d 612,
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618 (7th Cir. 2009{citation omitted). The party seeking to apply the privilege carries the
burden of establishing these essential elemeénnited Satesv. BDO Seidman, 337 F.3d 802,
811 (7th Cir. 2003)Clemmer v. Office of Chief Judge, 544 F. Supp. 2d 722, 725-26 (N.D. IIl.
2008) The privilegas subject to strict limitations becauséas the effect of deprivintpe fact
finder of relevant informationin re Grand Jury Proceedings, 220 F.3d 568, 571 (7th Cir.
2000} Hamdan v. Indiana Univ. Health N., LLC, No. 1:13CV-00195-WTL, 2014 WL 2881551,
at *1-2 (S.D. Ind. June 24, 2014A client cannot conceal facts merely by revealing them to his
lawyer. Upjohn Co. v. United States, 449 U.S. 383, 395-96 (1981)

As an initial observation, Leaberry did not withhold information and docuraéthgir
narrowest possible limitsAccording to Leaberry’s own description, he withheld the maximum
amount of information and documentsnything related to his ents And contrary to the
requirements of the Federal Rules, Leabembjections are essentially boilerplate aud
stated with specificity See Fed. R. Civ. P. 33(b)(4) The grounds for objecting to an
interrogatory must be stated with specificitysee also Fed. R. Civ. P. 34(b)(2)(Q)An
objection to part of a request must specify the part and permit inspectiorre$the

The Court’s analysis of the attorney-client privilege need only dished#st essential
element of asserting the privilegavhether the information and documents being withheld
containlegal advice sought from_eaberryin hiscapacity as an attorneyn his objections,
Leaberry presented nothing to indicate which, if any, ohtisvers odocuments he claied
were privileged contairedany legal adviceor involved conversations between him and his
clients Rather, Leaberrwithheld anyhing related to his representation of Covington and the
Morans. His broad description undermines his ability to ptoedirst elementLeaberry

should have provided “the specific facts which support a finding of privilege undedtdheeg-
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client relationship for each documentiolifield v. United States, 909 F.2d 201, 204 (7th Cir.
1990} Ott v. City of Milwaukee, No. 09-C-870, 2010 WL 5095305, at *6 (E.D. Wis. Dec. 8,
2010) He did not, and the Court is not inclined teralytake Leaberry at his word that the
documents and information he withheld are protected under the attorney-cliengprivihe
burden is on Leaberry to prove the essential elements of the privilegberry’sconclusory
assertion in his objectionareinadequate to establish the attorroéignt privilege See Ott,
2010 WL 5095305, at *{granting plaintiff's motion to compel becaussfehdants failed to
provide details abouhe documents being withhéld

Leaberry’s privilege log is also inadequatehelentries in té privilege log do not
describehedocuments agelating to legal adviceeommunications or conversatidnstween
attorney and clienfyr discussions of ongognlegal concernsLeaberry provides simple, often
one-word descriptions of the documents such as “email” and “draft correspondffitieg
No. 101-1.] Suchague and generic descriptgdo not allow the Court @ummervilleto
assesseaberry’sclaim of privilege. Thesedescriptions give no indicatias to whether
documents werereated by or for an attorngy whether they weratended to be kept
confidential. The deficiencies in Leaberryjwivilege log make it impossibler the Court to
uphold hs claims of attorneglient privilege. See RBS Citizens, N.A. v. Husain, 291 F.R.D. 209,
219 (N.D. lll. 2013)“Without any explanation of what the documents are, who authored them,
or the purpose for which they were created, the Court determines that the joaity wiahe
disputed documentsmostly spreadsheets containing financial €ad@e not in fact
privileged”).

Presented with inadequate objections and an inadequate privilege log, theaSourt

insufficient information tadetermire whether thdirst essential element of the attorrdient
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privilege has been metee Holifield, 909 F.2d at 204 Any attempt to make this type of
determination without this factual foundation amounts to nothing more than a waste af judici
time and resources.”)Leaberryhas not met his burden to demonstrate that the attatiesy-
privilege applies

While Leaberry’dailure supports a findinghat hewaived the privilege, imposing a
waiverbecause his objections apdvilege logareinadequatés severgabsent bad faith,
willfulness, or fault. Sajda v. Brewton, 265 F.R.D. 334, 338 (N.D. Ind. 2003ge also Am. Nat.
Bank & Trust Co. of Chicago v. Equitable Life Assur. Soc. of U.S,, 406 F.3d 867, 877 (7th Cir.
2005)(“Discovery sanctions may only be imposed where a party displays wilfulnesgjtbad f
or fault.”). Becausehe Courtis not convincedhat Leaberry’snadequate objections and
privilege logarea result of bad faith, willfulness, or fault, the Court declines to impose arwaive

The purpose of discovery is to facilitate an open development of the f@aberryhas
a duty to act in good faith in complying with his discovery obligatialuinson v. J.B. Hunt
Transport, Inc., 280 F.3d 1125, 1132 (7th Cir. 200Federal Rule of Civil Proceduresiates
that the Rule$should be construed, administered, and employed by the court and the parties to
secure the jusspeedy, and inexpensive determination of every action and procéetihmg.
committee notes on the 2015 amendmemtute lexplain that just as the rule applies to the
Court, “so the parties share the responsibility to employ the rules in the sathe'Btiective
advocacyis consistent with-and indeed depends upon—cooperative and proportional use of
procedure.”ld.

This Court ordered Leaberry to communicate with the Morans and Covington in an effort

to obtain their consent. Based on the briefs, it is not apparent that Leaberrgdsaa good
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faith effort to make this communicatichNor is it apparent that Summerville gave Leaberry a
chance to try before filing his second motion to compéhat is apparent is that Leaberry
wishes to withhold an unreasonably large amount of information from Summerville. While
Leaberryhas a responsibility to maintain the confidences of his clients, hbadsa
responsibility tocooperatavith discovery as a litigant. Leaberry’s uncooperative actions are
contrary to the foundational rule of federal civil procedemmervillewas likely aware that
efforts to discover an attorney’s documents and correspondence would run up agaiageprivil
protections, but theituationat hand is avoidable/Nhat follows is the Court’s plan for
cooperative and proportional discovery.
V. Conclusion

For the reasons stated above, the Indiana Rules of Professional Conduct do hibt prohi
Leaberry from disclosing Engleme®emails to Summerville. Thus, Summerville’s first
motion to compel [Filing No. 86] is granted, and Leaberry should produce the seventden emai
subject to tht motion within fourteen days.

As for Summerville’s seond motion to compel, again the Indiana Rules of Professional
Conduct do not prohibit Leaberry from dissilog information to SummervilleHowever, the
Court cannot determine whether the attorney-client privilege should applyitaetvegatories

or the 479 documents mentioned in the inadequate privilege log and declines to impose a waiver.

4 The Morans’ response explains that they are merely withholding their cdresentse

Leaberry has not adequately communicated with them about the information hedsngote
[Filing No. 89, at ECF p..1 It is not enough for Leaberry to raise the issue of informed consent
without making a good faith effort to obtain it. As discussed during the status caefeien
exchange of amsall amount of information from Leaberry to the Morans could have likely
dispelled the current state of confusion and frustration and perhaps eliminatedphis.di
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As such,Summerville’s seconthotionto compel [Filing No. 92] is denied. However, the Court
ordersthe followingin addition:

1. Leaberryshallmake a good faitkffort to communicate with the Morans and
Covington to obtain their informed consent for disclosing the documents and information.
Within twenty-onedays Leaberry shall advise Summerville in writing of the efforts he has taken
to fully comply with this oder and whether he has obtained consent. If consent is obtained,
Leaberry shall, by this same deadline, supplement his discovery resm8sesmervilleand
the partieshall advise the Court in writingf this fact

2. If consent is not obtainedeaberry shalprovideSummervillewith a “quick peek” of
a selection ofwelve documents from the privilege ldgr review. Within twenty-onedaysof
receiving Leaberry’s notice that consent was not obtaBechmervillewill select anddvise
Leaberryin writing of the twelvedocument$e wishes to reviewLeaberry will then produce
the documents to Summerville withtwenty-onedaysof receiving the requesOnce
Summerville has reviewed the documettigpartiesshall meet and confer, then file a status
report advising the Court whether Summerville wishes to puiseésure ofnore documents
listed in the privilege log and whether the parties can come to an agreemeodwctipn. This
arrangement will allow Leaberry to produce some documentseva@wwhile avoiding the
excessive costs offall privilege review and without waiving privilege.

3. If the partieshave gone through all these steps andcstithot come to an agreement
on what documents to produce, upon requistCourt will make ain camera reviewof a
sampling otthe documents to determine the applicability of the atteohent privilege. The
Court will thenorderLeaberry tgoroduce additional documentghe assertion of privilege is

not found to be wholly appropriate.
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As afinal note, theCourt strongly encouragesounselo readthe committeenotes on the
2015 amendmernb Rule 1and recognizéheir shared responsibilityo cooperate and empldlye
FederalRules. “Rule 1of the FederaRulesof Civil Procedure habeenexpandedoy a mere
eightwords, buthoseare wordsthatjudgesand practitionersnusttake toheart.” Chief Jusice
John G. Roberts Ji2015 Year-End Report on the Federal Judiciary (Dec 31, 2015, 6:00 PM),
http://www.supremecourt.gov/publicinfo/year-end/2015year-endrepart.pdf
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