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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
DANNY G. HARMON,
Petitioner,
V. No. 1:15ev-00082JMS-DML

UNITED STATES OF AMERICA,

N N N N N N N N N

Respondent.
Entry Denying Motion for Reconsider ation

The Court granted petitioner Danny Harmon’s second amended motion for relief pursuant
to 28 U.S.C. 8§ 2255 on March 6, 2018, and entered Final Judgment that same date. Before the
Court is the government’s motion to reconsider pursuant to Federal Rule of Civil Peo&8(k)r
For the reasons explained below, the government’s motion to reconsider, dkt. {iéd|ets

|. Legal Standard

Federal Rule of Civil Procedure 59(e) provides that “[a] motion to alter or amend a
judgment must be #d no later than 28 days after the entry of the judgment.” The purpose of a
Rule 59(e) motion is to have the Court reconsider matters “properly encompaasgtision on
the merits.”Osterneck v. Ernst and Whinney, 489 U.S. 169, 174 (1988). HowevelRale 59(e)
motion “is not a fresh opportunity to present evidence that could have been presentet earlier
Edgewood Manor Apartment Homes, LLC v. RSUI Indem. Co., 733F.3d 761, 770 (7th Cir. 2013).
Nor does Rule 59(ekhtitle a party to advance afjadgment a nofurisdictional argument that
could have been presented prior to judgmiebérdasv. Grceic, 847 F.3d 561, 566 (7th Cir. 2017).
Instead, to receive the requested relief, the moving party “must cleabfigist(1) that the court

committeda manifest error of law or fact, or (2) that newly discovered evidence precluaed en
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of judgment.” Id. A “manifest error” means “wholesale disregard, misapplication, or failure to
recognize controlling precedentOto v. Metropolitan Life Ins. Co., 224 F.3d 601, 606 (7th Cir.
2000). Relief through a Rule 59(e) motion for reconsideration is an “extraordinarg[yg¢me
reserved for the exceptional casé&obster v. DeLuca, 545 F.3d 582, 584 (7th Cir. 2008).
[1. Discussion

The government argues that tieurt committed multiple manifest errors in granting Mr.
Harmon’s motion for reliepursuant to 8 2255. The Court will begin by discussing the propriety
of the government’s arguments in a Rule 59(e) motion. Next, the Court will discuss the
government’s gguments as they relate to the performance and prejudicerdgteof®Ir. Harmon’s
ineffective assistance of counsel claitmastly, the Court will discushie government’s objection
to the Court's proposed remedyThe following discussion assumes a knowledge aoid
incorporateghe factual background and analysis in the Court’s Entry granting Mr. Harmon relief
issuedon March 6, 2018.

A. Rule 59(e) Standards

Certainof the government'srguments arproperly raised in a RuleEe) motior—such
as the government’s argument that the Court improperly used hindsight in a manney ¢tontra
Strickland—as they directlyespond to how the Court applied the lamd thus could not have
been raised earlierThese arguments are discussed below.

But many of the governmer#’argument could have been raiper to Fnal Judgment

and thus should not have been raised for the first time in the governmRet#’$9(e) motior.

1 The government implicitly recognizes that certain of its arguments bauvkbut were not raised
prior to Final Judgment, whenstates that one of its reasons for filing a Rule 59(e) motion was
that “the government did not have an opportunity to file a 4hestring brief (which has been
available in similar recent cases).” DR, p. 1 nl1. The lack of poshearing briefsloes not
excuse the failure to not raise these arguments. Closing arguments were rhattefdayties at



See Miller v. Safeco Ins. Co. of Am., 683 F.3d 805, 813 (7th Cir. 2012) (“[Rule 59(e)] motions are
not appropriately used to advance arguments or theories that could and should have been made
before the district court rendered a judgment[.]”) (citation and quotatioksnaanitted). For
exanple, the following arguments all could have been raised in briefing or durinmgclos
arguments at the hearing, but were not: (1) Mr. Harmon’s testimony that he woealértared
an open plea if he knew about it is insufficiemestablish prejudiceard he must instead present
additionalobjective evidence; (2) Mr. Harmon did not have a viable window in which to enter an
open plea; and (3) Mr. Harmon'’s requested remedy of a faméencing presents double jeopardy
concerns and provides him with andwe windfall. These anather arguments addressed below
could have been raised prior to the governiseRtile 59(e) motion.

It is within the Court’s discretion to reject these arguments for failure te tiaesn prior
to Final Judgmentand the Court does so hei®ee Lardas, 847 F.3d at 566. Although the Court
alsorejects these arguments on the merits below, this is only to err on the side of thasewagithe
to provide an alternative basis to deny the Rule 59(e) motion.

B. Deficient Performance

Before addressing the specifics of the government’s arggmaating tahe performance
of Mr. Harmon’s counsel, Jack Crawfortthe Court must first address twdifficulties with the
government’s arguments-irst, he governmerd hindsight argumeriails to analyticallyseparate
the performance and prejudice elensafitan ineffectiveassistanc®f-counsel claim. These are

distinct inquires that require different anags The performance inquiry requires the Court to

the end of the hearing. Moreover, the government did not request an opportunity to submit a post
heaing brief during the hearing or by way ofnaitten motion after the hearingvhen no such
briefing was ordered by the Court. The government’s regret that it did not haeppbitunity

comes only after the Court ruled in Mr. Harmon’s favor.



determine whethécounsel'srepresentatiorfell below an objective standard okasonableness,”
while the prejudice analysis asks“ihere is a reasonableprobability that, but for counsel's
unprofessionalerrors, the result of the proceeding would haveendifferent.” Strickland v.
Washington, 466U.S.668, 688, 6941984). The government is correct that counsel’s performance
cannot be judged based on hindsigtitat is, the Court mustréconstruct the circumstances of
counsel’s challenged conduct, and to evaluate the conduct framets perspective at the time.”
Id. at 689. The prejudice inquiry, however, requires the Court to predict what mamkelhappened
but for counsel's deficient performance. Analyzing these elements pasecritical, and the
government’s failurea do so throughout its brief makes addressing its arguments difficul
Secondand more importantly, the government argues as if Mr. Harmon could only have
entered an open plea to the drug charges before the superseding indictmdeatwesi¢chadded
theattempt to kill and intimidate witness chargest-or example, the government argues that “the
window of time the Court envisioned for [Mr.] Harmon to plead ‘open’ did not in fact exidit”
77 at p.7 (capitalization altered). But the Ctiaranalysiglid not depend on Mr. Harmon entering
an open plea before the superseding indictmbht Harmoncould have entered an open guilty
plea to just the drug charges at any time, including long after the superseditrgemdiwas filed.
Nor, asthe government argues later in its motion, did Mr. Harmon himself predicateihis‘cfa
pleading operbefore the superseding indictment.1d., p. 20 (citing dkt. 14,p. 15). The
governmentites Mr. Harmofs First Amended Motion to Vacate in supportlos argument, but
his Second Amended Motion to Vacate superseded his First Amended Motion and was operative
at the time of the hearing. It contains no such limitation on Mr. Harmon'’s ciaedkt. 67 at p.
3 (“Trial counsel was ineffective by failinp properly advise Petiti@nthat he could choose to

plead guilty without the benefit of a plea agreement or cooperation with the GoverhmEmis,



contrary to the government’s positiontire instantnotion, neither Mr. Harmon’s argumentor

the Caurt's analysis depended on Mr. Harmon entering an open plea before the superseding
indictmentadded the witness charges against. hifollowing the superseding indictment, Mr.
Harmon could have entered an open plea to the drug charges and proceeded to trial on $he witnes
charges.

With these two important points in mind, the Court turns to the performance elérhent.
Court concluded that Mr. Crawford’s performaneas deficient in four respects

First, he failed to recognize and communicate to Mr. Hartherstrength of the

government’s case as it changed over time. Second, he advised his client either that

he could only plead guilty if he cooperated with the government (according to Mr.

Harmon), or that he should not plead guilty because the accepfaaspansibility

reduction would not be of any benefit to him (according to Mr. Crawford). Third,

he failed to extend and participate in plea negotiations with the government. Fourth,

he operated under the belief that if Mr. Harmon wanted to plead ddiltyJarmon

would have to plead guilty to all charges, not just the drug charges.

Dkt. 75, p. 7.

Contrary to the government’s position, the Court did not utilize hindsight in reachggy the
conclusions For example, the Court only considered informakioown to Mr. Crawford when
concluding that he failed to recognize and communicate the strength of the case Mgainst
Harmon as it changed over time. get forthin detail in the Court’s Entrygee dkt. 75, pp. 1412,
there was substantiavidenceknown to Mr. Crawfordthat Mr. Harmon was guilty of the drug
charges. ¥t even after having this informatiolr. Crawfordincorrectly and continuously told
Mr. Harmon thathe case agash him was “weak” and “bullshit,and Mr. Crawford’s opinion
about thisnever changedThe fact that Mr. Crawford made these representations to Mr. Harmon

when Mr. Crawford knew that the government’sase was actually strorapnstitutes deficient

performance. And, importantly for the purposes of the government’s motibis, conclusion is



reached only by assessing what Mr. Crawford knew at the-tilm& is, it is reached without
hindsight?

Hindsight was alsarrelevantwhenconsidering whether it was deficient performance for
Mr. Crawford to incorrectly represent the law to Mr. Harmon by telling hian fie could only
plead guilty if he cooperated with the government. An operpéeany timebefore tria—would
have allowedMr. Harmon to plead guilty to the drug charges without cooperating with the
government.Mr. Harmon testified that he relied on Mr. Crawford’s statement about hig/dbilit
plead, and the Court credited Mr. Harmon'’s testimorgee, e.g., dkt. 68, pp. 54b2. Similarly,

Mr. Crawford incorrectly stated to Mr. Harmon that he had to plead guilty to all chrgesor

not at all. I1d., p. 44. Simply put, Mr. Crawford provided incorrect legal advice to Mr. Harmon in
two important respects, and this constitutes deficient performance. Thedibnodt rely on
hindsight in reaching this conclusion.

Finally, hndsight isalsounnecessary to conclude that Mr. Crawford’s representations to
Mr. Harmon regarding what conduct he would have to admit in ordgaitoa decrease of two
offense levelsinder U.S.S.G. 3E1.1 for acceptance of responsibility were inaccurate statement
of the law, as detailed in the Court’s EntSee dkt. 75, pp. 12-13.

Noticeably absent from the government’s hindsight argumentiscavethe four specific
ways in which the Court concluded Mr. Crawford provided deficient performance werethfec
with hindsight. Giving unquestionably incorrect legal adwies least with respect to settled areas
of law—is deficient grformance whenevdris given. The performance inquiry askslywhether

“counsel’s representatiorfell below an objective standardof reasonablenessrickland, 466

2 The government acknowledges that grossly mischaracterizing evidence and cgnaiatient
to go to trial can constitute deficient performan8ee dkt. 77, p. 20.



U.S.at 688,andit could not be objectivelyeasonabléor Mr. Crawfordto incorrectly represent
well-settled law to his client, especially when the legal advice was important to hddaiinon
would proceed.Seg, e.g., United Sates v. Lewis, 477 Fed. Appx. 79, 82 (4th Cir. 2012) (“[&V]
cannot expect criminal defense lawyers to be sdarg e muwst demand that they at least apprise
themselves of the applicable law and provide their clients with a reasonabhatacdescription
of it.”) (citation and quotation marks omitte@nith v. Sngletary, 170 F.3d 1051, 1054 (11th Cir.
1999) (Ignorance ofvell-defined legal principles is nearly inexcusable.The government does
not meaningfully attempt tshow that the law requires otherwise.

In sum, the government has failed to show that the Court committed a maniesh er
concluding that Mr. Gawford’s performance was deficient.

C. Pregjudice

The government takes issudth the Court’'s prejudice determination in several respects.
The Court begins by reviewing the relevant law regarding prejudibe. prejudice inquiry asks
whether‘thereis areasonablgrobabilitythat, but for counsel’s unprofessionalrors,the result
of the proceeding would haveeendifferent.” Strickland, 466 U.S. at 694. “A reasonable
probabilityis aprobabilitysufficient toundermine confidende theoutcome.”ld. at694. “In the
context of pleas a defendant must show the outcome of the plea process would have be#n differe
with competent advicé. Lafler v. Cooper, 566 U.S. 156, 163 (2012). For Mr. Harmon, who did
not enter an open pldaut insteadwvent to trial, prejudice requires him to show that there is a
reasonable probability he would have entered an open plea to the drug cBaegds.

First, the government argues that Mr. Harmon failed to present argfiebjevidence that
he would have entered an open plea to the drug charges rather than prdoeteidingrhey point

out that when Mr. Crawford asked Mr. Harmon aboplea agreement including a sentence of



thirty years’ imprisonment Mr. Harmon said, “forget thalkt. 68 p. 30, andan open plea would
expose him to a sentence of close to thirty years. Relatedly, the gew¢pomts out that none of
the pretrial phone calls between Mr. Harmon and Mr. Crawford played duringetueny showed

that Mr. Harmon desired to plead guilty

The government is correct that the Seventh Circuit has held that a&hegyaion . . that
[the defendantjvould have insisted on going to trial isufficient to establish prejudice. Instead,
hemust go further and present objective evidenceahaasonable probability exists that he wloul
have taken that step.”Long v. United States, 847 F.3d 916, 923 (7th Cir. 2017) (citations and
guotation marks omitted)It follows that the converse is truhere must be objective evidence
showing a reasonable probabilityat Mr. Harmon would have entered an open pldzrahan
proceeding to trial.

Contrary to the government’s position, Mr. Harmon met this showing. Tjeetwle-
evidence requiremean be met with the plaintiff's owstatementcredited by the Courthat he
would have pld guilty, so long agherelevant circumstances are consistent whik statement.
See Lee v. United States, 137 S. Ct. 1958, 196@2017) (“Courts should not upset a plea solely
because opost hoc assertions from a defendant about how he woule deaded but for his
attorney’s deficienciesJudges should instead look to contemporaneous evidence to substantiate a
defendans expressed preferencgs.

The Court credited Mr. Harmon’s testimonyatthe would have pled guilty to the drug
charges had he known he could plead guilty without cooperating with the goneamdef he had

known the strength of the government’s case against him. The contengusr&reumstances

3 Notably, though, the Seventh Circuit has called into question the igbjesidence requirement,
stating that it has “shaky foundationdzoster v. United Sates, 735 F.3d 561, 567 (7th Cir. 2013).



supportthis. Mr. Harmoradmitted to Mr. Crawford that he was guilty of the drugs charges fro
the beginning, although he denied he was guilty of the witaegseringcharges.This is consistent
with being willing to pleadjuilty to the former but not the lattett is also entirely understandable
that Mr. Harmon had no interest in entering a plea agreement reghirtgyg/ears’ imprisonment,
nor expressed to Mr. Crawford a desire to plead guilty, because MvfdZuaconsistently and
incorrectly represented thlr. Harmon that the government had no case against him. When
counsel’s constitutionally deficient performance caused Mr. Harmonigv&¢here was no reason
to plead guilty, it makes little sense, as the government requests, @mihd¢o hold hisdlse belief
against him when assessing prejudicin sum, the “contemporaneous evidenteg, 137 S. Ct.
at 1967, is consistent with Mr. Harmon'’s credible testimony thatdwédahave pld guilty to the
drug charges but for counsel’s deficient performance, and thus the Court didket manifest
error.

Thegovernmenhextargues that only in hindsight does it even appear that Mr. Harmon had
a viable option to enter an open plea to the drug chaiféisere ever was an option to enter an
open pleathe government argueésny such promise had passed before [Mr.] Crawénmtgred an
appearance in this case.” Dkt. 77 af p.According to the governmemtyen after an open plea to

the drug charges, “the government almost certainly still would hauegbt the witnesselated

4 The government also makes much of the fact that,l@tter to his appellate attorney following

trial, Mr. Harmon expressed several problems with Mr. Crawford, but did not complain about hi
failure to advise him to plelaguilty. See dkt. 77, pp.15-16. But there is no evidence that, at the
time Mr. Hamon wrote this letter, he knew he could have entered an open plea to the drug charges
Thus this argument, like many of the government’s arguments, fails to account @ravford’s
inaccurate representations of the law to Mr. Harmon. If Mr. Harmon did not knoaulehave
entered an open plea without cooperating with the government, he would have no reasan to lodg
such a complaint about Mr. Crawford.



charges.” Id. at p.8. More generally, the government faults the Court for not considering the
witness charges in its prejudice analysis.

As noted above, the government is incorrect thatCourt’s analysis depended on Mr.
Harmon entering an open plea at a specific tilde. Harmoncould have entered an open guilty
plea to just the drug charges at any time, including long after the supe@rsetictment was filed,
and proceeded to ttian the witness charge#gain, his would have been consistent with Mr.
Harmon’s statements to his counsel that he committed the drug offenses but ndhése w
offenses. And had Mr. Harmon done so, it is difficult to see how the withess chamgshe
prospect of being found guilty of therwould affectthe Court’s prejudice analysis in the way
the government suggests.

The Court has already concluded that Mr. Harmon has met his burden to prove that he
would have entered into an open plea on the drug charges but for counsekntipédiormance,
so all that remains is for the Court to determine whetiexeis a reasonable probabilithat the
resultof the proceedingvould havebeendifferent.” Srickland, 466U.S.at694 As explained in
the Court’s Entrysee dkt. 75,p. 16,there is a reasonable probabilityat Mr. Harmon would have
received a lesser sentence for the drug charges had he entered an open plea tastheciedt
what, if any, effect the witness charges would have on this, even without the behefdsght.

This is especially true given that, as tliwgrnment recognizes, dkt. 4.9, Mr. Harmon faced a
lower sentencing range dime witness charges than on the drug chargeghanel is a reasonable

probability that the Court would have sentenced him concurrently on those charges.

® The Court does not rely on hindsight in assessing prejudice, including the fadt thérmon

was acquitted of the witness chargesrial. But hindsight is arguably permissible when assessing
prejudice, although this question appesrsiewhatinsettled. See Shaw v. Wilson, 721 F.3d 908,
918 (7th Cir. 2013) (“[W]hen evaluating prejudice, unlike when evaluating attorney penfmegma
hindsight is permissible.”see also Lockhart v. Fretwell, 506 U.S. 364, 37X2 (1993) (explaining



The government’s focus on what would have happened with the witness chargeslhses sig
of the fact that the Court need only conclude that there is a reasonable protrebiisult of the
proceeding would have been different, which “needn’t be a 5@pieoc greater chance&anley
v. Bartley, 465 F.3d 810, 814 (7th Cir. 2006). The governmegmibap<orrectthat Mr. Harmon
may have ultimately been found guilty of the witness charges, or that the open plealtog
charges would not have workexait in Mr. Harmon’s favor. But there is also a reasonable
probability thatthegovernment may have elected not to proceed with the witness charges after an
open plea to the drug charges, or that Mr. Harmon would have been acqtittedwitness
chargesor, if convicted, he would haweceived a lesser sentence thartfendrug charges that
would haverun concurrently. If any of these possibilitie®ccurred, an open plea to the drug
chargesvould have benefitted Mr. Harmon. Thus the Court’s decision not to focus on the witness
charges was warranted and not a manifest error.

Finally, the government contends that the Court expardedkland in a manner
inconsistent with Supreme Court precedent$he Court’s reasoning, says the government, is
inconsigent with the Supreme Court’s dictate that “defendants have naoidet offered a plea.”
Lafler, 566 U.S. at 168 (citiniylissouri v. Frye, 566 U.S. 134, 148 (2012)). If a defendant is not
entitled to a negotiated plea option, the government suggests toaflicts with Lafler for the

Court to reason that he is entitled to an unnegotiated plea ofgenkt. 77,p.17.

why hindsight is permissible when analyzithg prejudice element of an ineffecti@ssistance
of-counsel claim)Eddmonds v. Peters, 93 F.3d 1307, 1326 n.5 (7th Cir. 1996) (“Hindsight is
relevant only to the question of prejudice, not to that of deficient performancie Rjjller v.
Zatecky, 820F.3d 275, 27&9 (7th Cir. 2016). Although the Court’s conclusion with respect to
prejudice would be the same either way, if hindsight could be coadithex prejudice analysis
would be rather straightforward, since the jury’s finding that Mr. Harmon waguilby of the
witness charges could be considered.



But there are clear differences between the prejudice analysis when a defersldr@ say
would have pld guilty via a plea agreement and when he says he would have entered aeapen pl
The most obvious being that that the government has no control over thsitatiton, but has
complete control over the former. This difference is criticsh&reasoning irFrye, which holds
that in order to show prejudice in the pkgreement context defendants “must alsow that, if
the prosecution had the discretion toaant . . ., there is a reasonable probabilitizat] the
prosecution . . would [not] have prevented the offer from beiagcepted oimplemented. 566
U.S. at 148. The Supreme Court described this additional requiremepasticular importance
because a defendant has no right to be offered & pléa It thus follows that, when a defendant
has sole control over his right to enter an open plea, this additiomainghis not required.
Accordingly, the Court rejects the government’s suggestianits decision conflicted withafler
or Frye and impermissibly expand&tickland.®

The government’s various arguments fail to demonstrate that the i@ade a manifest
error in concluding that Mr. Harmon was prejudiced by Mr. Crawford’Eiéet performance.

D. Remedy

The government’s final argument is that the Court’'s proposed rem@dgntencing Mr.
Harmon as if he entered an open plea to the drug charges and permitting hknfdo tas

acceptance of responsibility reductidaring resenteneg—is contrary to the lawSpecifically,

® The governmenasserts that the Court’s decision announced a “new rule” that the “failure to
provide pinpoint advice about an open plea prospecpeis se constitutionally datient
performance.”Dkt. 77,p. 1819. Nothing in the Court'decisioneven approaches the creation of

a per se rule. As instructed by the Supreme Court, eurt engaged in a “cadxy-case
examination,Lee, 137 S. Ct. at 1966 (citation and quotation marks omitted), and concluded that
Mr. Crawford’s gross misrepresentations about the strength of the govesicessg and his
multiple incorrect statements about the law constituted deficient performands aask. The

Court need not and does not decide whether simiflaldg legal advice regarding the availability

of an open plea would constitute deficient performance in other circumstances.



the government contends that “the Court’s imposed remedy either injects a dophateyassue

into this case, or rewards [Mr.] Harmon with a windfall.” Dkt. 77 at p. 3 government relies
solelyon the folowing language fronhafler to support its argument: “Sixth Amendment remedies
should be tailored to the injury suffered from the constitutional violation and should not
unnecessarilynfringe on competing interests,” thus the remedy must “neutralizaititedf a
constitutional violation, while at the same time not grant a windfall to the defend&®.U.5. at

170 (citations and quotation marks omitted).

The Court’'s remedyis consistent with the guidance liafler. But for Mr. Crawford’s
deficient peformance, Mr. Harmon could haeatered an open pléathe drug charges acduld
have argued at sentencing for a fpant reduction in his offense level for acceptance of
responsibility.

The government suggests that this is an impermissible “wihtfaMr. Harmon because
double jeopardyrotectionsprevent the government from-tging Mr. Harmon on the witness
charges, since he was found not guilty at trial. Notably absent, however, is anstisagigem
the governmenihat a more appropriatemedy would be. It cannot be, as the governméattls
of suggested remeayplies, that there is no remedy for a defenaddmisecounsel was ineffective
with respect to some charges, wiie@ government does not get tetngthe defendant on related,
yet different charges. Moreover, the government asserts that Mr. Harnven™oeuld have been
in the position in which he now finds himself. But that is simply not true. As eeglabove,
Mr. Harmon could have entered an open plea to the drug charges, proceedédridhg witness
charges, and been found not guilty. Had that occurred, Mr. Harmon would find himself in the

exact position the Court’s order places him.



Of course the Court cannot rewind time, but its order places Mr. Harmon in asodlese t
position he would have been had his counsel not provided ineffective assistance, withtg gra
him a windfall. This is in accordance with the Supreme Court’s guidance, which tsutiges
Court has some discretion in fashioning the appatprniemedy See Lafler, 566 U.S. at 171
(holding thatonce it has been determined that the defendant would have entered a plea but for
counsel’s errors, “the court may exerciscretion in determining whether the defendant should
receive the term of imponment the government offered in the plea, the sentence he received at
trial, or something in between.”). Accordingly, the Court did not make a manifestreardering
the remedy it did.

[11. Conclusion

For the reasons explained above, the government’s motion for reconsideratipn/]ckt.

is denied.

IT ISSO ORDERED.

Date: 5/23/2018 OWMW m

/Hon. Jane M]agémz-Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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