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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DAVID FRYE TRUSTEE,
INDIANA LABORERS WELFARE,
PENSION AND TRAINING FUNDS,

Plaintiffs, No. 1:15ev-00137IMS-MJID
VS.

INDIANA CONCRETE SAWING AND
DRILLING, INC.,

N N N N N N N N N N N N

Defendant.
ORDER ON MOTION TO CHANGE VENUE

This matter comes before the Court on Defendant’s Motion for Change of Venue. [Dkt.

13.] For the reasons set forth below, the CBIEFNIES Defendant’s motion.
l. Background

On February 2, 2015, David Frye (“Plaintiff”) sukdliana Concrete Sawing and
Drilling, Inc. (“Defendant”), alleging that Defendant had violated the IBgge Retirement
Income Security Act of 1974 (“ERISA”]Dkt. 1.] Plaintiff alleged that Defendant 1) had
committed to making contributions to the Indiana Laborers Welfare Pensionanoh@runds
(“the Funds”) and 2) had committed to allowing the Funds to examine Defendants| papks
and records, but that Defendant had failed comply thig#seobligatiors. [Id. 116-10.] Plaintiff
also alleged that the Funds maintain their office and principal place of busifiessa Haute,
Indiana—i.e., within the Southern District of Indianand that Defendant & corporation with
its principal place of business in Fort Wayne, Indiana—i.e., within the NortherncDitri

Indiana. [d. 12-3.]
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On April 21, 2015, Defendant moved the Court to transfer this case to the Northern
District of Indiana Fort Wayne Divisin. [Dkt. 13.]Defendaninitially argued that venue in this
Courtwasimproper under 28 U.S.C. 8§ 139%e¢ id], such that transfer was mandatddge28
U.S.C. 1406(aj* The district court of a district in which is filed a case laying venue in the wrong
division or district shall . . transfer such case to any district or division in which it could have
been brought.”). In response, Plaintiff observed that, regardless of Deferatgatisent, venue
is proper in this Court under ERISA’s specific venue provisiSeeDkt. 16 at 2 (citing 29
U.S.C. § 1132(e)(y Where an action under this subchapter is brought in a district court of the
United States, it may be brought in the district where the plan is adminjdtgrédefendant
conceded as much inplg, [seeDkt. 17 at 2], but Defendant then argued that the Court should
nonetheless transfer this cgmesuant to 28 U.S.C. § 1404(&efe id. That subsection gives the
Court discretion to transfer a case, and Defendant asked the Court to exesdisertion
because it would allegedly Ipgore convenient to litigate this case in the Northern District of
Indiana. Bee idat 26.]

Defendant raised this argument for the first time in its reply brieffl@m@ourt observed
that such arguments are tgpily waived. [Dkt. 20 (citindrives v. Whiteside Sch. Dist. No. 115
575 F. App’x 678, 680 (7th Cir. 2014)).] The Court, howesatso observed that it maya
sponteconsider whether transfer under 28 U.S.C. § 1404&ppsopriate, ando rather than
ignore Defendant’s argumextthe Court ordered the parties to submit supplemental briefing on
the issue.lfl.] The parties have now done so, and the Court now addresses their arguments.

Il. Discussion
A district court may transfer a civil action to any other judicial district in which therac

could have been brought, provided that such transfer is “in the interest of justiaé’psomote



“the convenience of parties and witnesses.” 28 U.S.C. § 1404(a). The parties in thigrease
thatthis actioncould have been brought in either the Northern or Southern District of Indiana,
[seeDkt. 21 at 2; Dkt. 22 at]land the only question is thus whether transfer to the Northern
District will promotethe interests of justice and the convenience of the parties and witnesses.
This determination requires“flexible and individualized analysis” that accounts for “all factors
relevant to convenience and/or the interests of justiRkestarch Automation, Inc. v. Schrader-
Bridgeport Int’l, Inc, 626 F.3d 973, 978 (7th Cir. 2010) (quotBigwart Org., Inc. v. Ricoh
Corp., 487 U.S. 22, 29 (198B)Specific factors to consider in the “convenience” analysis
include “the availability of and access to witnessésdth party’s access to and distance from
resources in each forytmand“the location of material events and the relative ease of access to
sources of proof.Td. Specific factors to consider in the “interest of justice” analysis include
“docket congestion and likely speed to trial;” “each court’s relative fantyliasith the relevant
law;” the “desirability of resolving controversies in each locale;” and thattoglship of each
community to the controversyld. The Court should balaaeach of these factotsut the Court
will typically not disturb the plaintiff's choice of forum unless thatance'is strongly in favor
of the defendant[.]Tn re Nat'l Presto Indus., Inc347 F.3d 662, 663 (7th Cir. 2003) (quoting
Gulf Oil Corp. v. G@bert, 330 U.S. 501, 508 (1947)

A. Convenience

The parties first dispute whether the Northern or Southern District would be more
convenient for their officers and representatives. Defendant notes that ifibas afly in the
Northern District of Indiana and does business only in the Northern District oh&ndi@kt. 22
at 4], with the implication that it would be more convenient for it to defend this case in Fo

Wayne. Bee id. Plaintiff, however, has offices only in Terra Haute, [Dkt. 21 at S5]hdbat a



transfer to Fort Wayne would necessarily make it more difficult for Plaintgtitsue its cause
of action.In light of this geographical arrangement, it appears that transferringtgsa Fort
Wayne wouldsimply shift the inconvenience fromefendant to Plaintiff.

The goal of transfer, however, should be to eliminate—not merely Smfy—
inconveniencéo the partiesSee, e.gKey Electronics, Inc. v. Earth Walk Commc’ns, JiND.
4:13-CV-00098SEB-DML, 2014 WL 2711838, at *8 (S.D. Ind. June 16, 2Qt#)ng In re
Nat'l Presto Indus.Inc. ., 347 F.3d 662, 665 (7th Cir.20P8)[T] he effect of a transfer cannot
be merely to shift the inconveniences from one party to the 9theze also, e.gGilman v.
Walters No. 1:12€V-0128SEB-TAB, 2012 WL 3229283, at *3 (S.D. Ind. Aug. 6, 2012)
(citation omitted) (“[WE must ensure that tleéfect of this transfer is no&‘mere shift b
inconveniences among parties.”). Hence, even if a transfer of this case lveoconvenierfor
Defendantthe fact that such conveniena®uld come only at Plaintiff's expense militates in
favor of denying Defendant’s motion.

The parties thedispute the convenience of litigating this case for their likely witnesses.
Plaintiff asserts that its likely witnesses reside predominantly in TerraHauwth that litigating
this case in Indianapolis would be more convenient than litigating this case Wgme. [Dkt.

21 at 6;see alsdkt. 2141 (Aff. of Tim Patrick).] Defendant asserts that its likely witnesses “are
believed to reside in the Northern District [of Indiana] or are Michigan residesnich that they
may more easily travel to Fort Wag than to Indianapolis. [Dkt. 22 atse alsdkt. 22-1
(Supplemental Aff. of Thomas K. Lowry).]

As an initial matter, the Court finds it speculative for Defendant to assert that litigating
Fort Wayne would be more convenient than litigating in Indianapolis: if Defendaitttesses

plan to fly from Michigan to Indiana, then it may in fact be more convenient for themtto fl



Indianapolis than to Fort Wayne. In addition, depending/bere in the Northern District of
Indiana Defendant’s witnesses reside, Defendant’s withesses may acteatlps$er to
Indianapolis than Fort Wayne. Thus, Defendaotigent representation® not establish thats
witnesses would in fact find it more convenient to litigate in the Northern Districthiea
SoutherrDistrict.

Next, everassuming that is more convenient for some of Defendant’s witnesses to
litigate this case in the Northern District of Indiatlas does not end the analysisist as it is
inappropriate to transfer a case if doing so would merely shift the inconveniencerfeparty
to another, it is inappropriate to do so if transfer would merely shift inconveniemseire
witnessto anotherSee, e.g.Transnord, Inc. v. Saenkio. 87 C 9356, 1988 WL 31455, at *2
(N.D. lll. Mar. 25, 1988)“A plaintiff' s choice of forum should not be disturbed where transfer
merely shifts, rather than eliminates, inconvenience to the parties or withess$ere, a transfer
from Indianapolis to Fort Wayne could make it easier for some of Defendam&sgas to
appear at trial, but at the same time, such a transfer would make it more ddfi€l#intiff's
Terra Hautebased witnesses to so appear. Transfer, that is, would merely shift the incorerenienc
to Plaintiff's witnesses, such that this factor doessupport transfer.

Defendant theaddresses the parties’ resources and the ease of access to evidence and
sources of proof. Defendant observes that it is a “small, locally-owned busitiefisav
employees,” [Dkt. 22 at 4], and that “records and documents, including the payradisracor
related information” at issue in this case, are located in the NortherrcDiddit. 17 at 3.] It
thus asserts that it would be overly burdensome to try to produce these matariatsation

outside the NortherDistrict of Indiana [SeeDkt. 22 at 4.]



This assertion overstates Defendarfleged burden. As Plaintiff notes, the location of
documents has little weight in tineoderntransfer analysis, as technology and electronic
discovery have obviated many of the concerns associated with producing such doctesents.
e.g, Got Gold? LLC v. Templé&o. 12-2278, 2013 WL 139436, at *1 (C.D. lll. Jan. 10, 2013)
(“Plaintiff correctly notes that technology permitting electronic discovery dihesithe
relevance of the location of documentsAgaro Co. v. Bacou-Dalloz USA Safety, JiND.
1:03CV-01406DFH-VS, 2004 WL 1629566, at *3 (S.D. Ind. July 21, 20@ation omitted)
(“[T]o the extent that the partiesVidence consists of records and documengg;, libcation is a
small matterin these more modern days of photocopying, faxing and eteetronic means of
retrieval.”); accord, e.g., ESPN, Inc. v. Quiksilver, |re81 F.Supp.2d 542, 548 (S.DW
2008) (“In an era of electronic documents, easy copying and overnight shippingctibis fa
assumes much less importance than it did formerlytis factor thus has little relevance in
deciding whether transfer is appropriate.

Defendant finally relies heavily ddanley v. Omarc, In¢6 F. Supp. 2d 770 (N.D. Il
1998). BeeDkt. 17 at 2-5; Dkt. 22 at 4-5.] There, the plaintiff alleged that Omarc, Inc. had
violated ERISA by failing to make contributions ttaagepension fund. 6 F. Supp. 2d at 772-
73. The fund was administered in Naperville, lllinois, and the defendant was a idey Je
corporation with its principal place of business in Atlantic City, New Jeldegt 772. The
plaintiffs filed suit in the Northen District of Illinois, but that court ultimately transferred the
case to New Jersel. It noted that many more witnesses were located in New Jersey than were
located in lllinois; that the defendant was a small company that lacked thecesstmuliticgate

the case far from its home; and that New Jersey was the site of the evenfsigevto the



litigation. Id. at 775-77. It thus determined that these factors outweighed the deference typically
granted to a plaintiff's choice of forurtd. at 777.

Defendant in this case contends that it is in the same position as the defertdianiey)
insofar as Defendant alleges that it, too, is a small company that would prefeate litithe
judicial district where many of its potential withesses are locfiidd. 17 at 2-5.] The Court,
however, finds that this case is easily distinguishable flamey. in that case, the New Jersey
based defendant and its witnesses were faced with litigating a @sdlinois forum located
halfway across the country. Here, in contrast, the Fort Wagsed Defendant faces only a two
hour drive to Indianapolis. The degree of inconvenience in this case is simply not comfmarabl
the degree of inconveniencehtanley, and Defendant’s reliance on that case thus does little to
support its position.

Ultimately, then, the Court finds that the convenience factors outlined abovegalg lar
neutral. Both the parties and their witnesses will inevitably face inconvenmmenmatter where
this case is tried, and to the extent that Defendant is in fact a small company witth limite
resources, the close proximity of Indianapolis and Fort Wayne will rtetgjay burden
Defendant faces. The convenience analysis therefore does not stronglydastar.

B. Interests of Justiceand Plaintiff’s Choice of Forum

As noted above, the “interests of justice” involve factors such as docket congistion;
courts’familiarity with the relevant law; and the interest in havimgpl controversies resolved
within the relevantommunity.Research AutomatioB26 F.3d at 978The parties in this case
did not discuss the first two factorsepDkts. 17, 21 & 22], and the Court thus assumes these
factors are neutral to the transfer analyBliefendant then briefly arguist the interest in

having local controversies resolved within the relevant commimityrstransfer to the



Northern District of Indiana, eanyERISA violation that actually occurred this casevould
have necessarily occurred when Defendant failed to make necessaryfsawyimée operating in
the Northern District. [Dkt. 22 at 4.] Defendant, however, does not explain why sugédalle
violations are of any particular importance to the Northern District of magliand indeed,
Defendantepeatedly asserts that is a sma#ibass that presumably has little influeocehe
community as a wholeSkee, e.g Dkt. 17 at 4; Dkt. 22 at 4.] The Court thus finds it difficult to
imagine that the community within the Northern District of Indiana has spgcel concern that
this cag be decided close to home, such that this facébmest—only minimally favors
transfer.

The partieshendevote the majority of their discussion of the “interest of justice” to the
plaintiff's choice of forum. $eeDkts. 21 & 22.] As noteéarlier, the Court must respect the
Plaintiff's choice and will typically not disturb that choice unless the balahother factors
strongly favors transfeGeePresto Indus347 F.3d at 663. In addition, Congress intended for
ERISA’s special venue provisiots help “protect the financial integrity of employee benefit
plans” by allowing the plans to file suit “in the district where the plan is administéadan v.

M & W Dozing & Trucking, In¢.727 F. Supp. 417, 419 (N.D. Ill. 1989). Giving the plans the
option to litigate in such a district advand@sngressional intent by relieving the plans of the
“undue hardship and expense to the funds” that would result from forcing the plans @ litigat
elsewhereld. As a result, a plaintiff's choice of forum in aRRESA action is “entitled to

especially great weightCent. States, Se. & Sw. Areas Pension Fund v. Salasnek Fisheries, Inc.
977 F. Supp. 888, 890 (N.D. Ill. 1998ke also, e.gChicago Truck Drivers, Helpers &
Warehouse Workers Union (Indep.) Pension Fund v. Bhd. Labor Leaon§3 C 1803, 1993

WL 385133, at *2 (N.D. Ill. Sept. 27, 199@)1] n deciding a motion to transfer under section



1404(a) in the context of an ERISA action, we treat the Plaintiff's choice of faswrprimary
consideratiory).

Here, Plaintiff filed suit in this district, and the Funds’ Collection Managemsited an
affidavit specifically stating that litigating in a different district would “increteFunds’
litigation costs and expenses because it will increase travel expenses andatetkegtayment
of lodging expenses.” [Dkt. 21-1  7.] The Court thus finds that ttyiagurrent matter ithis
district would in fact advance the Congressional goal of protetttsm&undsfinancial health,
and the Court consequentyants great weight to Plaintiff’'s choice of this forufarthermore—
and as explained abovehetother factors encompassedhia “convenience” and “interest
justice” analysis—at most—only minimally support a transfer to the Northern District of
Indiana.As such, the Court finds that the great weight attributed to Plaintiff's choiceurhfis
sufficient to render transfer inappropriate.

In resisting this conclusion, Defendant again relieglanley [Dkt. 22 at 4-5.] There, the
court notedhat a plainff's chosen forum—even in an ERISA actier“is not absolute and will
not defeat a welftounded motion to transfer.” 6 F. Supp. 2d at 775. As explained above,
howeverHanleyinvolved a situation in which the convenience factors much more strongly
favored transfer than do the same factors in this case. Thus, élamlel/stands for the
proposition that the plaintiff's choice of forum is not entitled to “absolute” deterghe
decision in that case does not change the Court’s conclusion thidis-@ase—it should respect
Plaintiff's choice of forumThe 1404(a) factors in this case are not arrayédtasgly in favor”
of transferPresto Indus347 F.3d at 663s they were ilHanley and so the Courtill not

override Plaintiff's choice forum. Defendant’s motion is accordim@BNIED .



[I. Conclusion
For the reasons set forth below, the CRENIES Defendant’s Motion for Change of

Venue. [Dkt. 13.]

Date: 07/01/2015 ! ; Fﬁvg mm;»

MarJJ, Dinmﬁrc
United States{Magistrate Judge

Southern District of Indiana
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