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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
NATHAN PHILLIPS,
Plaintiff,
VS. No. 1:15¢cv-0015:JMS-MPB

JULIAN C. WILKERSON,
CITY OF INDIANAPOLIS,

Defendants

Presently pending before the CourDsfendantCity of Indianapolis and Indianapolis
Metropolitan Police Department IMMPD”) Detective Julian C. Wilkersots (collectively
“Defendants”Motion for Summaryudgment,filing No. 53, on all of PlaintiffNathan Phillips’
Fourth Amendmentlaims, Filing No. 3J0. Mr. Phillipsoppose®efendantsmotion. [Filing No.
62.] For the reasons that follow, the Co@RANTS IN PART AND DENIES IN PART
Defendants’ Motiorfor Summary Judgment.F{ling No. 53]

l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that a trishmsecessary because
there is no genuine dispute as to any material fact and, intheamipovant is entitled to judgment
as a matter olaw. SeeFed. R. Civ. P. 56(a)As the current version of Rule 56 makes clear,
whether a partasserts that a fact is undisputed or genuinely disputed, the pastysapport the
asserted fact by citing to particular parts of the recorcuding depositions, documents, or
affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the

materials cited do not establish the absence or preseraogeotiine dispute or that the adverse
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party cannot produce admissible evidence to support the faet. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal know)esigfeout facts that would be
admissible in evidence, and show that the affiant is competentifp tesmatters stated-ed. R.
Civ. P. 56(c)(4) Failure to properly support a fact inpgsition to a movant’s factual assertion
can result in the movant’'s fact being considered undisputed, aedtipdly in the grant of
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court need only considertetisfacts
that are material to the decision. A disputed fact igeria if it might affect the outcome of the
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
other words, while there may be facts that are in dispute, symutiyment is appropriate if those
facts are not outcome determinatividarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes thare irrelevant to the legal question will not be consideredierson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence thdtasould
convince a trier of fact to accept its version of the evehinson v. Cambridge Indyu825 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonadile fa
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the-mmving party and
draws all reasonable inferences in that party’s favarst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)t cannot weigh evidence or make credibility determinations on suynmar
judgment because those tasks are left tdfdhefinder. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 20L1)The Court need only consider the cited materiadsi. R. Civ. P.

56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly asha @listrict courts that
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they are not required to scour every inch of the record for evidbateés potentially relevant to
the summary judgent motion before themJohnson 325 F.3d at 898 Any doubt as to the
existence of a genuine issue for trial is resolved against thenghpaity. Ponsetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

1.
RELEVANT BACKGROUND

The following statement of facts was evaluated pursuant to théastés set forth above.
That s, the facts stated are not necessarily objectivedy but as the summary judgment stadda
requires, the undisputed facts and the disputed evidence arptpdeisethe light most favorable
to Mr. Phillipsas the normoving party, drawing all reasonable inferences in his faSeeReeves
v. Sanderson Plumbing Products, &30 U.S. 133, 150 (2000The Court will therefore credit
Mr. Phillips version of the facts, as it is required to do.

A. The Parties

Mr. Phillips is employd as a Deputy Jailer at the Hen#8cC ountySheriff's Department
in Indiana, andat the time of the events relevantttos lawsuit, resided in Plainfield, Indiana.

[Filing No. 634 at 2] DetectiveWilkersonhas been a police officevith IMPD since 2001

[Filing No. 553 at 2] He is a patrolman and a detective with the Citywide vice uRitinfj No.

553 at 2]

B. Mr. Phillips’ Version of Events

On February 1, 2014round11:00 p.m. Mr. Phillips friends, Kyle Noel, Nicholas
Passwater, and Antonio Hernandemwited Mr. Phillips’ apartment withplans to go ouin

downtown Indianapolishat evening [Filing No. 634 at 3] Prior to leavng, Mr. Phillips took

two shots of Fieball whiskey. [Filing No. 633 at 4] When Mr. Phillips and his friends arrived

downtown they visitedBartini’s, which isa“nightclub/bar’located orSouthMeridian Streetand
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stayed there until approximately 1:30 aJfriling No. 551 at 53 Filing No. 632 at 2 Filing No.

63-3 at 4 Filing No. 634 at 3] Mr. Phillipsdid not consume any alcohat Bartini’s [Filing No.

551 at 53 Filing No. 632 at 2 Filing No. 633 at 4 Filing No. 634 at 3] Around 1:45 a.m., Mr.

Phillips and his friends visited a Mexican restautanated a few blocks awdiom Bartini’s, and

while there, Mr Phillips drank two beers.Hiling No. 633 at 7] The Fireball shots had completely

“worn off” and Mr. Phillipswas not drunk or intoxicated from having consumed te&r . Filing
No. 634 at 3] Aftertheyleft the Mexican restaurant around 2:30 a.heytattempted toe-enter
Bartini’s through the north entrance because Mr. Hernandez left an astidething inside

[Filing No. 633 at § Filing No. 634 at 4] After being denied entrythey allwalked down to

Bartini’'s south entrancandMr. Hernandez and Mr. Passwater attemptecktenter while Mr.

Phillips and MrNoel waited on the sidewalk.F[ling No. 633 at 9 Filing No. 634 at 4]

The south entrance 8fartini’sis elevated from the strediFiling No. 632 at 39.] It has

stepdacing south thagoup to the entranand a ramphat facemorthand goes up to the entrance

[Filing No. 632 at 39.] The top of the ramjs separateffom the entrance by railing [Filing

No. 632 at 39.] Mr. Phillips observedMr. Hernandezbeing escorted out of Bartini’'south

entranceby Officer Cook an offduty uniformed officer working as security at Bartini’g-iling

No. 551 at 8586; Filing No. 633 at 26] A physical altercation between Mr. Hernandez and

Officer Cook enged, andMr. Phillips walked up the ramp and tolMr. Hernandez td' stop

resisting and to “go dowri [Filing No. 634 at 4] “[T]he closestN¥ir. Phillipg] got to the railing

.. .was two or three fegtand hecould not reach Mr. Cook or Mr. Hernandg&iling No. 634

at 45.] Mr. Passwatefollowed Mr. Phillips up the rampstoodnext to him and attemptedb

record the incidenwith his cell phong but Mr. Phillips held out hisleft armto motion Mr.
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Passwater to stop recordingziling No. 634 at 45.] NeitherMr. Phillips’ hands nor any other

body pars were reaching out in front of himFifing No. 634 at 5]

At that moment, Detective Wilkerson grabbedMr. Phillips from behind without
announcinghis presace as a police officerWhenMr. Phillipsattempted to turhis heado find
out who grabbed hinDetectiveWilkerson slammedhis faceagainstthe wall and grabbed his

throat with his righthand choking him [Filing No. 634 at 5] At that momentMr. Phillips

realized Detective Wilkerson was a police officer ande attempted to reassutZetective
Wilkerson that he was not resisting, IRetectiveWilkerson immediatelyslammedhim into the

ground. Filing No. 633 at 1617; Filing No. 634 at 5] DetectiveWilkersonplaced his knee on

the right side of Mr. Phillips’ face, applied pressure, and prebss face against the pavement.

[Filing No. 633 at 17 Filing No. 634 at 6] DetectiveWilkersonplaced himin handcuffs and

another officercame over angressed his kneen Mr. Phillips’ back. Filing No. 633 at 17

Filing No. 634 at §]

Mr. Phillips was picked upff the groundand taken across the strestd wherhe realized
he was bleeding profuselsom his face, hevas taken tan emergency medical technicigfiling
No. 634 at 6] Mr. Phillips experiencedsignificant cuts and bruises to the left side of [his] face
from Detective Wilkersorslamming him into the wall and ground and pressing the left side of

[his] face into the pavement.F{ling No. 632 at 15 Filing No. 634 at 6]

C. DetectiveWilkerson’s Version of Events
Detective Wilkerson tells a different storidetectiveWilkersonalleges that on February
2,2016 he was assigned to work the sbuwtide of downtown Indianapoliandthat hehad his

cruiserparkedacross the street from Bartini'sFiling No. 551 at 4850.] He claimsthatin the

early morning hours, he saw a figake placeutside of Bartini’s, anthatheran across the street
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to investigate and assistzifing No. 551 at 8687.] DetectiveWilkerson claims that he identified

one of the people in thghysical altercatioms Officer Cok. [Filing No. 551 at 8586.] He

alleges thawhile Officer Cook wasstrugglingwith Mr. Hernandez, he observédr. Phillips

approachthemfrom behind, yellingandstretching outt least one arm.F[ling No. 552 at 3Q

Filing No. 552 at 33] DetectiveWilkerson claimghatin thatsplit-secondhedecided to applg

brachial plexustunon Mr. Phillips® [Filing No.551 at 11113] DetectiveWilkersonalleges

thatafter this technique failed, heaw Mr. Phillips‘ spinningaround andassumedMr. Phillips

was attempting to “square up on [hifn] [Filing No. 551 at 111] According toDetective

Wilkerson,hegrabbed Mr. Phillips biis upper torsand took hinto the groungdwhichhe alleges

caused him to fallvith Mr. Phillips. [Filing No. 551 at 11718.] DetectiveWilkerson claims that

he placed his knee on Mr. Phillips’ back until Mr. Phillywas handcuffed. Hiling No. 551 at

136-37.]
DetectiveWilkerson claims that when he took Mr. Phillips across thesthe noticed Mr.
Phillips had a cut on his tempdadthatas standard procedutteg hada paramediexamine Mr.

Phillips beforehe wagransportedo jail for booking. Filing No. 551 at 13132.]

D. Mr. Phillips’ Charges
Mr. Phillips wascharged with resisting law enforcement and pulsitoxicaion. [Filing
No. 634 at 6] Hischarges wersubsequentldropped, howeveafterDetectiveWilkerson failed

to appear at trial. Hiling No. 551 at 8182)]

As will be discussed belovihe parties’ version of events reveal tkiagre are material

facts in dispute, whiclvill bear significantly on the Court’s determinatioof the instant motion

! According to Detective Wilkerson, a brachial plestisnis a pain compliance technique applied
to an individual by “using [the] forearm, the meat of [the] fonedor the wrist],” or by “applying
pressure to the [brachial] artery . .. Fillng No. 551 at 11112]
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.
DIsSCUSSION

Mr. Phillips asserts Fourth Amendment claim$§ excessive force, falsarrestand
imprisonment, and malicious prosecutagairst DefendanWilkerson, and a municipal liability
claim against the City of Indianapsli[Filing No. 3Q] Defendantsnovefor summary judgment
on allof Mr. Phillips’ claims arguing that Defendantid not violate Mr. Phillig constitutional
rights. Alternativelythey arguehat theyare entitled to qualified immunity

Based on the parties’ briefs, several issues are quicklyvesesoDefendants initially
moved for summary judgment odr. Phillips’ excessive force claim, arguing that Officer

Wilkerson did not use excessive force against Mr. Philligsling No. 61 at 9 However, in

response, Mr. Phillipsountered thisrgument and presented a different version of evehtsn(
No. 62 at 14 Defendants in their reply concede that Mr. Phillips hraised disputed material
facts” and they “withdraw [their] request for summary judgment as texbessive force claim.”

[Filing No. 68 at 1] Thus,summary judgnent onMr. Phillips’ excessive force clains denied,

and the clainwill proceed to trial
In addition, Defendants mogdor summary judgment on Mr. Phillg) munidpal liability
claim, arguing thathe City of Indianapolis cannot be held liable under Section 1983 joofan

Mr. Phillips’ alleged constitutional deprivationsFiljng No. 61 at 14 Because Mr. Phillips

waived any opposition to this argument by failing to respond to it, the Court gsantsnary
judgment in favor of the City of Indianapolis on this issugichols v. Michigan City Plant
Planning Dep’t 755 F.3d 594, 600 (7th Cir. 2014The nonrmoving party waives any arguments
that were not raised in its response to the moving party’s motiomfomary judgment). The
Court will now proceed with its analysis of Mr. Phillipggmainingconstitutional claimsor false

arrest and imprisonment, and malicious prosecution agaatstctive Wilkerson.
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A. 42 U.S.C. §1983

A cause of action may be brought underU.S.C. § 198against “[e]very person who,
under color of statute, dinance, regulation, custom or usage, of any State bjeds, or causes
to be subjected, any citizen of the United States or other person Withjurisdiction thereof to
the deprivation of any rights, privileges, or immunities secureddédgtnstiution and laws.”To
survive summary judgment, a plaintiff claiming a violation of § 1983 mustyze evidence that
the defendant “caused or participated in [the] constitutional deéjaiva Delapaz v. Richardsgn
634 F.3d 895, 899 (7th Cir. 2011)Here Mr. Phillips raises two constitutional claims against
Detective Wilkerson- false arrestand imprisonmentand malicious prosecutiorbDetective
Wilkerson’s principal argument in support of his summary judgmastion is that Mr. Phillips’
false arrest and imprisonment and malicious prosecut@mslmust fail because he had probable
cause to arrest Mr. Phitls. The absence of probable cause is an essential element of both’clai
In addressing whether a constitutional violation occurred,Gourt will limit its analysis to
discussing whether probable cause exists and will treaPMitips’ false arreshind imprisonment

and malicious prosecution claims together as Detective Wilkedlgbin his briefing. Further

2To prevail on a false arrest claim, Mr. Phillips must show kigatvas arrested without probable
cause. Thayer v. Chiczewskv05 F.3d 237, 246 (7th Cir. 201Zjonzalez v. City of Elgjrb78
F.3d 526, 537 (7th Cir. 2009)“Indiana courts have used the terms ‘false arrest’ and ‘false
imprisonment’ interchangeably when a plaintgf'claim stems from detention by hatities
without probable cause.Bentz v. City of Kendallvill&77 F.3d 776, 780 (7th Cir. 20(@)tations
omitted). To prevail on a malicious prosecution claim ungl@©83 Mr. Phillips must demonstrate
that (1) he has satisfied the elements of a state law causeoof xxtimalicious prosecution; (2)
the malicious prosecution was committed by state actors; ahe (8xs deprived of liberty or was
subject to sometber constitutional deprivation/Velton v. Andersqry70 F.3d 670, 673 (7th Cir.
2014)(citations omitted).Under Indiana law, “the elements of a malicious prosecutionraatie
(1) the defendant instituted or caused to be instituted an actionsaghe plaintiff, (2) the
defendant acted maliciously in so doing; (3) the defendant had ndbpealzaise to stitute the
action; and (4) the original action was terminated in the pldsifdfor.” 1d. (citingGolden Years
Homestead, Inc. v. Bucklangs7 F.3d 457, 462 (7th Cir. 2009)
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because the determination of whethepnstitutional violation occurred must be made in deciding
both the merits arguments athe qualified immunity claim of Detective Wilkerson, the Court will
address that issue in the context of the qualified immunity diseussio

B. Qualified Immunity

A defendant may resist a constitutional claim by asserting thet éatitled to qualified
immunity for his actions.“[Q]ualified immunity isimmunity from suitather than a mere defense
to liability.” Estate of Mille, ex rel. Bertram v. Tobias£80 F.3d 984, 988 (7th Cir. 2012)
(emphasis in original) (citation and quotation marks omittétdjives “government officialghe
benefit of legal doubts.” Rooni v. Biser/42 F.3d 737, 743 (7th Cir. 201€guotingElliott v.
Thomas937 F.2d 338, 341 (7th Cir. 1991%eeFindlay v. Lendermon/22 F.3d 895, 899 (7th
Cir. 2013)(“Qualified immunity protects public servants from liability ferasonable mistakes
made while performing their public duties.”Once the defense of qualified immunity is raised,
‘it becomes the gintiff's burden to defeat it.” Estate of Escobedo v. MartinQ2 F.3d 388, 404
(7th Cir. 2012)(quoting Wheeler v. Lawsorb39 F.3d 629, 639 (7th Cir. 2008) Qualified
immunity is generally a question of law for the court to resdRegovich v. Wade350 F.2d 1180,
1201-02 (7th Cir. 1988) “at the earliest possible stage in litigatiohiinter v. Bryant502 U.S.
224,227 (1991) As such,summary judgmernsometimegprovides a proper posture from which
to decide this objective legal questioRakovich 850 F.2d at 12005.

“To determine whether a defendant is entitled to qualified immuodurts must address
two issues: (1) whether the defendant violated thefpitas constitutional rights and (2) whether
the right at issue was clearly established at the time of the violati®oon| 742 F.3dat 742
Stainback v. Dixon569 F.3d 767, 770 (7th Cir. 200@jting Phelan v. Vill. of Lyons531 F.3d

484,487 (7th Cir. 200%) “In other words, the plaintiff must show not only tftasis] constitutional
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rights were violated, but that any reasonable official under themstances would have realized
that[his] rights were being violated.Easterling v. Pollard528 Fed.Appx. 653, 6567 (7th Cir.
2013) To defeat a claim of immunity, plaintiff must prove that a cautstinal right is clearly
established either by showing that (1) “a clearlyj@geus case establishing a right to be free from
the specific conduct at issue” or that (2) the “conduct is so egreghat no reasonable person
could have believed that it would not violate clearly established rigBtseChelios v. Heavener
520 F.3d 678, 691 (7th Cir. 200@iting Smith v. City of Chicagd®42 F.3d 737, 742 (7th Cir.
2001).

The assertion of a qualified immunity defense doesattet the standard for summary
judgment. “[ W]hen a claim of qualified immunity arises as part of a summarynedgmotion,
the district court should, as in any summary judgment case, |l@kdaddtthe undisputed evidence
in the record, construed in gkt most favorable to the nanovant! Green v. Carlson826 F.2d
647,652 (7th Cir. 1987]citations omitted). “If the undisputed facts, so read, show that the
defendant's conduct, as a matter of law, violated no clearly estadliegal norms, then the district
court must grant the defendant qualified immuhityd. “However, if there are issuesdisputed
fact upon which the question of immunity turns, oit 1§ clear that the defendasttonduct did
violate clearly established norms, the case must proceed tb tdal.

1. Constitutional Violatio
The Court first considers whether a constitutional violation oedjrthat iswhether

Detective Wilkerson lacked probable cause to ameptosecutdr. Phillips. Whether an officer

3 As noted, while this section addresses whether there was atwtborstil violation with respect
to the first prong under qualified immunity, it also addresses Dete@Vilkerson’s merits
arguments in terms of liability whether Detective Wilkerson imble to Mr. Phillips for arresting
or prosecutindgiim without probable cause.
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has probable cause to arrest depends on the requirementsagiptioable state criminal law.
Pourghoraishi v. Flying J, Inc449 F.3d 751, 761 (7th Cir. 2008)illiams v. Jaglowski269
F.3d 778, 782 (7th Cir. 2001 Detective Wilkersorargues thathe had probable cause to arrest
Mr. Phillips for resisting arrest pursuamntd. Code § 3514.1-3-1(a)andfor public intoxication

pursuantnd. Code § 7.5-1-3(a) [Filing No. 61 at 4Filing No. 61 at 7]

a. Resisting Arrest
Detective Wilkersorctlaims that he had probable cause to arrest Mr. Phillpgscause he
thought Mr. Phillips was going to interfere with a law enforcenodiicer when hevas ascending
the ramp outside of thentrance of the bayelling, andraising his arm while Officer Cook was

engaged in a fight with Mr. Phillips’ friend.Filing No. 61 at § He contend that given these

circumstancedyis actions were reasonable and that he had probable causestavrhillips.

[Filing No. 61 at 56.] Detective Wilkersorurther claims that hiead probable cause to arrest Mr.

Phillips after engagingvith him becauséethought Mr. Phillips posed a threat to Officer Cook,
and hecontend that afterhe“placed hg thumb on [Mr. Phillips’] carad artery,” he thought Mr.

Phillips tried to turn around to “square up on [him]Filjhg No. 61 at g

In response, Mr. Phillipslaimsthat Detective Wilkersorfailed to announce his status as
apolice officerbefore engaging with Mr. Phillips, and that a jury could determiagXbtective
Wilkerson had no “objective reasons to conclude” that Mr. Phillips was negistirest when

DetectiveWilkersoninitiated the excessive and unwarranted physical cont&dind No. 62 at

17-18]
In reply, Detective Wilkersommrgues that héad probable cause to arrest Mr. Phillips

before he crossed the street because he believed that Mr. Phitlijzsis demonstrated that he
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intended to unlawfully engage Officer Coolk&illng No. 68 at 4 Detective Wilkersomeiterate

thathe“made a splitsecond decision to intervene.Fifing No. 68 at J

In Indiana, “[a] person who knowingly or intentionally: (1) forcilbgsists, obstructs, or
interferes with a law enforcement officer or a person assisting ffeerowhile the officer is
lawfully engaged in the @cution of the offices duties; . . . commits resisting law erd@ment,

a Class A Misdemeanor.hd. Code § 3514.1-3-1(a)

Here the parties have presented differartountsegarding Mr. Phillips’ arrestDetective
Wilkerson claimghat he sawMr. Phillips advancdowardOfficer Cook while hewasstruggling
with Mr. Hernandezand thatMr. Phillips was yelling and hatlis armcompletelyraised Mr.
Phillips, on the other handalaimsthat he climbed up the ramut stopped at @oint where he
could not reach the railing thagéparated him from the entrapaadthat hewas locatea@ few feet
from the physical altercationHe further claimsthat he wastelling Mr. Hernandez to “just go
down” and that he hadhis arm stretched to the sidather than in front of him Detective
Wilkerson contend that when he attempted to restraiMr. Phillips, he thoughtMr. Phillips
attemptedo “square up on him” when he trigalturn aroundyhich is whyhe claims heéook Mr.
Phillips to the ground and pladénim under arrest.Conversely Mr. Phillips claimsthat when
Detective Wilkersorgrabbedhim from behind he did not announce himself as a police officer
and that when Mr. Phillipattempted to turn around to see who grabbed DBetective Wilkerson
slammed him agast the wallplacedhim ina chokehold, and slammed him against the ground.

Becausehere are material facts in dispute that waaiiect the determination avhether
Detective Wilkersorhad probable cause to arré4t. Phillips, the Court cannot at the summary

judgment gageconcludethat no constutional violation occurred.SeeGreen 826 F.2dat 652
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Indeed acceptingMr. Phillips* version of events-that he was merely standing at the tophaf
rampseparated by a railinijom the entrancanda few feet away fronthe physical altercation
andthat he wasiot doing anything other than simply telling his friend to stop fightiegofficer
—the facts daot provideDetective Wilkersomprobable caust arrestMr. Phillips for resisting
arrest. In any eventareasonablgury could conclude thaDetective Wilkersorviolated Mr.
Phillips’ constitutional mghts.
b. Public Intoxication

Detective Wilkersonargues that if he believed that Mr. Phillips was intoxicated and

engaged irone of the activities undénd. Code§ 7.1-5-1-3(a) thenhe had probable cause to

arrestMr. Phillips. [Filing No. 61 at /] He claimsthathe snelledalcohol on Mr. Phillips and

noticed he had bloodshot, glassy eyes and that Mr. Phillips admiketteadk two shots dfireball
whiskeyearlier in the night and consumed two beers immediately beforedigdent. Filing No.

61 at 8] Detective Wilkerson arguethat the totality of the circumstances demonstrate that a

4 There areseveral instances Detective Wilkerson’s opening and reply briefs where he
mistakenlystatesthat the factsmustbe taken from his viewoint. For instance, in hispening
brief, Officer Wilkerson explains that “[e]vahhe was mistaken about [Mr. PhilBf} intent in
yelling while approaching another officer . . . with his armstvetched, the events must be
examined from Detective Wilkerson’s point of view.Filjng No. 61 at § Later in the opening
brief, he states that “[a]lthough [Mr.] Phillips claims heameno harm to Officer Cook, it is
Detective Wilkerson’s observations thanatter.” [iling No. 61 at 19 In his reply brief,
Detective Wilkerson states that “courts must examine all the csteurwes from the officer’'s
viewpoint,” [Filing No. 68 at ], and cites torhayer 705 F.3d at 246which doesot stand for
that proposition. Again in his reply brief, Detective Wilkerstetes “[w]hen observed from
Detective Wilkerson’s point of view, the undisputed facts sti@wprobable cause existed before
[Detective] Wilkerson ever crossed the street to the scene of tle.’arfEiling No. 68 at 2
Lastly, Detective Wilkerson states in his reply brief thdlogking at the totality of the
circumstances from the officer’'s point of view, as tive taquires, it was reasonable for Detective
Wilkerson to conclude that [Mr.] Phillips intended to join the &at [Filing No. 68 at 4 The
standard at summary judgment, as indicated above, is thatnthsputed facts and disputed
evidencemust be viewed inhe light most favorable to Mr. Phillips, the nonmoving par8ee
Reeves530 U.Sat150.
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reasonable officer would “conclude a crime was being, had beemsoalout to & committed.”

[Filing No. 61 at §

In response, Mr. Phillips argues tiatective Wilkersorhad no basis for concluding that

Mr. Phillips was impaired. Hiling No. 62 at 19 He contends that he denied being intoxicated,

that Detective Wilkersomever asked him how much he had to drink, atective Wilkerson
never administered a sobriety test, and bettectve Wilkersondoes not claim that Mr. Phillips

showed any signs of being impairedkiling No. 62 at 19 Moreover, he argues that the odor of

alcohol orhimis not enough foDetectve Wilkersorto arrest him for public intoxication Flling
No. 62 at 20 Lastly, Mr. Phillips claims thaDetective Wilkersonnitiated physical contact
against him when he was dgimothing more than encouraging his friend to stop wrestling with

the police officer. [filing No. 62 at 2

In reply, Detective Wilkersomreiterate thathe hadprobable cause tar@st Mr. Phillips

for public intoxication. Filing No. 68 at 2

In Indiana, “it is a Class B misdemeanor for a person to be in &cplate or a place of
public resort in a statef intoxication caused by the perssmse of alcohal. .if the person(l)
endangers the persanife; (2) endangers the life of another pers(®);breaches the peace or is
in imminent danger of breaching the peace{4)rharasses, annoys, or alaramother persot.
Ind. Code § 7.5-1-3(a)

Nothing in the record explains under which subseatibmd. Code § 7.56-1-3(a)Mr.
Phillips wascharged The charging informatiosimply recites theentirelanguageof that part of

the statute [Filing No. 632 at 13] Detective Wilkersois Affidavit statesthat he initially had

probable cause to arrest Mr. Phillips for Resisting Law Enfoecérmnd that after he handcuffed

Mr. Phillips, he “observed an odor of alcohol and glassy, bloodshot eyeasy ¢him] probable
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cause to arrest [Mr. Phillips] for publictoxication.” [Filing No. 553 at 2] However as noted

abovethere are disputed facts regardimigether Mr. Phillips was attempting to interfere with law
enforcemenéactivity, andthereforewhetherDetective Wilkersomad probable cause to arrest Mr.
Phillips. Moreover, whileDetective Wilkersorclaims that Mr. Phillips was intoxicated, Mr.
Phillips claims that he was not and tBatective Wilkersordid not administer sobrietytest.

Once again, the material facts are in disputéws, contrary to Detective Wilkerson’s
argumentthe Court cannot determira this stage of the litigatiahat a constitutional violation
did not occur.

2. Right Clearly EstablishedArguableProbable Cause

When the constitutionality of an action depends on the existence of [@alzalse, the
officer must have had “arguable probable cause” for qualifiedunity to attach. Bruce v.
Guernsey777 F.3d 872, 878 (7th Cir. 201gjting Humphrey v. Staszak48 F.3d 719, 725 (7th
Cir. 1998). “Thus, even when an officer lacks probable cause, he isstitled to qualified
immunity when a reasonable officeroldd have reasonably believed that probable cause existed
in light of well-established law.”Bruce, 777 F.3d at 8789 (citing Gold v. City of Miami121
F.3d 1442, 1445 (11th Cir. 1997)in this context, qualiéd immunity provides shelter for officers
who have “arguable probable cause” to arrest., those officers that reasonably but mistakenly
believe they have probable causgutierrez v. Kermon722 F.3d 1003, 1008 (7th Cir. 2013)

Though they may appear to be the same, the prolocablkee and arguabpgobablecause
inquiries are differentld. (citing Fleming v. Livingston County, IlI674 F.3d 874, 880 (7th Cir.
2012). A search, seizurer arrest without probable gse is a violation of a constitutional right,
whereas a search, seizuoe arrest without arguable probable cause is a violatia “cfearly

established” constitutional rightGutierrez 722 F.3d at 100&citing Hunter, 502 U.S. aR27,
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McComas v. Brickley673 F.3d 722, 725 (7th Cir. 20)2)Arguable probable cause exists when
a reasonable officéin the same circumstances and. possessing the same knowledge as the
officer in question could have reasonably believed that probable exusted in light of well
established law.”Huff v. Reichert744 F.3d 999, 1007 (7th Cir. 201#uotingHumphrey 148
F.3d at 72k

Detective Wilkersomloes not providan analysis of arguable probable caind@s opening

brief. [SeeFiling No. 61 at 13

In his responsebrief, Mr. Phillips argues thabDetective Wilkersonlacked arguable
probable cause to arrest him, and that there are factual disputgsdtiade the Court from

grantingDetective Wilkersomualified immunity in this case.F[ling No. 62 at 2122.]

In reply, Detective Wilkersorfor the first time arguem passinghat even if he did not
have probable cause, he still had arguable probable,daut$ee fails to develop anyanalysis of

this argument [Eiling No. 68 at J

Detective Wilkersonfails to provide any type of analysis regardinghether he had
arguable probable cause to arrest Mr. Phillips. Rather, ingasing brief, Officer Wilkerson
focuses solely on the fact that he shooddgranted qualified immunity on the excessive force
claim, although héater concedem his reply thatbbecauseéhee are material facts in dispute, he
no longer punges smmary judgment on that claimMoreover,for the first timein his reply,
Detective Wilkersoimakes an undeveloped argumtnatt even if he did not hayeobable cause,
he still hadarguable probable caus8ecause he fails to develop this argument in a meaningful
way, Mr. Phillips haswaived it. United States v. Elst579 F.3d 740, 747 (7th Cir. 2009)
(“Perfunctory and undeveloped arguments as well as arguments unsdfgygregtinent authority

are waived.”).
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Even if Detective Wilkerson had properly raiséd issue of arguable probable cause,
however, a discussed igreatdetail above, material facts in dispute exist regarding whétiner
Phillips was attempting tghysically intervenein the fight between Officer Cook and Mr.
Hernandezand whether MrPhillips was intoxicatedDetective Wilkersons under the mistaken
belief that just becauges version of events supports a finding thatreasonably but mistakenly
believedthathe had probable cause to arrest Mr. Philliplsat “the totality of thecircumstances
show a loud, late, alcoh@lieled scene in which an officer was phydicangaged [Filing No.

68 at 3 — he is entitled to qualified immunityHe misapprehends the stiand for summary
judgment. Wasington v. Haupert481 F.3d 543, 551 (7th Cir. 200¢]I]f the question of
probable causarises in a damages suit, it is a proper issue for the jury if theam for a
difference of opinion concerning the facts or the reasonable infsséade drawn from therp”
Green 826 F.2d a652(“[A] court considering a motion for summary judgment based on qualified
immunity has before it a pure question of law: whether, based dghealindisputed factshe
defendant’s conduct violated any clearly established constitutiorshtutory right. The court
need not (and should not) resolve any disputed questions of matetial fahus, ecause there
are material facts in dispute that would affect the detertion of whetheDetective Wilkerson
had arguable probable cause to arrest Mr. PhilDpsective Wilkersoms not entitled to qualified
immunity as a matter of law

V.
CONCLUSION

For the foregoing reasons, the Co@RANTS IN PART Defendants’ Motion for
Summary Judgmentt{ling No. 53, to the extent that it finds that the City of Indianapolis cannot
be held liablainder Section 198f®r Mr. Phillips’ allegedconstitutional deprivationsThe Court

DENIES IN PART Defendants’ Motion for Summary Judgmerfiilihg No. 53, to the extent
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that Mr. Phillips’ claims of excessiveforce, false arrest andnprisonment, and malicious
prosecutionshall proceed againf2etective Willerson No partial final judgment shall enter at

this time.

Date: August 10, 2016 QM'/VY\ID@W ’m

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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