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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

STEVEN R. DISHMAN, )
Plaintiff, ))

VS. )) No. 1:15cv-00155RLY-DKL
MALAK HERMINA, g
Defendant. ))

Entry Discussing Motion for Summary Judgment

Plaintiff Steven Dishmagnan inmate at th@lainfield Correctional Facility, brings this
lawsuit pursuant to 42 U.S.C. § 1988d Indiana state laalleging that defendant DMalak
Herminawas deliberately indifferent to his serious medical needs. Dafémf. Herminamoves
for summary judgment. MDishmanfiled a response in opposition dfarch 1, 2016 For the
reasons set forth below, the defendant’s motion for summagynendt[dkt. 28]is granted.

|. Factual Background

The court finds the following facts tme undisputed.

At all times relevant to the allegations in the complaint, Mr. Dishmas incarcerated at
the Plainfield Correctional Facility (“Plainfield”). Fromugust of 2007 until April of 2012, Dr.
Herminaworked as a physician at the Plainfield Correctional Facility eyepldy Corizon, Inc.
During that time, he provided medical care to inmates in tpatient unit at Plainfield.

From November 11, 2011, until January 2, 2012, Dr. Hermina provided rhedrieato
Mr. Dishman in the ipatient unit at Plainfield. After April 27, 2012, Dr. Hermina was no longer

employed by Corizon at Plainfield and no longer provided anyaakteatment to the inmates at
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Plainfield, or to any inmate confined at any fagilivithin the Indiana Department of Correction
(“IDOC"). [dkt. 30-5].

Mr. Dishman filed a proposed complaint with the Indiana Departroérihsurance
(“IDOI”) on June 13, 2014, alleging he received negligent medical cane tihe defendant. [dkt.
30-2]. OnOctober 20, 2014, Mr. Dishman’s proposed complaint was dismissece byiahon
County, Indiana, Superior Court because it was filed beyond thgdarcstatute of limitations set
forth in the Indiana Medical Malpractice Act. [dkt.-3])

Mr. Dishman filedhis civil rights complaint in this court on February 4, 2015.

Il. Legal Analysis

A. Standard of Review

Summary judgment shall be granted where “the movant shows thatisheegenuine
dispute as to any material fact and the movant is entitled to pulgas a matter of law.”
Fed.R.Civ.P. 56(a). In ruling on a motion for summary judgmentdbg must view the evidence
in the light most favorable to the nonmoving paBS Demag Aktiengesellschaft v. Material
Scis. Corp, 565 F.3d 365, 368 (7th Ci2009). All inferences drawn from the facts must be
construed in favor of the nemovant.Moore v. Vital Prods., Inc641 F.3d 253, 256 (7th Cir.
2011). To survive summary judgment, the “nonmovant must show thrpegtiis evidence that
a triable issue ofact remains on issues on which he bears the burden of proof.atif&sco v.
Preferred Technical Grp258 F.3d 557, 563 (7th Cir. 2001) (citidglotex Corp. v. Catretd 77
U.S. 317, 324 (1986)). If the evidence on record could not lead a reasonglite fjnd for the
non-movant, then no genuine issue of material fact exists and thentis entitled to judgment

as a matter of lawseeMcClendon v. Ind. Sugars, InA08 F.3d 789, 796 (7th Cir. 1997). At the



summary judgment stage, the court may resolve issues of fact; disputed material facts must be
left for resolution at trialAnderson v. Liberty Lobby, Inel77 U.S. 242, 24%0 (1986).

Mr. Dishmandoes not include a statement of material facts in dispute. Instead|udes
a section titled'statement of material facts in dispute,” and his facts are verbatim tadftse f
presented in the defendant’s statement of material facts not utealigpks. 37, at pp.-3; 29, at
pp. 23, respectively]Because Mr. Dishman has filed to present any evidence to dispute the facts
as set forth by Dr. Hermina, the court must accept as true all the facts athsey for. Hermina
in his motion for summary jgiment.Local Rule 561(f)(1)(A).
B. Discussion

In his complaintMr. Dishman asserts a federal civil rights action under 42 U&1083
and a state law claim for medical malpractice. He alleges that Dr. Hermindelasrately
indifferent to his serios hip injury and failed to provide treatment for this injury foerothirteen
(13) hours. Mr. Dishman does not specify in the complaint when henjuasd. However, Dr.
Hermina was no longer employed by Corizon at Plainfield after Apr2@T2. Any medical care
Dr. Hermina provided to Mr. Dishman necessarily occurred prioptd 27, 2012. Mr. Dishman
did not file his complaint with the IDOI until June 13, 2014, or #uson until February 4, 2015.

1. 1983 Claim*

For statute of limitationpurposes, Section 1983 claims are considered personal injury
claims, and so the twgear limitations period for personal injury suits under Indiw applies.
See IndCode § 3411-24; Behavioral Inst. of Ind., LLC v. Hobart City of Common Coyri€lb

F.3d 926, 929 (7th CiR005). Although state law governs when the claim must be brought,lfedera

1 Mr. Dishmanargues the statute of limitations is tolled because the defendantlématlydprevent him
from exhausting his administrative remedies pursuant to 42 U.S.C. § H@®#&ver, Dr. Hermina
abandoned this affirmative defense. [dkt. 33]. As such, this issugd iglevant to the defendant’s instant
motion.



law governs when a cause of action accr\allace v. Katp549 U.S. 384, 388 (2007). Accrual
occurs when the plaintiff has a “complete and present caws®ion ... that is, when the plaintiff
can file suit and obtain reliefld.

Mr. Dishman filed his complaint against Dr. Hermina on Februp2945. Here, the record
shows that Dr. Hermina was not involved in Mr. Dishman’s nadiare after April 27, 2,
when Dr. Hermina left the employment of Corizon.

Mr. Dishman concedes that his claim accrued in January of 2012, when Brinkldaist
provided medical treatment to him. He contends, however, that teentas tolled because he
suffers from a developméal disability. Federal courts employ tolling statutes in § 1988rat
See Bd. of Regents of Univ. of N.Y. v. Tomaii6 U.S. 478, 48384(1980). Indiana Code § 34
11-6-1 provides that: “A person who is under legal disabilities wherc#luse of action accrues
may bring the action within two (2) years after the disabilitgimoved. The Indiana Constitution
requires the judiciary to toll time limits for incapacitated persbm. Const. Art. 1, 8 12erron
v. Anigbg 897 N.E.2d 444, 451, 453 (In2008).

However, Mr. Dishman has not alleged that he was incapacitated suchethedsh
prevented him from timely filing this action. Rather, he claimghaut more, that he has a
developmental disability. He makes no plausible allegatioms Which thecourt can conclude
that he suffered from a disability that would have preventedrdaoim filing this action within the
limitations period. He was not hospitalized or otherwise incagdadit [dkt. 38]. Even to the extent
Mr. Dishman’s cause of action wimled until he was released from the infirmary, he was released
on January 2, 2012, and did not file this action until February 4, 2015, apptelyirtiarteen

months beyond the statute of limitations.



Accordingly, the statute of limitations is not &l and the § 1983 claim against Dr.
Hermina is not timely. The defendant’s motion for summadginent [dkt. 28] igranted on the
Eighth Amendment claim.

2. State Law Claim

The disposition of the Eighth Amendment claim leaves for resaltiie pendenindiana

state law claim for medical malpractice. This caujtirisdiction over his pendestate lawclaims

is conferred by 28 U.S.®& 1367(a). However, when a district court dismisses the claims over

which it had original jurisdictionhere the Eighth Amendment claiih,has discretion either to
retain jurisdiction over the supplemental claims or to disnhiesnt 28 U.S.C8 1367(c)(3);
Kennedy v. Schoenberg, Fisher & Newman,,1td0 F.3d 716, 727 (7th Cir. 1998he court will
resole the pendent state law claim in this Entry.

On June 13, 2014, Mr. Dishman filed a proposed complaint with the |Dggiredi medical
malpractice relating to the care he received from Dr. Hermi2811 and 2012. [dkt. 3B]. On
October 20, 2014, the Marion County Superior Court dismissed Mr. Dishnpaofssed
complaint with the IDOI with prejudice after it determined the complams not timely filed.
[dkt. 30-4]. Mr. Dishman now seeks to add a medical malpractice claim to his § 19B8gtits
action [dkt. 1].

The defendant argues that the state law claim is barred by issuesjgne¢a branch of res
judicata) in light of the dismissal with prejudice of Mr. Dishman&dial malpractice claim by
the state court. It is well settled that a state gaddment is entitled to the same preclusive effect
in a federal court as it would have in the state court renderi@§ t.S.C. 8§ 1738arsons Steel,
Inc. v. First Alabama Bankd74 U.S. 38, 519, 106 S.Ct. 768, 7680 (1986). Under 28 U.S.C. §

1738, his court must look to the law of Indiana to determine the precluffieet ef the Indiana



state court judgmen#rlin—Golf, LLC v. Village of Arlington Height$31 F.3d 818, 821 (7th Cir.
2011). The Indiana Court of Appealsas stated“[tlhe doctrine of res judicata acts to prevent
repetitious litigation of disputes that are essentially the safmgélopoulos v. Angelopoulos

2 N.E.3d 688, 696 (Ind. Ct. App. 2013he following four requirements must be satisfied for a
claim to beprecluded under the doctrine r&ls judicatal) the former judgment must have been
rendered by a court of competent jurisdiction; 2) the former judgmest have been rendered on
the merits; 3) the matter now in issue was, or could have been, detetmihegrior action; and
4) the controversy adjudicated in the former action must have been betwegartibs to the
present suit or their prigs.Microvote General Corp. v. Indiana Election Com®24 N.E.2d 184,
191 (Ind. Ct. App. 2010).

With regardto Mr. Dishman’sclaims againsDr. Hermina all of these requirements are
met. There is no question that the judgment below was rendered by aotaampetent
jurisdiction, and “a dismissal with prejudice constitutes a dsahisn the merits.Fox v.Nichter
Const. Cq, Inc., 978 N.E.2d 1171, 1181 (In@t. App. 2012).[dkt. 30-4]. Further, the subject of
the medical malpractice claim in this court, Dr. Hermina’s allegadbligent treatment of Mr.
Dishmanin 2011 and 2012, is the same as the claim that was before the IDOI, ars$etishy
the state court. [dkt. 3R]. Finally, the parties, Mr. Dishman and Dr. Hermina, are the saikte. [d
30-2]. So Mr. Dishman’s state law claim against Dr. Hermindasred by res judicata, anDr.
Hermina isgranted summary judgment on that baJike defendant’s motion for summary
judgment [dkt. 28] igranted for the state law claim.

Judgment shall now enter.

IT ISSO ORDERED.

Date:_8/02/2016 /{2 (%4 W /’/

RICHARD UNG, CHIEF JUDGE
United States 1strlct Court
Southern District of Indiana
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