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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

HAILE ABEBE, )
Plaintiff, )
)

VS. ) 1:15<v-00206JIMS-DKL
)
THERMO FISHER SCIENTIFIC, INC., )
Defendant. )

ORDER

Plaintiff Haile Abebe worked at Eli Lilly anG@ompany (Lilly ”) for seventeen years as a
scientist, holding various positions. In March 20Milly outsourced certaigervices related to
clinical drug trials to Defendant Thermo Fisher Scientific, INn€h€rmo Fishée). Subsequently,
Thermo Fisherined Mr. Abebe, along with sevéather Lilly employeesWhile a Thermo Fisher
employee, Mr. Abebe applied for numerous positions within Thermo Fisher, complainedlinter
about discriminatory treatment after not being chosen for the positions, amkeddgeveral right
to sue letters from the Equal Employment Opportunity Commissela@C’) along the way. Mr.
Abebe remained a Thermo Fisher employee @atitiphositions within his department wereab-
sorbed by Lilly anceliminated by Thermo Fisher imey 2015. He rejected a severance package
from Thermo Fishethat required signing eelease and initiated this lawsuit in February 2015,
asserting claims for violatieof Title VII of the Civil Rights Act, the Age Discrimination in Em-
ployment Act (ADEA”), and42 U.S.C.§ 1981 Specifically, Mr. Abebe claims that Thermo
Fisher discriminated against him on the basis of his genderzagegandnational origin, and that
it retaliated against him for complaining about the discrimination.

Presently petling before the Court are: (1) a Motion for Summary Judgment filed by

Thermo Fisher,Hiling No. 79; and (2) a Motion to Strike Plaintiff’'s Surreply in Opposition to
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Defendant’s Motion for Summary Judgmeiftiling No. 10Q. Both motions are now ripe for the

Court’s review.

l.
MOTION TO STRIKE MR. ABEBE’S SURREPLY

Before analyzinghe substantive arguments Thermo Fisher raises in its Motion for Sum-
mary Judgment, the Court will consider Thermo Fisher's Motion to Strike Surreplyposidion
to Defendant’s Motion for Summary Judgmenkilihg No. 100] This is necessary because the
motion relates to the scepf information that the Court could consider in deciding the Motion for
Summary Judgment.

Mr. Abebe filed @wenty-one page Surreply in Opposition to Defendant’s Motion for Sum-
mary Judgment on December 8, 2016&.ilihg No. 99] Thermo Fisher moved to strike the surre-
ply, argung that the surreply was untimely, and that if it is permitted it should be limited to ad-
dressing the@nly new evidence Therniéisher submitted with its reply briefthe Second Decla-

ration of Virginia Campbell. Hiling No. 100 at 2-3

In response, Mr. Abebe argues that his surreply was not untimely bedarseoTFisher
served the reply brief when the old versiorretieral Rule of Civil Procedure 6(dproviding for

three extra days faesponding to arlectronic filing—was in effect. Filing No. 101at 5] Mr.

Abebe also argues that Thermo Fisher “objected” to his evidenheeguing thait constituted

offering a personal opinion, so he was entitled to address that evidénice Nlo. 101 at 4 Mr.

Abebe contends that Thermo Fisher makes new arguments in its reply, and that he shoald be abl

to address them based on “due process and fundamental fairrigbsd Nlo. 101 at 3
On reply, Thermo Fisher argues that it did not object to Mr. Abebe’s eviderisaéply
brief, but merely argued that his evidence was not sufficient to overcome syijohgment.

[Filing No. 102 at 4 Further, it asserts that the version of Federal Rule 6(d) in effect thibe
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surreply was filed govesthe timing of the surreply and, consequently, it was untimefyling
No. 102 at 3-4

As to timeliness, the Court notes that Thermo Fisher filed its reply briebearhber 28,
2016, when the old version of Rule 6(d) was in effektling No. 98] The Court finds it reason-
able to apply théleadline set forth in the oldcersion of Rule 6(d), since that version governed on
that date Seer~ed. R. Civ. P. 6(dersion of the rule in effect before December 1, 2016 providing
that “[w]hen a party may or must act within a specified time after serviceeavidesis made under
Rule 5(b)(2)(C), (D), (E), or (F), 3 days are added after the period would othewpise under
Rule 6(a)”). Accordingly, Mr. Abebe timelyléd his surreply on December 8, 204@en days
after service of Thermo Fisher’s reply brief.

As to the scope of the surreply, Local Rulel§@) permits the filing of a surreply “only if
the movant cites new evidence in the reply or objects to the abilit\s®f the evidence cited in
the response. Thermo Fisher concedes that it submitted, and cited to, the Second Declaration of
Virginia Campbell for the first time in its reply brief. Mr. Abebe is permitted to exidthat
declaration in a surreplyThe Court rejects Mr. Abebe’s argument, however, that Thermo Fisher
generally objected to the admissibility of all of his evidence as expredsipgrsonal opiniom
its reply, so he is permitted to discuss that evidence again in his surreply. Thermo Fisher does not
object to the admissibility of Mr. Abebe&vidence, but arguedstead that the evidence is not
sufficient because it merely constitutes Mr. Abebe’s opinion. Admissibiidysafficiency are
distinctly different concepts, and Mr. Abebe cannot address the latter in plgurre

The CourtGRANTS IN PART Thermo Fisher’'s Motion to StrikeE{fling No. 10Q, to the

extent thatt strikesthe portions of Mr. Abebe’s surreply that dot relate to the Second Declara-
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tion of Virginia Campbell, buDENIES IN PART the Motion to Strike to the extent that it de-
clines tostrikethe portions of the surreply that relate to the Second Declaration of Virginip-Cam
bell. The Court notes that ortlyree sentences of Mr. Abebe’s-gage surreply address that issue.

[SeeFiling No. 99 at AMr. Abebe addressing Lillian Knarr's resume, which was submitted with

the Second Declaratiaf Virginia Campbell).}

Il.
MOTION FOR SUMMARY JUDGMENT

A. Standard of Review

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no genuine dispute as to any material fact and, instead, the movant istentidgment
as a matter of law.SeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether a partgsserts that a fact is undisputed or genuinely disputed, the party must support the
asserted fact by citing to particular partdhad record, including depositions, documents, or affi-
davits. Fed. R. Civ. P. 56(c)(1)(A)A party can also support a fact by showing that the materials
cited do not establish the absence or presence of a genuine dispute or that thgpadyersenot
produce admissible evidence to support the feed. R. Civ. P. 56(c)(1)(B)Affidavits ordecla-
rations must be made on personal knowledge, set out facts that would be adnmssiidence,
and show that the affiant is competent to testify on matigesds Fed. R. Civ. P. 56(c)(4)Failure
to properly support a fact in opposition to a movant’s factual assertion can resultriovhet’s
fact being considered undisputed, and potentially in the grant of summary juddiradni. Civ.

P. 56(e)

! Ultimately the Motion to Strike is inconsequential because, as discussed ilnbdkta, the
Court finds that Mr. Abebe did not allege claims related to the 2012 Clinical Supply Chain Ma
ager positions so will not consider those positions. The Second Declaration of Vitgmgdo €l
relates exclusively to those positions.
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In deciding a motion for summary judgment, the Court need only consider disputed facts
that are material to the decision. A disputed fact is material if it might affect theveutdfahe
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009)n
other words, while there may be facts that are in dispute, summary judgrapptopriate if those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that aredtevant to the legal question will not be consider@dderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence it has that would con-
vince a trier of fact to accept its version of the evedtshnson v. Cambridge Indug25 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Cart views the record in the light most favorable to the-nmving party and
draws all reasonable inferences in that party’s fadmarst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)t cannot weigh evidence or make credibility deteations on summary
judgment because those tasks are left tddabefinder. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materiads,. R. Civ. P.
56(c)(3) and the Seventh Circuit CourtAppeals has “repeatedly assured the district courts that
they are not required to scour every inch of the record for evidence that isghgtesievant to
the summary judgment motion before thedghnson 325 F.3d at 898 Any doubt as to the ex-
isten@ of a genuine issue for trial is resolved against the moving padysetti v. GE Pension

Plan, 614 F.3d 684, 691 (7th Cir. 2010)
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B. Statement of Facts
The following statement of facts was evaluated pursuant to the stasdafdsth above
that is they are either undisputed or presented in the light most favorable to Mr. Abebe:
1. Mr. Abebe’s Background and Employment at Lilly

Mr. Abebe is a blacknale of Ethiopian descent, who was born in 1993linjg No. 57 at

2; Filing No. 934 at 2] He has a Bachelor's Degree in Agriculture, a Master’'s Degree in Soil

Microbial Ecology, a Master’s Degree in Microbiology, and has completedeowork toward a

PhD in Microbiology. FEiling No. 934 at 310.]

Mr. Abebe began working for Lilly in 199&sa Technical Services Representatiard
received seeral promotions witim Lilly over the next severalears, culminating with his promo-

tion to a Manager of Clinical Trial Support Operatiom®\ugust 2009. Hiling No. 9310 at 6

15.] During his employment at Lilly, Mr. Abebe received good performance eiaisat [Filing

No. 93-9]

2 Mr. Abebe sets forth several facts rethte his performance while at Thermo Fisher including,
among others, negative comments on his Professional Track Performance Developnmeatys
[Filing No. 96 at 45], Thermo Fisher’s attempt to put him on a Performance Improvement Plan,
[Filing No. 96 at § Thermo Fisher placing him on a Performance Coaching Ftdimg No. 96

at 56], Thermo Fisher changing his direct supervisor after he returned fromahlediee, Filing

No. 96 at § and some emails that were missing frbis records, filing No. 96 at § Thermo
Fisher has not argued that it did not select Mr. Abebe for the positions for which he apgdigskbe

he had performed poorly in the past, but rather argues that it found another candidatert® be m
qualified. Additionally, Mr. Abebe does not present any evidence linking these panicers-

lated facts to Thermo Fisher’s decisions that are the subject of the laidscéuse these facts are
irrelevant to the Motion for Summary Judgment, the Court need not, and will not, consider them.
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2. Mr. Abebe’s Employment At Thermo Fisher

a. Initial Position With Thermo Fisher

In March 2010, Lilly outsourced its clinical trial drug manufacturing and acgaknown
as New Drug Product Trial SupportNDPTS)), to Thermo Fisher, which had provided those

services orsite at Lilly. [Filing No. 9310 at 1] Thermo Fisher contacted Lilly employees whose

positions were being eliminated due to the outsourcing, inviting them to submit themra for

consideration for a position at Thermo Fishéfilifig No. 9310 at 1] Mr. Abebe completed an

application for employment at Thermo Fisher, stating that he was seekingagenaosition.

[Filing No. 93-10 at 2-3

On April 29, 2010, Thermo Fisher offered Mr. Abebe the positio8esfior NDP Trial

Support Associate, at an annual salary of $92,0Biling No. 9310 at 1617.] Michael McNearr,

then General Manager of Thermo Fisher’s Indianapolis facility, made thsaheto hire Mr.

Abebe. Filing No. 795 at 1] Mr. Abebe had a long tenure with Lilly, and Thermo Fisher offered

him a salay that was significantly higher than other employees in ampibsitions with Thermo
Fisher because Thermo Fisher wanted to provide him with a salary that wasaldepawhat

he had earned at Lilly[Filing No. 792 at 2] Thermo Fisher also gave Mr. Abebe the title of

Senior NDPTS Associate, although Heyto-day job duties were ¢hsame as the other NDPTS

Associates. Hiling No. 792 at 2] Although Mr. Abebe’s position at Lilly as Clinical Trial Sup-

port Manager was a supervisory role on Lilly’s NDPTS team, Thermo Fisher diédvea com-

parable position in its NDPTS groupFiljng No. 792 at 12.] Mr. Abebe accepted Thermo

Fisher's employment offer on May 5, 201(iling No. 9310 at 17] He was fiftysix years old

at the time. Filing No. 934 at 2] Mr. Abebe began working in his new position at Thermo Fisher

in July 2010. [iling No. 93-4 at 19
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In April 2011, Mr. Abebé&s salary incrased to $93,389.20Filing No. 792 at 2]

b. Client Service Managerand NDPTS €am LeadePositiors

In September 2011, Thermo Fisher posted a position for Client Services Manager and Mr.

Abebe applied. Hiling No. 792 at 2] Thermo Fisheultimately selected Misel Dyas for the

Client Service Manager position.[Filing No. 793 at 2] Also in September 2011, Mr. Abebe

applied for anlNDPTS Team Leader position[Filing No. 792 at 2] Thermo Fisher selected

Thomas Turner for the positionEifing No. 792 at 3] Ms. Dyas was offered a salary of $79,279

for the Client Services Manager position, and Mr. Turner was offeredrg eél$69,229 for the
NDPTS Team Leader positienboth lower than Mr. Abebe’s therurrent salary of $93,389.20.

[Filing No. 792 at 23.]

c. Mr. Abebe Expresses Concemsbout the Hring Process

In October 2011, Mr. Abebsontacted/irginia Campbel] Human Resources Generalist at
Thermo Fisherto express his concerns regarding the hiring process for the Client Services Man-
ager and NDPTS Team Leader positi@rg] to suggest that he was not selected for either position

for discriminatory reasonsFiling No. 792 at 3] Ms. Campbell and Stevéoder, General Man-

ager of Thermo Fishemet with Mr. Abebe to discuss his concerns, and Mr. Abebe continued to

voice his concerns after the meetingilihg No. 792 at 3]

Consequentlyin early 2012 Thermo Fisher assigned Kimberly Bardellini, Human Re-

sources Manager, to investigate Mr. Abebe’s complainEging No. 792 at 3] Ms. Bardellini

reviewed numerous documents including the job descriptions for the positions, writerestist
email correspondence, interview notes, Mr. Abebe’s application and resumlee apglications

and resumes of the other applicantsliig No. 794 at £2.] Mr. Bardellini ako interviewed Mr.

Abebe, Mr. Yoder, Ms. Campbell, Ms. Dyas, and Mr. TurnEilinlg No. 734 at £2.] Ultimately,
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she did not find any evidence to substantiate Mr. Abebe’s complaints or to suggestwiaatnot

selected for the positions due to discriminatory reasdfiing No. 794 at 2]

d. Clinical Supply Chain Manager Positions

In January 2012, Mr. Abebe applied for a Clinical Supply Chain Manager position, for

which there were twopenings. filing No. 792 at 3] Thermo Fisheselected Lindsagimmons

and Susie Haros for thopesitions. [Filing No. 795 at 1] Thermo Fisher offered Ms. Simmons

a salary of $77,625, and offered Ms. Haros a salary of $86,@@®h lower than Mr. Abebe’s

thencurrent salary of $93,389.20Filing No. 792 at 23.]

e. Mr. Abebe’s Mistake and Leave of Absence

One of the key functions of the NDPTS group is to “allocate[e] drugs appropriately for

clinical drug trials.” Filing No. 791 at 2] In early March 2012, Mr. Abebe failed to properly

reconcile how much of a particular drug was availableich resulted in Thermo Fisher being

unable to fill an order for the drug from LillyjFiling No. 796 at 23.] In March 2012, #ter the

incident,Mr. Abebe requested a medical leave of absen€ding No. 732 at 4] He remained

on leaveuntil May 14, 2012, when he returned to his Senior NDPTS Association posifidimg|
No. 792 at 4] When he returned from his leave of absence, Mr. Abebe felt that-hisrkers

treated him differently. eeFiling No. 93-22]

f. Mr. Abebe’s First EEOC Charge

Meanwhile, inApril 2012, Mr. Abebe filed a charge of discrimination with the EEOC re-
lating to Thermo Fisher’s decision not to hire him for the positions he had applied fordpm S

tember 2011 to March 2012Fi[ing No. 792 at 4 Filing No. 84 at 2Q Specifically, Mr. Abebe

stated that the alleged discrimination took place from September 29, 2011 to March 12, 2012, and

summarized his claim as follows:
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| am a 58 year old black male of Ethiopian descent with a disability, valniedt
working for the Company in July, 2010. My present position with the Company
that of Senior NDPTS Associate. Over the past year, | have applied for several
promotional positions with the organization. | have not, however, been selected for
any d the positions for which | have applied. All of the successful candidates have
had far less managerial, technical, pharmaceutical and scientific experience; far less
qualified than me in the position for which | applied. The successful candidates
have #&s0 been younger, white, mostly female, American andcisabled. | ques-
tioned management about my reglection. | further requested of management an
investigation into the suspect promotional practice. | went so far as to put manage-
ment on notice thd believed the selections were made on discriminatory bases. |
was informed the Company found no discrimination. After complaining, | was
placed on a bogus and false coaching plan that prevented me from being considered
for other opportunities within the Company. | was further informed by Charles
Pinto, Executive Director of Human Resources, that | had three options nggardi
my future with the organization | could either &y, relocate to another state or
leave.

| believe | have been discriminatadainst by not being promoted because of my
age,gendey race, national origin and disabil§S]. | further believe | have been
retaliated against because | complained of the discriminatory activity taga&an
ment, all in violation of Title VII of the CiViRights Act of 1964, as amended, the
Age Discrimination in Employment Act of 1967, as amended, and the Americans
with Disabilities Act of 1990, as amended.

[Filing No. 84 at 2(

The EEOC dismissed Mr. Abebe’s charge, and issued a Notice of Right toFght(to

Sue Letteh) on December 6, 2012.F{ling No. 792 at 4 Filing No. 792 at 17] Mr. Abebe did

not file a lawsuit relating to the three positions that were the subject of his Apgl 2BOC

Charge within the 90-day deadline provided in the December 6, 2012 Right to Sue Letter.

g. The Client Services Manager Position Becomes Available

In April 2013, Thermo Fisher increased Mr. Abebe’s salary to $95,25Kng No. 792

3 While Mr. Abebe referenced discrimination based on a disability in his EEOC Chardiel not
identify what the disability was, and has not made that claim in this lawsuit.
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In October 2013, &lient Services Manageosition became available and Mr. Abebe

applied [Filing No.79-1 at 2] JenniferGriffith, who was the Director of Client Services at the

time, was the Hiring Manager for the pasiti [Filing No. 731 at 2] She “was specifically

looking for someone with experience with Thermo Fisharégtical process improvemenPl)
process, a mukstep problem solving method that Thermo Fisher utilizes and highly values, for

the Client Services Manager positionFillng No. 791 at 2] Ms. Griffith and Jod¥King, Direc-

tor of Operationsinterviewedthree candidates for the position, including Mr. Abeligling No.

79-1 at 2] Both Ms. Griffith and Mr. Kingranked Mr. Abebe last in terms of interview score,
noting that Mr. Abebe lacked PPI experience, that Mr. Abebe did not understand the rolatof Clie
Services Manager and had not sought out information ab®ublébefore the interviewhat Mr.
Abebe did not answer their questions clearly nor provide specific examples ligringerview
andthat hecould not “appropriately articulate examples of improvement initiatives, diabar

contract experience, or leadership impag¢&iling No. 791 at 2 Filing No. 791 at 412; Filing

No. 797 at 22; Filing No. 797 at 49; Filing No. 7912 at 5]

Ms. Griffith selected Mr. Turner for the positibecause he had PPI experience, had rele-
vant educational experience, performed well during his interview, and had a track sésuc-

cessful leadership at Thermo Fishefilihg No. 731 at 2] Thermo Fisher offered Mr. Turner a

salary of $88,600 in connection with the Client Services Manager positiss than Mr. Abebe’s

$95,257 salary. Hiling No. 792 at 24.]

h. Lilly Notifies Thermo Fisher of Plan to Cease Qutsour@nd Thermo Fisher
Notifies its Affected Employees

In late 2013, Lilly notified Thermo Fisher thathad decided to rabsorb some of the
functions it had outsourced to Thermo Fisher, including all functions performed by thESNDP

group [Filing No. 792 at 4] Lilly was the only client Thermo Fishservicedin Indianapolis,
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and the source of all of the work for Thermo Fisher's NDPTS grakifing No. 792 at 4] As a

result, Thermo Fisher decided to eliminalieo&the positions that Lilly would no longer be out-

sourcing. Filing No. 792 at 4] This decision impacted twenfive Thermo Fisher employees,

including Mr. Abebe anthenine other members of Thermo Fisher's NDPTS grodiinfy No.
79-2 at 4]

On December 3, 2013, Thermo Fisher held a meeting with Mr. Abebe and the-foventy
other affected employees to notityem that their positions would be eliminated over the next
fifteen months, with elimination of all positions in the NDPTS group to take effect ochNgd,,

2015. Filing No. 792 at 4] At the meeting, Thermo Fisher offered the affected employees a

retention bonus if they remained employed through March 31, 2(EBbag[No. 792 at 4] It

offered every member dhe NDPTS group, including Mr. Abebe, the same retention bonus of

$57,750. Filing No. 792 at 4]

i. Team Leader, Operations Support Position

Later in December 2013, Thermo Fisher sought a Team Leader, Operations Support, and

Mr. Abebe applied. Hiling No. 797 at 2] Mr. King was the Hiring Manager, and the position

involved supervising the Operations Support group, which was responsible for receigimg, sta
and packaging the materials (caps, bottles,symitiges, for example) needed foders. Filing
No. 797 at 2] Mr. King did not considethe position to be sciendmsed, but rather was looking

for individuals with operations and supply chain experienEdinfl No. 797 at 2]

Mr. King conducted the interviews, alomgth Cindy Calvert, Team Leader for Clinical

Packaging. Filing No. 797 at 2] Both Mr. King and Ms. Calvert rankedr. Abebe the lowest

among the candidatésat they interviewed[Filing No. 797 at 2] Mr. King found Mr. Abebe to

not be very interested in the positiorkilihg No. 737 at 2] In contrast, Adam Craigwho Mr.
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King ultimately selected for the positierwas interested in, and excited about, the position in his

interview. [Filing No. 797 at 2] He also hadhe technical and supply chain experience necessary

for the position, and Mr. King felt that his previous employment with Roche Diagnastias
manufacturing setting, had similarities to the Team Leader, Operations Supgitanp [Filing
No. 797 at 2] Mr. King did not think that Mr. Abebe hatbmparable experienceFiling No.
79-7 at 2] Thermo Fisher offered Mr. Craig a salary of $65,000 for the Team Leader{iOmera

Support positior-less than Mr. Abebe’s $95,257 salarfilihg No. 792 at 2 Filing No. 792 at

5]

J.  Quality Assurance Representative Position

Also in December 2013, Thermo Fisher sougi@uality Assurance Representative and

Mr. Abebe applied for the positionFi[ing No. 798 at 2] The primary duty of the Qu&ji As-

surance Representative was to carefully reviewufaaturing and packaging production records

to ensure that the records are accurate andke@r [Filing No. 798 at 1] The Quality Assur-

ance Representatiy®sition involved cheadkg the documentation and records created during the
manufacturing and/or packaging of ctial trial materials, and ensuritigat all records are com-

pletely accurate in the event of an audit by Lilly or a regulatory agemayng[No. 798 at £2.]

The position required close attentioto detail, and was not a supervisory positioRilifg No.

798 at 2 Filing No. 798 at 47.]

Bryan Spindler, Director of Quality Assurance, supervised the Quality AssuReyre-
sentatives at the time and was the Hiring Manager for the Quality Assuranesdétapive posi-

tion. [Filing No. 798 at 12.] Two thencurrent Quality Assurance Representatives conducted

thefirst round of interviews, and then Mr. Spindler conducted a second roumigiviews with

all three candidates, including Mr. Abebég&ilihg No. 798 at 2] Mr. Spindler felt that Mr. Abebe
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was not excited about the position during the interview, and atsted several grammatical and

typographical errors on Mr. Abebe’s resumgilifjg No. 798 at 2] Mr. Spindler felt that these

errors indicated a lack of attigon to detail- a key equirement for the position Filing No. 79-8

at 2]
Mr. Spindler selected Mindy Fultz for the Quality Assurance Represanpatsition. Fil-

ing No. 798 at 2] She has an undergraduate degree in business administration, was enthusiastic

about the position during her interview, and lesume was free of grammatical ayplographical

errors. Filing No. 798 at 2 Filing No. 798 at 1920.] Ms. Fultz has held leadership positions at

Thermo Fisherincluding Team Leader, Dri8upply Coordination, and Team Leader, Operations
Support positions, and had a wide variety of experience which Mr. Spindler felt madellher w

rounded and a good fit for tip®sition. Filing No. 798 at 2] Mr. Spindler also had had positive

interactions with Ms. Fultz before, and was impressed with her work performfffitag No.

798 at 2] The salary range fahe Quality Assurance Representative position was $55,000 to
$65,000, but Ms. Fultz had been working at a higher salary at Thermo Fisher beasusits the
case with Mr. Abebe she was hired from Lilly, and had been in a higher salary range whie ther

[Filing No. 792 at 5] The salary Thermo Fisher offered Ms. Fultz for the Quality Assaranc

Representative position, $93,317, was still lower than Mr. Abebe’scilneant salary of $95,257.

[Filing No. 792 at 2 Filing No. 792 at 5]

k. Associate Ghical Supply Chain Manager

Thermo Fisher posted an opening for an Associate Clinical Supply Chain Manager in De-

cember 2013, for which Mr. Abebe appliedEiling No. 792 at § Filing No. 792 at 1821 ]

Thermo Fisher interviewed two individuals, ltimately cancelled the requisition, and the posi-

tion was never filled. Hiling No. 792 at 5 Filing No. 93-28 at 1-2
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I. Mr. AbebeAgain Expresses Concedbout Thermo Fisher’s Hiring Decisions

In February 2014, Mr. Abebe again complained to Ms. Campbell that Thermo Fisher had
discriminated against him by not selecting him for the posifimnahich he had applied Filing

No. 792 at 5 Filing No. 9328 at 35.] Thermo Fisher’s Vice President of Human Resources,

Karen Wilson, reviewed the hiring process relating to the positions Mr. Abebe hdud, sma
determined that in each instance the candidate Thermo Fisher ultimately selectedssadah
legitimate, nordiscriminatory reasons, and that there was no evidence of unlawful disdronin

[Filing No. 799 at £2.] Ms. Wilson notified Mr. Abebe of her findings in March 201&£ilihg

No. 799 at 2] Also in March 2014, Mr. Abebe'salary ircreased to $97,162 Fifing No. 792

at 2]

m. Mr. Abebe’s Second EEOC Charge

In July 2014, Mr. Abebe filed a second EEOC Charge alleging discrimini@rook

placein February 2014. Hiling No. 84 at 21] Mr. Abebe stated:

| have applied for promotion to Team Leader of Material Operation Support, Man-
ager of Client Services, Associate Clinical Supply Chain Manager, and QAslity
surance Representative. ThermoFisBeientific has promoted Thomas Turner,
Michell Dyes(sic), Adam Craig, Mindy Fultz, LiliarkKnarr, Brooke Sanders, and
Austin Tan, Christy Owens and Ken Christiansen, who are all younger, white
Americans.

| believe | was denied high profile assignmentpitesmy education, experience
and expertise and promotion based on my age..., race (black), national origin (Ethi-
opian), and in retaliation for engaging in protected activity in violation ofighys

under the Age Discrimination in Employment Act and Title VII of the Civil Rights
Act of 1964 as amended.

[Filing No. 84 at 2] In November 2014, the EEOC dismissed Mr. Abebe’s Charge and issued a

Right to Sue Letter. Hiling No. 79-2at 5 Filing No. 79-2 at 23
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n. Clinical Supply Chain Manager Position

In late 2014, Mr. Abebe applied for a Clinical Supply Chain Manager position. Mr. Abebe

and seven other candidates were interviewed for the position in January B0ib§.No. 795 at

2.] Thermo Fisher ultimately hired Robert Lozito, who had significant experiartbe pharma-
ceutical industry, including nine years of supply chain management experieneashdirectly

relevant to the position.F[ling No. 795 at 2] Mr. Lozito has undergraduate degrees in biology

and anthropology, and graduate degrees in pharmacology/physiology and business atiomnistr

[Filing No. 795 at 2] Mr. Abebe did not haveomparablesxperience in supply chain manage-

ment. Filing No. 795 at 2] Mr. Lozito is a white male who was fiftseven years old when he

was hired. [kiling No. 792 at 5] Thermo Fisher offered Mr. Lozito a salary of approximately

$2,000 less than Mr. Abebe’s thearrent $97,162 salary Filing No. 792 at 2 Filing No. 792

at 3]

0. The NDPTSGroup Positions are Terminated

In early 2015, it became clear to Thermo Fisher that transitioning the NDPTS gobup ba
to Lilly was taking longer thaexpectedand that the positions would not be transitioned by Marc

31, 2015 as originally plannedEiling No. 794 at 3] Accordingly, Ms. Griffith and Ms. Camp-

bell metwith Mr. Abebe on March 2, 2015 and offered him a severance package, an additional
retention bonus, and the opportunity to extend his position elimination date to July 31, 2015 pro-

vided he executka separation agreement and releabéinfi No. 731 at 3] The same offer was

presented to all memberssthe NDPTS group, and they were also required to execute a separation

agreement and release in order to receive the enhanced berieliits. No. 794 at 3 Filing No.

792 at 6] Mr. Abebe was given 45 days to accept or reject the offerulinthtely decided to
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reject it. Filing No. 792 at 6] On April 17, 2015, his position was eliminated and his employ-

mentended. Filing No. 792 at 6]

p. Mr. Abebe Fileslie Lawsuit

Mr. Abebe initiated this lawsuit on February 11, 205lirjg No. 1], and filed the opera-
tive Supplemental Complaint and Demand for Jury Trial (the “Complaint”) on May 6, Z0it6, |
ing No. 57. Mr. Abebe alleges claims fo(1) discrimination based ohnis race, national origin,
gender and age undéritle VII of the Civil Rights Act,42 U.S.C8 2000e-2and theADEA , 29
U.S.C. § 621and (2)retaliationunder42 U.S.C.8 1981 42 U.S.C.8 2000e-3and29 U.S.C 8

621 [Filing No. 57 at 5-7see alsdriling No. 34(Mr. Abebe’s Statement of Claims).]

g. Mr. Abebe’s Third EEOC Charge

In July 2015, Mr. Abebe filed a third EEQCharge in which he complained of discrimi-
nation from 2011 to present and stated in part:

| complained about the discrimination and retaliation. Instead of correcting the
discrimination and retaliation, the employer discriminated and retaliated &agains
me The employer did not conduct my performance reviews like those of other
employees and also the employer gave me a bad review. The employer denied me
a merit pay raise for 2014. The employer made allegations against me that wer
false. The employer aaed other employees not to speak to me like they had spo-
ken to me before. In about March 2015, the employer told me that if | did not
release all of my claims against the employer, the employer would terminate my
employment in April 2015. 1 did not relee all of my claims against the employer.
The employer terminated my employment effective April 17, 2015. The employe
allowed employees who had not complained about discrimination to continue
working. The employer did not allow me to continue working. The employer de-
nied me a retention bonus. The employer denied me severance pay.

[Filing No. 84 at 23 The EEOC issued a dismissal and Right to Sue Letter in February 2016.

[Filing No. 792 at § Filing No. 79-2 at 23
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C. Discussion
1. Scope of Mr. Abebe’s Claims

At the outset, the Court findsnecessary to address the scope of Mr. Abebe’s claims be-
causelte parties’ briefexhibit a disconnect regarding this issue. On the one hand, Thermo Fisher
argues that Mr. Abebe’s claims are limited to: “(1) Thermo Fisher’s failureotogie him with
respect to the October 2013 Client Services Manager position, as well as soma thnealbosi-
tions for which he subsequently applied prior to his position elimination in April 2015; (2) the
denial of a retention bonus ‘of about one year’s salary;’ (3)¢meal of severance; (4) the denial
of an ‘extension of his employment to July 2015;” and (5) the elimination of his posifiéitirfig

No. 80 at 17-18 On the other hand, indbrief Mr. Abebe addresses his initial hiringTdtermo

Fisher along with every position for whidte appliedgoing forward. Two issues are at play here
— first, whether Mr. Abebe alleged claims relating to all of those positions indmgplfaint and
secongdwhether some of those claims are tibared in any event. The Court will address each
issue in turn.

a. Claims Alleged in the Complaint

Thermo Fisher argues thite Complaint does not address any of the positions for which
Mr. Abebe applied before his April 2012 EEOC Charge, so Mr. Abebe “has chosen not to pursue

claims relating to those positions.Filing No. 80 at 1] Thermo Fisher notes that the first posi-

tion Mr. Abebe addresses in the Complaint is the October 2013 Client Services Maosaen,
and that he goes on to only generally mention that Thermo Fisher hadnsoaiailable after

December 2013, but does not specifically identify theRiling No. 80 at 17

Mr. Abebe responds that a complaint need only be a short, plain statement of thendlaim

“is not supposed to contain all of the factsFilihg No. 96 at 20 He asserts that because he
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complains regarding a continuing course of conduct, “the specificity of pleadings a&prob-

lem.” [Filing No. 96 at 20 He argues that because he alleged in the Complaint that he complained

about discrimination after he was hired by Thermo Fisher, and alleged that he fil&D&h E
Charge on April 5, 2012 for Thermo Fisher’s failure to promote him, his allegationsdentthe
discrimination and retaliation that [he] faced when he applied for the NDBa® Leader, Client

Services Manager, and CSCM positigims2011 and 2012] [Filing No. 96 at 20 Mr. Abebe

notes that Thermo Fisher deposed him regarding the 2012 EEOC Charge and the positions he

applied for in 2011. Hiling No. 96 at 2€P1.] He also argues that Thermo Ies has conceded

the earlier positions are included in his claims because Thermo Fisher resporigad to its

“Facts Section in its Motion for Summary JudgmentZilifig No. 96 at 21 He concludes that

the positions included in the 2012 EEOC Charge are “part of the 1981 claim and they are back-

ground evidence for the Title VII claim."E{ling No. 96 at 2]

On reply, Thermo Fisher argues that Mr. Abebe “has never made any effort teimitu
July 2010 hire, September 2011 applications for the NDPTS Team Leader and GlergsSe
Manager positions, or his January 2012 application for the Clinical Supply Chain Mpoagen

in his lawsuit....” Filing No. 98 at 7]

In the Complaint, Mr. Abebe mentions his first EEOC Charge, and applying foti¢me C
ServicesManager position in 2013, being offered a retention bonus in December 2013 when
Thermo Fisher informed him his position would be eliminated, and that Thermo Hrstest “
younger whieé Americanborn employees for other positions, but...did not hire [himElliig
No. 57 at § He also mentions that he filed EEOC Charges in March 2014, July 2014, and No-
vember 2014, and that Thermo Fisher gave him a bad performance review, deniethéiin a

raise for 2014, made allegaitis against him that were falssd caused other employees to speak
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to him differently tharthey hadpreviously spoken to him[Filing No. 57 at 4 He alleges that

Thermo Fisher denied him a retention bonus, severance pay, and the extension of hiseamploym

past July 2015. Hiling No. 57 at §

The Court finds that Mr. Abebe has not alleged claims relatingstonitial hiring by
Thermo Fisher, his applications for the 2011 Client Services Manager and NDPNT S dader
positions, or his application for the January 2012 Clinical Supply Chain Manager positibas in t
Complaint. While it is true thdederal Ruleof Civil Procedure 8(a)(2)requires only ‘a short
and plain statement of the claim showing that the pleader is entitled to réliK5on v. Pardus
551 U.S. 89, 93 (2007a complaint must also plausibly state an entitlement to rdlighson v.
Gaetz, 673 F.3d 630, 633 (7th Cir. 2012Mr. Abebe’s Complaint is devoid of any mention of
discrimination related to his initial hiring by Thermo Fisher or the 2011 and 2012peSitAlt-
hough he mentions his internal complaints regarding discriminatidrhis April 2012 EEOC
Charge, Mr. Abebeloes not provide any detail whatsoetteat would indicate that his claims

relate to his initial hiring and his applications for the 2011 and 2012 positibiisi\g No. 57 at

2-3] In any eventhowever, the Court will also address whether thesmglare timebarred

b. Whether Claims are TimBarred

Thermo Fisher also argues tlaay claims related to Mr. Abebe’s September 2011 appli-
cations for the NDPTS Team Leader and Client Services Manager positions daduasy 2012
application for the Clinical Supply Chain Manager position are-bareed because he received a

Right to Sue letter relating to these positions in December 2012, but Mre Alibinot file this

4 The Court need only consider the operative Compldilinf No. 57, in connection with the
pending Motion for Summary Judgment, but notes that both Mr. Abebe’s initial Comgtéing [
No. 1], and his First Amended ComplainEiling No. 27, contain substantially identical allega-
tions to the opeteve Complaint in that they mention the same positions and time frames.
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lawsuit until February 2015 more than two years later, and after thed@ limitations period

hadexpired. Filing No. 80 at 2] It also asserts that agy198l claims relahg to these positions

aretime-barred because Mr. Abebe has not pled any facts related to his applicatluesé posi-
tions in his initial Complaint or the current Complaint, and so has not as§4A8d claims within

the fouryear statte of limitation. [Filing No. 80 at 2]

In response, Mr. Abebe contends t8a081 claims relating to his application for the Sep-
tember 2011 NDPTS Team Leader and Client Servicesalygnpositions, and for the January

2012 Clinical Supply Chain Manager position, are not {#raged [Filing No. 96 at 19 He

argues that he alleg@d 981 claims related to thopesitions in his Complaint and, thusmplied

with 8 1981’s fouryear limitations period. Hiling No. 96 at 2]

On reply, Thermo Fisher argues that Mr. Abebe did not file an EEQfg€Emelating to
his initial hiring so cannot assert Title VIl or ADEA claims related to his initial hiramgl that
any 8§ 1981 claim relating to his initial hiring is tirtgarred because he did not file his initial

complaint until February 2015.Filing No. 98 at 7] It also contends that Mr. Abebe does not

dispute that any Title VIl or ADEA claims relating to the 2011 and 201H#capipns are time

barred. Filing No. 98 at 71 Thermo Fisher concludes that Mr. Abebe “is left to argue only that

his Complaint is sufficiently broad to include Section 1981 claims relating to the 2011 and 2012

decisions.” Eiling No. 98 at 71 Thermo Fisher argues that th&E981 claims are barred as well,

though, because they were not asserted in the initial complaint as to the 2011 and 2012. positions

[Filing No. 98 at 7

The Court first considers Mr. Abebe’s Title VII and ADEA claims relatethisoinitial
hiring and 2011 and 2012 applications. An employment discrimination lawsuit broudggt u

Title VII or the ADEAmMust be filed in a district court within 90 days after the receipt of a right to
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sue notice from the EEOGeeDandy v. United Parcel Service, In838 F.3d 263, 270 (7th Cir.
2004) 42 U.S.C.8 2000e5(f); 29 U.S.C .8 626(e) Mr. Abebe does not appear to dispute that he
did not file his lawsuit within 90 days of receiving the December 2012 Right to See-Lettich

addressed his April 2012 EEOC Charg8edFiling No. 96 at 121 (Mr. Abebe only arguing that

§ 1981 claim is not timdarred, and noting that the 2011 and 2012 “selections” are “back-
ground evidence for the Title VII claim”).The Court finds that any Title VII or ADEA claims
related to M. Abebe’s initial hiring by Thermo Fisher and his applications for the 2011 and 2012
positions are timdarred because he did not assert them in a lawsuit filed within 9®tegs
ceiving the December 20Right to Sue Letter.

As for § 1981 claims relatig to his initial hire and the 2011 and 2012 positions, the Court
notes that Mr. Abebe did not need to obtain a Right to St from the EEOGn order to
include those claims in his lawsuBeeFane v. Locke Reynolds, L1 #80 F.3d 534, 539 (7th Cir.
2007)(81981 “does not require a plaintiff to bring an EEOC charge before filing a claimarafe
court”). Accordingly, the Court turns to whether Mr. Abebe alleg)@881 claims relating to his
initial hiring andthe 2011 and 2012 positions withiretapplicable four year statute of limitations.
SeeJones v. R.R. Donnelley & Sons C#1 U.S. 369, 3822004) (8 1981 claim is subject to
four-year statute of limitations)

Mr. Abebe filed his initial complaint on February 11, 201bilifig No. 1] Accordingly,
any8 1981 claimselated to his initial hiring at Thermo Fisher are tib@gred because they were
not filed within four years of hisnitial hire (in April 2010). Retaliation claims relating to Mr.
Abebe’s application for the 2011 and 2012 positions would not bebarred— the earliest he
applied for a position after his initial hire was September 2011, which is within thgdats

preceding the filing of his initial complaint
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In sum, Mr. Abebe did not allege Title VII or ADEA claims relating to his initial hiahg
Thermo Fisher or his application for the 2011 and 2012 positions and, in any event,dhmose cl
are timebarred because he did not file suit within 90 dayseoéiving his Right to Sue Letter
from the EEOC. Additionally§ 1981 claims relating to his initial hiring are tirbarred Alt-
hough 81981 claimgelating tothe 2011 and 2012 positions would not be timaered, Mr. Abebe
did not allege those clainis the operative Complaint. Accordinglirg Court will begin its anal-
ysis with the period following Mr. Abebe’s receipt of the December 2012 Righted &ter, and
will consider the positions that he applied for thereafter.

2. Merits of Mr. Abebe’s Claims

Thermo Fisher argues in connection with each position for which Mr. Abebe applied that
it ultimately selected someone who was more qualified, was more ietéiaghe position, and
who performed better in the interview. It also notes that it select#dearmale for several of the
positions, so Mr. Abebe’s gender discrimination claim fails as it relates te gusstions. In
response, Mr. Abebe relies primarily on his own testimony and a chart heldreatgue that he,
in fact, was the more qualified candidate. He also argues that Thermo Fishetahaisng against
him for his internal complaints and his EEOC Charges and that, in connection wétlpssitions,
Thermo Fisher set him up to fail. The Court will consider each position for whicAb&be
applied in turn, after setting forth the lapplicable to each type of claim

Under Title VII, it is “an unlawful employment practice for an employer toroiignate
against any of his employees...because he has made a charge, testified, asgaticipated in
any manner in an investigation, proceeding, or hearing under this subchdgter.3.C8 2000e-
3(a) The ADEA makes it unlawful for an employer to take an adverse employment against

an individual “because of such individual’'s age29 U.S.C.§ 623(a)(1) seealso Ripberger v.
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Corizon, Inc, 773 F.3d 871, 880 (7th Cir. 2014The ADEAs protections extend to individuals
who are 40 years of age and oldé@ U.S.C8 631(a) 42 U.S.C. § 198prohibits an employer
from retaliating against an employee for engaging in a statutorily protaciedy.

The samerbmework is used for evaluatifigle VII, ADEA, and retaliation claimsavid
v. Board of Trustees of Community College District No. 508;.3d----, 2017 WL 129114, 5
(7th Cir. 2017} Poullard v. McDonald 829 F.3d 844, 856 (7th Cir. 2016A plaintiff canprove
Title VII, ADEA, or retaliationclaims under either the direct or indirect method of prat#yas
v. Rockford Mem’l Hosp740 F.3d 1154, 1157 (7th Cir. 2DXage discrimination)Antonetti v.
Abbott Labs.563 F.3d 587, 591 (7th Cir. 200@xceand national origimiscrimination);Dass v.
Chicago Bd. of Educ675 F.3d 1060, 1068 (7th Cir. 201@¢taliation). The Seventh Circuit
recently instructed thatjnder the direct methoaourts shoulctonsider “whether the evidence
would permit a reasonable factfinder to conclude that the plaintiff's racecigghsex, religion,
or other proscribed factor caused the discharge or other adverse employnoent Extiience
must be considered as a whole, rather than asking whether any particular piedenmeeproves
the case by itsel or whether just the ‘direct’ evidence does so, or the ‘indirect’ evidence. Evi
dence is evidence. Relevant evidence musbhsidered and irrelevant evidence disregarded but
no evidence should be treated differently from other evidence because it can lok'tttmsie or

‘indirect.”” Ortiz v. Werner Enterprises, In®34 F.3d 760, 765 (7th Cir. 2018)

® Ortiz disapproved of prior efforts on the part of district courts to “shoehorn allregdato two
‘methods,” and [their] insistence that either method be implemented by lo@kiagdonvincing
mosaic,” because that approach “detracted attention from the sole questioatteas:riVhether

a reasonable juror could conclude that [plaintiff] would have kept his job if he [wasmember

of a protected class] and everything else had remained the same....” Thise@ds@rtiz as a
shift from treating “direct” and “indirect” evidence differently, and not &ating a standard dif-
ferent from the twepoption test whereby a plaintiff can either prove discrimination by the “direct
metlod,” or the “indirect burdesshifting method” set forth ivicDonnell Douglagorp. v. Green

411 U.S. 792 (1973)SeeOrtiz, 834 F.3d at 766 Today’s decision does not concevitDonnell
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Under the idirect method, a plaintiff carely on theMcDonnell Douglasurdenshifting
method of proof.Antonettj 563 F.3d at 59(referencingvicDonnell Douglas Corp. v. Gregdll
U.S. 792 (1973). To establish a prima facie case of discrimination for failure to promotema plai
tiff must show that: “(1) [he] was a member of a protected class; (2) [hefjuaddied for the
position sought; (3) [he] was rejected for the position; and (4) the employer promotedngom
outside of the protected group who was not better qualified for the position that [hb}.’5oug
Jaburek v. Foxx813 F.3d 626, 631 (7th Cir. 2016Where a plaintiff is attempting to prove
reverse discrimination with regard to gender, as Mr. Abebe is here, the first fheaticDonnell
Douglastemplate isaltered and requires that the plaintiff show either that the facts at hand seem
particularly dubious or that there is something in the background of the employevothidt
demonstrate a reason or inclination to discriminate against ntadeBallance v. City of Spring-
field, 424 F.3d 614, 6118 (7th Cir. 2005) For a prima facie case of retaliation, a plaintiff must
show that: “(1) he engaged in [statutorily] protected activity, (2) he sufferedvansa employ-
ment action, and (3) there was a causal connection between theRaudlard, 829 F.3d at 856

Once a plaintiff establishes a prima facie case, the burden “then shifts to theadeten
articulate a legitimatenondiscriminatory reason for its employment decision. If the employer
satisfied its burden, the burden shifts back to the plaintiff to prove that the proffesed veas

pretextual.” Walker v. Glickman241 F.3d 884, 889 (7th Cir. 20Qjtation omited). Pretext is

Douglasor any other burdeshifting framework, no matter what it cslled as a shorthand. We
are instead concerned about the proposition that evidence must be sorted intat gitesela-
beled ‘direct’ and ‘indirect,” that are evaluated differently. Instedéyalence belongs in a single
pile and must be evaluat@s a whole”)David, 2017 WL 129114t *4 (“Ortiz, however, did not
alter ‘[tlhe burdershifting framework created dyicDonnell Douglas..” As we have explained,
both before and aftedrtiz, McDonnell Douglads a means of organizing, presenting, and as-
sessing circumstantial evidence in frequently recurring factual patteunsl i@ discrimination
cases”).
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defined as “a dishonest explanation, a lie rather than an oddity or an &n@dtl. Union Pacific

R. Co, 796 F.3d 701709 (7th Cir. 2015)(citing Peele v. Country Mut. Ins. C&288 F.3d 319,

326 (7th Cir. 2002) To establish ptext, the plaintiff must show either that the employer was
motivated by a discriminatory reason or that the proffered reaSanwsorthy of credencé.Zac-
cagniniv. Charles Levy Circulating Co338 F.3d 672675-76(7th Cir. 2003) An enployer’s
change reasoning or failure to proffer an explanation when given an opportunity to do so can be
evidence of pretextld.

The Court willanalyze this case as it has other employment discrimination cases, keeping
in mind the Seventh Circuit’s admonition@rtizto consider all evidence as a whole, rather than
categorizing evidence by tyeThe Court will separately consider each adversploymentc-
tion Mr. Abebe alleges he suffered, as the parties have’d@he.Court notes at the outset, how-

ever, that ag evaluates the various positions for which Mr. Abebe applied, it will adhere to the

® Mr. Abebe states in his Statement of Claims that “the legal theories are distdmiharass-
ment, and retaliation under the direct method using both direct and circumstantial @videnc
indirect method using both direct and circumstantial evidence, and the totallitg ef/idence
combining the direct and indirect methods using both direct and indirect evidenciiling INo.
34 at 1]

"In every instance, Thermo Fisher offered the candidate it ultimatelytestkec the various po-
sitions a salary that was lower than Mr. Abebe’s ibement salary. Save for two of the pasis,
Thermo Fisher has not argued that rejecting Mr. Abebe was not an adveregneemlaction.
Accordingly, the Court will assume for purposes of analyzing the Motion for Swrilmdgment
that each time Thermo Fisher selected another candidate fergbsiions, Mr. Abebe suffered
an adverse employment action. As for the two positions where Thermo Fisher argselethiag
another candidate was not an adverse employment action because, among otigtheasaary
was less than Mr. Abebe’sthe December 2013 Quality Assurance Representative position and
the December 2013 Associate Clinical Supply Chain Manager positt@Court concludes be-
low that Mr. Abebe has not presented any evidence of discrimination aatretain connection
with those positions in any event. Thus, the Court need not consider whether rejectig .
for those positions constituted adverse employment actions.

- 26 -


https://www.westlaw.com/Document/Ice0af0583c5811e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_709
https://www.westlaw.com/Document/Ice0af0583c5811e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_709
https://www.westlaw.com/Document/Icfa815e679d311d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_326
https://www.westlaw.com/Document/Icfa815e679d311d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_326
https://www.westlaw.com/Document/Ie9d41ea889e111d9903eeb4634b8d78e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_675
https://www.westlaw.com/Document/Ie9d41ea889e111d9903eeb4634b8d78e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_675
https://www.westlaw.com/Document/Ie9d41ea889e111d9903eeb4634b8d78e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.insd.uscourts.gov/doc1/07315146348?page=1
https://ecf.insd.uscourts.gov/doc1/07315146348?page=1

Seventh Circuit’s statement that “we ‘do not sit as a kind of ‘super-personneindepia weigh-
ing the prudence of employment decisions made by firms charged withyengolbdiscrimina-
tion....” O’Regan v. Arbitration Forums, Inc246 F.3d 975, 984 (7th Cir. 2001)

a. October 2013 Client Services Manager Position

Thermo Fisher ultimately hired Mr. Turner for the Client Services Manpgsition, so
Mr. Abebe’s genderdiscrimination claim fails as matter of labecause he cannot show that
Thermo Fisher hired someone outside of his gendex for his age, race, and national origin
discrimination clairs, Mr. Abebe has not presented any evidence that those factors played any
part in Thermo Fisher’s decision. Mr. Abetrdy cites to his own testimony to support his argu-
ment and a chart he prepared comparing his “education and experience” with the “catglifor

cant selected.[SeeFiling No. 96 at 2&citing Filing No. 931 (Mr. Abebe’s Affidavit) aml Filing

No. 932 (Mr. Abebe’schart).] But he ignores evidence presented by Thermo FisheM#$at
Griffith was specifically looking for someone with PPl experieticatMr. Turner had PPI expe-
rience and Mr. Abebe didot 2 andthatMr. Turner performed well during the interview WhMr.
Abebe did not. Mr. Abebe also has not presented any evidence that Thermo ¢iisbleovs
groomed Mr. Turnerdr the position, and his saying so is not sufficienbvercome summary
judgment. Mr. Abebe simply ha®ipresented any evidentieat Themo Fisher acted in a dis-
criminatory manner when it selected Mr. Turner for the Clgsmvices Manager position instead
of him.

Further, even if Mr. Abebkad presented evidence supporting a prima facie case, Thermo

Fisher has presented evidence denratiag that it had a nediscriminatory reason for hiring Mr.

8 Mr. Abebe states in his response brief that he “had done PPI for yearsteasnjadpader and
manage” but cites only to Mr. Turner’s resume which reflects Mr. Turner’s PPlrepee. Fil-
ing No. 96 at 14-1%citing Filing No. 93-12 at 6-)]
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Turner—it believed him to be more qualified and a better fit for the positteeO’Regan 246
F.3d at 984“our only concern is the honesty of the employer’'s explanation.... And there is no
indication in the record that [the employer] did not honestly believe [its actiomsoserect]”)
(citations and quotations omitted®tasznik v. St. Joseph Hos$64 F.3d 691, 697 (7th Cir. 2006)
(“it is not our role to determine the competency of derfere in employment decisions simply
where we believe an employer has made a poor choice. Federal courts have aotbomngct
an adverse employment action only where the employer’s decision is ulhland not merely
when the adverse action is use or even unfair”). Again, the relevant focus is on whether
Thermo Fisher has presented a-dastriminatory reason for choosing the other candidate. Mr.
Abebe’s opinion that he was more qualified than Mr. Turner is not sufficient to overcommasum
judgment where, as hefgg has not presented any evidence that Thermo Fisher failed to select
him based on discriminatory reasons, and Thermo Fisher has presented evidenceleébtedt se
Mr. Turner because it found him to be more appropriate for the pos8eslordan v. Summers
205 F.3d 337, 344 (7th Cir. 2000Piscrimination laws serve only to prevent consideration of
forbidden characteristicslike race— but they are not, we have repeatedly noted, esnfidrced
merit selection programs”John®n v. Nordstrominc., 260 F.3d 727, 733 (7th Cir. 20q[plain-
tiff's] subjective belief that she was better qualified than [the candidated#efeselected] does
not, without more, demonstrate pretext”).

Similarly, Mr. Abebe has not presented anydevice that Thermo Fisher did not select him
for the Client Services Manager position as retaliation for his prior complaaut discrimina-
tion. Mr. Abebe only argues that “the timing of the retaliation [not being selectdkfposition]

was not onlyery close in time- the retaliation...began during his complaints before any resolu-
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tion of his complaints was proposed by [Thermo Fisher] and continued on througharstakesat-

sonnel documents damaging his career advancemdritifig[No. 96 at 2§ In fact, the timing

was not “close in time.” Mr. Abebe’s internal complaint was in October 2011, ancetienid
first EEOC Charge in April 2012 two years and elgeen months, respectively, before his appli-
cation for the position. This is not sufficient to show that Thermo Fisher'disele¢ Mr. Turner
was retaliation for Mr. Abebe’s complaintddr. Abebe’s discrimination and retaliation claims
related to the October 2013 Clierdr8ices Manager position fail as a matter of law.

b. December 2013 Team Leader, Operations Support Position

Mr. Abebe applied for a Team Leader, Operationg®tt position in December 2013, and

Thermo Fisher selected Mr. Craig for the position. Accordirtggenderdiscrimination claim

fails. Mr. Abebe also has not presented any evidence to establish a prima facledtssaro-

nation based on his age, race, or national origin. He argues that the posting for the patgition st
that Thermo Fisher waed a candidate with experience in pharmaceutical and clinical packaging,
so the fact that Mr. Craig has operations and supply chain experience v&amtelgiling No. 96

at 28] But Mr. King, the Hiring Manager for the position, stated that he did not consider the
position to be scienelkased, but rather was looking for someone with operations and supply chain

experience. Hiling No. 797 at 2] Mr. Craig had technical and supply chain experience, and Mr.

Abebe did not. Filing No. 797 at 2] Additionally, notes from Mr. Abebe’s interviewditate

that he did not understand the position, had not sought out the information before the interview,

did not provide clear answers to their questions, and stated that the position was sbvthiside.

[Filing No. 797 at 4 Filing No. 797 at 12] Conversely, the notes from Mr. Craig’s interview
indicate that he had the appropriate technical and supply ekpérience, was a “good motiva-

tional fit,” his current job had similarities with the position, &edseemed to be very eager about
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the position.” Filing No. 797 at 16 Filing No. 797 at 18] Mr. Abebe has not presented any

evidence to establish a prima facie case of age, race, or national origin disgtamand, even if
he had, Thermo Fisher’s reason fairig Mr. Craig— thatit believedhe was more qualified is
supported by the evidence&seeJohnson 260 F.3d af733 (“it is not our place to evaluate the
wisdom of an employer’s business decisions... We only require that an employelyhbaest
lieved itsreasons for its actions..).”

Further, Mr. Abebe’s only argument in support of his retaliation claimecttatthe Team
Leader, Operations Support position is that “inference can be drawn from all ofdbacevihat
[Thermo Fisher] did not like [him] because...he complained about discriminat|&iliig No.

96 at 29] Mr. Abebe does not provide any citation to record evidence for this argument, and his
opinion that this is the case m®t enough to overcome summary judgment. Thermo Fisher is
entitled to summary judgment on Mr. Abebe’s discrimination and retaliation claimsrelatee

Team LeaderQperations Support position.

c. December 2013 Quality Assurance Representative Position

In December 2013, Mr. Abebe applied for a Quality Assurance Representative position,
but Thermo Fisher selectddis. Fultz for the position. Mr. Abebe argues that he had more years
of experience in the pharmaceutical industry than Ms. Fultz, and that alttheugbsition related

to quality, Ms. Fultz did not have science experience or a science backgré&ilimd No. 96 at

30.] The Quality Assurance Representative position involved “carefully reviewamgifacturing
and packaging production records to ensure that the records are accuraterdneeeriiche role
provides a check on the documentation and records created during the manufaontifongack-
aging of clinical trial mateails, ensuring that all records are completely accurate in the event of an

audit by Eli Lilly & Co. or a regulatory agency,” and “requires a closettte to detail.” Filing
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No. 798 at £2.] Mr. Spindler was the Hiring Manager for the position, and noticed that Mr.

Abebe’s resume contained several grammatical and typographical enars he felt indicated

a lack of attention to detail.Filing No. 798 at 2 Filing No. 738 at 8(Mr. Spindler’s interview

notes stating “[]lJack of quality experience coupled with many ersstgis with resume do not

indicate attention to detait’Filing No. 798 at 318 (Mr. Abebe’s resume, reflecting grammatical

and typographical error$) Mr. Spindler also felt that Mr. Abebe was not eisihstic about the

position. Filing No. 798 at 2] Ms. Fultz, on the other hand, had held leadership positions with

Thermo Fisher, was enthusiastic about the position during her interview, and haidesbiame-

sume that was free from errorgziling No. 798 at 23.] Again, Mr. Abebe has not presented any

evidence that Thermo Fisher’s decision to hire Ms. Fultz was based on distargnreasons and,
in fact, Thermo Fisher has presented valid reasons for selecting Ms. Saé3tockwell v. City
of Harvey 597 F.3d 895, 903 (7th Cir. 201@mployets subjective belief thaktected candidate
was more qualified or appropriater position*“is sufficient to allow a faetinder to conclude
that...nondiscriminatory factors drove the employment decigidn

Mr. Abebe does not address his retaliation claim related to the QualityaAssuRepre-
sentative position, but the record evidence does not indicate that Mr. Abebe’s preteoosl |
complaints or EEOC Charges played any role in Thermo Fisher’'s selectMs. d¢fultz. Mr.

Abebe’s discrimination and retaliation claims related to this position fail as a mater. of

% Mr. Abebe also has not presented any evidence supporting a reverse gendendisoniciaim

in connection with this position. He has eetn attempted to demonstrate that the facts at hand
seem particularly dubiousr that there is something in Thermo Fiskdrackground that would
demonstrate a reason or inclination to discriminate against ntadeBallance,424 F.3d at 617-

18.
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d. December 2013 Associate Clinical Supply Chain Manager Position

Mr. Abebe applied for an Associate Clinical Supply Chain Manager positionceneer
2013, but Thermo Fisher ultimately did ridt the position. Mr. Abebe argues thahe fad that
Thermo Fisher did not fill the position “is even more evidence of discrimination anictietsl
because Abebe was very qualified for the position, and [Thermo Fisher] did not plaicethen

position, and instead, never filled it.Fi[ing No. 96 at 30 But Mr. Abebe has not presented any

evidence tying the decision not to fill the position to him — and much lessderder, age, race,

or national origin. Indeed, he cantrestablish a prima facie case relating to this position because
he cannot show that Thermo Fisher hired someone outside his protected class for thejbsition
did not hire anyone at alSeeSweatt 796 F.3d at 70% Simply stating that not filling the position

is “more evidence” of discrimination is not enough to overcome summary judgmerthemniéi.
Abebe’s discriminabn or retaliation claimselating to the Associate Clinical Supply Chain Man-
ager position.

e. December 2014 Clinical Supply Cha#anager

In December 2014, Mr. Abebe applied for a Clinical Supply Chain Manager position, and
Thermo Fisher selected Mr. Lozito, a-$&ar old male. Higenderdiscrimination claim related
to this position fails since Thermo Fisher ultimately selected a male, and his ageaidamon
claims fail as well since Mr. Lozito was only four years youngantilr. Abebe when he was
selected.SeeBalderston v. Fairbanks Morse Engine Div. of Coltec IndustB888 F.3d 309, 321

(7th Cir. 2003)“[i]n the age disomination context, the fact that a plaintiff is replaced by someone

10 Although a plaintiff can establish a prima facie case of disadtion by showing that a position
remained open, as opposed to showing that a similarly situated person outsrdeetttegclass

was hiredSweatt 796 F.3d at 7Q%hat was not the case here. Thermo Fisher cancelled the req-
uisition for the position, and it was closed rather than left open to eventually fill.
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‘substantially younger’ is a reliable indicator of age discrimination.... Ther8ke Circuit has
defined ‘substantially youngeds generally ten years younerAs for race and national origin
discrimination, Mr. Abebe argues that he was more qualified than Mr. Lozito, thand Iresher
“concealed information from [Mr.] Lozito,” and that Thermo Fisher should have contacted hi

when Mr. Lozito later quito offer him the position [Filing No. 96at 31] Again, the evidence

indicates that Thermo Fisher selected Mr. Lozito bechustermined thate was more qualified
—he had nine years of supply chain manageregpérience that was directly relevant to the posi-

tion, and Mr. Abebe did not E[ling No. 795 at 2] SeeSembos v. Philips Componer2803 WL

1342985, *7 (N.D. lll. 2003{plaintiff’ s subjective opinion that he was qualified for eight positions

he applied for and did not get was “based...solely on his subjective understanding of his own skills
without consideration as to the specific requirements of these eight jobs,” and wasugjtte
overcome summary judgment where defendant presented evidence that he was npgjualifact

fied). And while Mr. Lozito did resign several months after accepting the dliSigaply Chain
Manager position, the evidence shows that he did so for health reasons and not because Thermo

Fisher “treated [him] badly” as Mr. Abebe claim&iling No. 93-41 at § The Court fails to see

how Mr. Lozito’s resignation for health reasons coultbw that Thermo Fisher discriminated
against Mr. Abebe when it selected Mr. Lozito over him.

As to his retaliation claim, Mr. Abebe argues thatfiled an EEOC Charge in November
2014 and received a Right to Sue Letter the same month, and that thismexiately before he

applied for the position[Filing No. 96 at 31 This timing, without more, is not enough ta@ue

summary judgmentHarper v. C.R. England, Inc687 F.3d 297309 (7th Cir. 2012]“Because
evidence regarding suspicious timing, without more, is generally insufficiesipport a reason-

able inference of retaliation, we conclude that [plaintiff] has failed to estadlprima facie case
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of retaliation....). Mr. Abebe’s discrimination and retaliation claims related to the December
2014 Clinical Supply Chain Manager position do not survive summary judgment.

f. Mr. Abebe’s Retention Bonus

When it became clear that Lilly was going éalvsorb the jobs in Thermo FisheN®PTS
group, all NDPTS group employeesncluding Mr. Abebe- were offered a $57,750 retention

bonus. Filing No. 792 at 4] Mr. Abebe argues that he was treated differently thharam-

ployees because the retention bonus was only about sixty percent of his salaryNRRilES
Associate Pete Hollingsworth told Abebe that Hollingsworth would be receiviegra salary as

a bonus....” Eiling No. 96 at 31 The Court does not find it significant that the retention bonus

was a larger percentage of some NDPTS group employees’ salaries tharoitMraAbebe’s
salary. And even if the percentage were significkint, Abebe has not provided any evidence
regarding the age, race, or national origin of Mr. Hollingsworth, so hashoemnghat he was
outside of Mr. Abebe’s protected classes (he was also a male, geratgrdiscrimination claim

fails). [SeeFiling No. 96 at 3132 (Mr. Abebe relyingon his deposition testimonygiling No. 93

4 at 40, wherein he states that a lltev NDP Trial Support Associate” was offered a bonus that
“must have been pretty close to whatever his salary was”).] Mr. Abebe has naslesthalprima
facie case of discrimination related to the retention bonus he was offered, herdeasonstrate
that the amount of the retention bonus was tied in any way to his past internal canopl&BOC
Charges. Any discrimination or retaliation claims relating to his retention falhas a matter

of law.

g. Position Elimination
Mr. Abebe’s position wadieninated— along with the rest of the NDPTSayp —as a result

of Lilly's reabsorption of the positions. Mr. Abebe argues that “[tjhrough a series of actions,
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[Thermo Fisher] groomed, promoted, transferred, and found positions for all of the NDRPTS e
ployees except for Abebe, the onlyet AfricanrAmerican employee...; [another employadjo
was alsmlder; and one white employee whom [Thermo Fisher] had written in his personnel doc

uments had ‘peculiar behavior.”Filing No. 96 at 33 The mly evidence Mr. Abebe citdbat

could show what happened to other NDPTS emplogées their positions with Thermo Fisher
were eliminated is a spreadsheet which Mr. Abebe has made no efigltaime The Court cannot
discern what exactly the spreadsheet reflects and, specifically, whetheedtsrdfiat every
NDPTS employe®ther than Mr. Abebe, the other Afric&merican employee, and the white
employee who allegedly had “peculiar behavifmtindpositions within Thermo Fisher after their
positions were eliminatett. The evidence shows that all NDPTS group jobs at Thermo Fisher
were eliminated, and Mr. Abebe has not presented any evidence indicating West tieated any
differently than he other NDPTS group employees. Discrimination or retaliation claims fail re-
lated to his position elimination.

h. Severance Package

Mr. Abebe’s final discrimination and retaliation claims relate to Thermo Fsloéer of
an additional retention bonus, severance benefits, and a short extension of his posihaticei
providedhe signa severance agreement. Mr. Abebe argo@salthough all other NDPTS em-
ployees had to sign the same severance agreement to receive the benefits, eimeraglie not
have the same impact on the other employees because they did not have a pendingawsuit a

[Thermo Fisher] for discrimination.”Hiling No. 96 at 33 He argues that Thermo Fishlrequired

11 For example, the spreadsheet shows a column titled “Choice A” and for Mr. Abebe and thre
other employees the choice listed is “CSOEiliig No. 9332 at 3] Mr. Abebe does not explain
what “CSOS” means, nor what some of the other listed choices mean, such as “LREs"his
burden to do so.
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him to sign the severance agreemewhich included a release of claimss retaliation for filing

this lawsuit. Filing No. 96 at 33

Again, Mr. Abebe has not presentatly evidence showing that Thermo Fisher treated him
any differently than the other NDPTS group employees when it requireclsigit a severance
agreement releasing all claims in order to receive the additional retentios, Isenerance bene-
fits, and a short extension of his position eliminatibimermo Fisher was well within its rights to
require the NDPTS group employees, including Mr. Abebe, to sign a severanaaagrel
Thermo Fisher had not required Mr. Abebe to sign the severance agreement, it would have bee
treating him more favorably than the other NDPTS group employees, Theisno Fisher was
not required to do.Seelsbell v.Allstate Ins. Cq.418 F.3d 788, 793 (7th Cir. 200@¢taliation
claim brought by plaintiff whose position wasneihatedbased on employer’s requirement that
she sign a severance agreement if she wanted to remain employed in positieer failed; court
stated “[plaintiff] was not a victim of retaliation. Her reason for terminatiasa tie same for all
employees.who were similarly situated. She had four options. Three of those options had vari-
ous incentives and benefits in exchange for the release.... An employee who tefsigesa
release will not be offered the same deal as a terminated employee whonig twilBign the
release”) Gray v. N. Telecom, Inc1998 WL 386359, *8 (N.D. Ill. 1998)granting summary
judgment in favor of defendant on plaintiff's retaliation claim where defendguotreel all em-
ployees to sign release of claims to receive severaagefits; court stated “[plaintiff] has not
shown that [defendant] offered severance to any employee who left voluatatibid not sign a
release of claims against the company”)

Mr. Abebe’s discrimination and retaliation claims related to Thermo Fsshezjuirement

that he sign a severance agreement to receive an additional retention bamasceelvenefits,
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and a short extension of his position elimination fail because all NDPTS groupyesgloere
required to sign the same agreement, and Mr. Abasenot presented any evidence indicating
that Thermo Fisher required him to sign the agreement for discriminatory l@toeyareasons.

In sum, Mr. Abebe has supported his discrimination and retaliation claims gdlatine
positions for which he apipd primarily with hs own opinion that he was mayealified than the
applicants that Thermo Fisher ultimately selected. For each position, hpWMeesmo Fisher has
presented evidence showing that it selected the other applicant fdiscominatoryreasons-
thatthe individual(s) making the hiring decisions believed the other applicant to be mofiedjual
than Mr. Abebe for the particular position, that the other applicant performed batiédt. Abebe
in the interview, and that unlike Mr. Abebiee other applicant expressed a genuine interest for the
position!? Further,Mr. Abebe has not demonstratdtit Thermo Fisher treated him any differ-
ently than the other NDPTS group employees regarding the initial retention borelsnthation
of his position, and the requirement that lgnsh severance agreement releasiagns against
Thermo Fisher in order to receive an additional retention bonus, severancéspandfia short
extension of his position elimination. While Mr. Abebe is unhappy with Thermo Fislexis
sions, those decisions are only actionable if they are unlaavfdlhe has not presented evidence
to overcome summary judgment in Thermo Fisher’s fa8eePtasznik464 F.3d at 697 Federal
courts have authority to correct an adverse employment action only Wwaenaployer’s decision

is unlawful, and not merely when the adverse action is unwise or even unfair”). This @lourt w

12The Court notes that had it considered retaliation claims based on the positions foMwhic
Abebe applied in 2011 and 2012, and which the Court has concluded were not alleged in the Com-
plaint, they would suffer the same fate. Like his retaliation claims basée other positions for

which he applied, Mr. Abebe has not presented any evidence that Thermo Fishsite aetito

hire him for the 2011 and 2012 positions was retaliation for his earlier internal coisplsEEOC
Charge.
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not seconejuess Thermo Fisher’'s personnel decisions where Mr. Abebe has not presented any
evidencehat those decisions were motivated by discrimination or retalia@dRegan, 246 F.3d
at 984

.
CONCLUSION

For the foregoing reasons, the Court:

e GRANTS IN PART Thermo Fisher's Motion to StrikeE{ling No. 10Q, to
the extent thait strikes the portions of Mr. Abebe’s surreply that do not relate
to the Second Declaration of Virginia Campbell, DENIES IN PART the
Motion to Strike, Filing No. 10Q, to the extent that it declines strike the
portions of the surreply that relate to the Second Declaration of Virginia Camp-
bell; and

e GRANTS Thermo Fisher's Motion for Summary Judgmeflifg No. 79.
Final judgment shall enter accordingly.

Date: 1/31/2017 Qmm ron) m

/Hon. Jane Mjag§m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution via ECF only to all counsel of record
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