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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

FINISHMASTER, INC.,
Plaintiff,
VS. No. 1:15ev-00446IMS-DML
LAKE PLEASANT COLLISION CENTER,
LLC,
ALYSON WIGGINS,
MATHEW WIGGINS,

Defendants.

MATHEW WIGGINS,
ALYSON WIGGINS,
LAKE PLEASANT COLLISION CENTER,
LLC,
Counter Claimants,
VS.

FINISHMASTER, INC.,

N N N N N N N N N N N N N e N N N N N N N N N N N N

Counter 2fendant.
ORDER
Presently pending before the CourtBRintiff/CounterDefendantFinishMaster, Inc.’s

(“EinishMastet) Motion to Dismiss for Failure to State €laim. [Filing No. 21]

FinishMasterseeks to dismissertain of DefendamiCounterPlaintiff Lake Pleasant Collision

Center, LLC's (Lake Pleasari) counterclaing for breach of contract and fraud in the

inducement. For the reasondetailed herein, the Cou@RANTS in part andDENIES in

part FinishMaster's Motion t®ismiss. Filing No. 21]
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l.
STANDARD OF REVIEW

Federal Rule of Civil Procedure 8(a)(2¢équires only ‘a short and plain statement of the
claim showing that the pleader is entitled to relief2fickson v. Parduss51 U.S. 89, 93 (2007)
(quotingFed.R. Civ. P.8(a)(2). “Specific facts are not necessary, the statement need only ‘give
the defendant fair notice of what the . . . claim is and the grounds upon which it rEsitskon
551 U.S. at 93quotingBell Atlantic v. Twombly550 U.S. 544, 555 (200)7)

A 12(b)(6) motion to dismiss asks whether the complaint “contain[s] sufficietiaia
matter, accepted as true, to ‘state a claim to relief that is plausible on its faskcroft v. Igbal
556 U.S. 662, 678 (2009guotingTwombly 550 U.S. at 570 In reviewing the sufficiency of a
complaint, the Court must accept all weléd facts as true and draw all permissible inferences in
favor of the plaintiff. SeeActive Disposal, Inc. v. City of Darie®35 F.3d 883, 886 (7th Cir.
2011) The Court will not accept legal conclusions or conclusory allegation$fiasesit to state
a claim for relief. SeeMcCauley v. City of Chicag®71 F.3d 611, 617 (7th Cir. 2011actual
allegations must plausibly state an entitlement to relief “to a degree that risestadepeculative
level.” Munson v. Gaetx73 F.3d 630, 633 (7th Cir. 201ZThis plausibility determination is “a
contextspecific task that requires the reviewing court to draw on its judicial iexjger and
common sense.1d.

.
BACKGROUND

The factualallegationsin Lake Pleasant'sounterclaimwhich theCourt must accept as
true for purposes of this ruling, areasfollows.
Lake Pleasanta limited liability company located iirizona executed a Customer

Agreemen(the “Contract) with FinishMaster, an Indiana corporation, on or about Noverhber

2015. Filing No. 10 at 17 FinishMaster agreei sell paint appropriate for use motor vehicles
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in Arizona and provide marketing and business development consultateooning and

certification, and warrantgssistance on paint repairgilijng No. 10 at 1112.] Lake Pleasant, in

turn, agreed tgurchase aertain minimum amount ats paint and material products from

FinishMaster over the term of their Contrag€iling No. 10 at 14 The Contract contains a

Disclaimer of Warranties and Limitation of Remedi&suse that reads as follows:

DISCLAIMER OF WARRANTIES AND LIMITATION OF REMEDIES
EXCEPT FOR EXPRESS WARRANTIES ISSUED BY THE PAINT
COMPANY OR ANY MANUFACTURER, [FINISHMASTER] DISCLAIMS
ALL WARRANTIES OF ANY KIND, EXPRESSOR IMPLIED, ORAL OR
WRITTEN, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED
WARRANTY OF MERCHANTABILITY AND THE [IMPLIED
WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE. THE
LIABILITY, IF ANY, OF [FINISHMASTER] FOR DIRECT DAMAGES
WHETHER ARISING FROM A BREACH OF THIS AGREEMENT,
BREACH OF WARRANTY, NEGLIGENCE, OR INDEMNITY, STRICT
LIABILITY OR OTHER TORT, OR OTHERWISE WITH RESPECT TO
GOODS OR ANY SERVICES IS LIMITED TO THE PRICE OF THE
PARTICULAR GOODS OR SERVICES GIVING RISE TO THE
LIABILITY. IN NO EVENT SHALL [FINISHMASTER] BE LIABLE FOR
ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, OR SPECIAL
DAMAGES, INCLUDING LIMITATION, DAMAGES RELATING TO
LOST REVENUES OR PROFITS, OR LOSS OF PRODUCTS.

[Filing No. 1-1 at 14

Lake Pleasant alleges thiainishMaster had knowledge of Lake Pleasant’s general and
particular requirements for paint and was aware of the environmental faatirg&sshumidity, in

considering the proper paint for Lake Pleasahting No. 10 at 19 FinishMaster recommended

that Lake Pleasant uf#?C-Cromax[“DPCGCromax Pairi], which prodiwct wasthenincluded in

the Contract [Filing No. 10 at 19 Lake Pleasant allegéisatFinishMaster was aware that Lake

Pleasant would be applying the DZomax Paint to motor vehicles in Arizona, and that Lake

Pleasant relied on referral sources for its custdrase. [Filing No. 10 at 19
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Lake Pleasant claims that tHePC-Cromax Paintthat FinishMaster proved was
defective, nonconforming, and failed to comply with reasonable commewrmaasds and usage

of trade. Filing No. 10 at 13 In particular, the paint was of poor quality, bubbled upon

application, and created other errors such as fish eyes anddidg.cfiling No. 10 at 13 Lake

Pleasant notified FinishMastef the defectand FinishMastergave repated assurances that it

would curethe defects [Filing No. 10 at 14 FinishMaster's employees were on site at Lake

Pleasant for the first three months that Lake Plagassed the BPG-Cromax Paint. Hiling No. 10

at 14] After repeated attempts, FinishMaster was unable to cure theglefieidéihg No. 10 at

14.] After concluding that DP&Cromax Paint \&s notsuitable FinishMaster recommended that

Lake Pleasantisea solventbased paint known a&hromaPremier Paint[Filing No. 10 at 15

The ChromaPremier Paint also proved to be unsuitable, however, because Finisfauledter

supply the Color Variance Deck, an essential component of the palinty [No. 10 at 1§ which

caused many cars to be repainted because of mismatched dolorg, flo. 10 at 1§ Lake

Pleasant notified FinishMastef the issue. Hiling No. 10 at 19

Lake Pleasant claims that FinishMaster and Lake Pleasant created a new agmeement i

September 2013[Filing No. 10 at 14 FinishMaster agreed to install and pay fowrneolers

and other equipment fdrake Pleasantwhich wouldfix the defects and permit Lake Pleasant to

paint with DPGCromax Paint. [Filing No. 10 at 1§ However Lake Pleasant claims that

FinishMastemever paidor thenew coolers or other eqament and haseithercured the defects

of the paint nor provided Lake Pleasant with suitable pakaiting No. 10 at 14 Lake Pleasant

terminated the Contract with FinishMaster on January 14, 2@44ng[No. 10 at 14
FinishMasteiinitiated litigation when it sued Lake Pleasant for breach of confféthg

No. 1-1.] Lake Pleasant counterclaimed as described aldewmeshMaster now mees to dismiss
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Lake Pleasant’'saunterclaimsor breach of contract and fraud in the inducementfddure to
state a claim upon which relief may be grantddlirfg No. 21]

1.
DISCUSSION

FinishMasteargues that Lakel®asantid notadequately pleaits breach of contraend

fraud in the inducementounterclairs. [Filing No. 21 Filing No. 22 at 1. Lake Pleasant

challenges Lake Pleasamtbreach of contract counterclaim on three bases. HowtbeeGourt
reframesFinishMaste’s breach of contraathallengesastwo issues First, FinishMaster argues
thatLake Pleasant’s counterclasfor breach ofimplied warranty of merchantability and fitrees
for a particulampurposefail because thewre disclaimed under the Contracdnd secondl.ake
Pleasant’'scounterclaim forbreach ofcontract for failure to perfornservice obligations fasl
becausd-inishMastelis not subject to additionalervice obligatias under the Contract[Filing

No. 27; Filing No. 22 at ]

Additionally, FinishMaster argues that Lake Pleasant's counterclaieking

certain remedies is barreldy the Contract’slimitation of remedies [Filing No. 2% Filing No.

22 at 1] Lastly, FinishMaster argues thabke Pleasant did not plead ifsaud in the

inducement ounterclaimwith particularity [Filing No. 21; Filing No. 22 at 1]

A. Breach of Contract Counterclaim
1. Implied Warranties
FinishMasteffirst argues thatake Pleasant'sounteclaim forbreach of implied warranty
of merchantability and fitness for a particular purpose should be dismissed becabsettaet
between FinishMaster and Lake Pleagsamitains avalid disclaimer of warrantiesFinishMaster

statesthat the disclaimer satisfies the requiremenitdnd. Code § 261-2-316 becauseit is
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sufficiently “conspicuous,” it appears in capital lett@nslbold print, and the languagdisclaimer

of warranties” is underlined for additional emphasisilijg No. 22 at

Lake Pleasantoncedes that the Contract contains a disclaimer of implied wiasant

stipulates to striking the implied warrantesunteclaim. [Filing No. 25 at ]]

Therefore the Court grants FinishMaster’s motion to dismiss Lake Pleasantirgeclaim
for breach oimplied warranties
2. Service Obligations
FinishMaster argues that Lake Pleasant’s breach of comaaterclaim for failure to
performservice obligationfails because Lake Pleasdnats not identifiedhe Contracprovision

FinishMaste breachedby failing to perform theservice obligations. Hiling No. 22 at 7

FinishMaster states that there is no provision in the Contract that direstisNFaster to provide

services to Lake Pleasarf&iling No. 22 at 7]

In response, Lake Pleasant states that it sufficiently pled a breach aictomdnteclaim
becauseafter Lake Pleasantigreed topurcha@e the paint from FinishMasterfrinishMaster
provided non-confoning and defective paint thédiled to comply with reasonable commercial

standards and usage of tradgiling No. 25 at5-6.] Lake Pleasant argues that the D€@max

Paint “was of poor quality, bubbled upon application, and created other errors upon application

such as fish eyes and side casting:zlifig No. 25 at § Additionally, Lake Pleasardlleges that

FinishMaster assumed service obligations in the course of FinishMapgrformance of the

Contract, and then breached those obligatioRsinf) No. 25 at § Lake Pleasant states that under

Ind. Code § 261-1-2054), course of performancegive[s] particular meaning to and
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supplemerjs] or qualiflies]terms of an agreement.[Filing No. 25 at § Lake Pleasardlleges

that in the course of performance of the Contract, FinishMaster assumeareddservice

obligations. Filing No. 25 at 71 When Lake Pleasant notified FinishMaster of the defective paint,

Lake Pleasant claims that FinishMaster made seassmlrancethat it wouldcure the defeabf
DPG-Cromax Painandprovided additional servicesuchassendingts employeedor the first

three monthso test the paint[Filing No. 25 at 7] Lake Pleasant alleges that after being unable

to fix the issueFinishMasterecommended and issued ChromaPremier Paint, but never provided
Lake Pleasanwith the materials or service®cessary to make the new paint wofkiling No.
25 at 7] Lake Pleasant points out tila¢ partiegntered into a newgaeementwhere FinishMaster
would install new coolers and prime equipment; however, FinishMastegverfulfilled those

obligations. Filing No. 25 at 7]

In reply, FinishMastearguesthat Lake Pleasanis improperly attemptingo amend the
pleading by arguingn its responsehatthe Contractwas amendethroughcourse of performance

when FinishMaster provided services to Lake Pleasé&niind No. 27 at J Further, FinishMaster

claims that an amended Contraabuld fail as a matter of law becautiee Contractprohibits

modifications without a signed agreemerttilihg No. 27 at 4

“To prevail on a[counteclaim| for breach of contract, the plaintiff must prove the
existerte of a contract, the defendantireach of that contract, andnakzges resulting from the

breach.”Haegert v. Univ. of Evansvill®77 N.E.2d 924, 937 (Ind. 2012geRice v. Hulsey829

! Course of performance underd. Code § 261-1-205(2)is defined as a “sequence of conduct
between parties to a particular transactisiere an “agreement . . . involves repeated occasions
for performance by a party” and the “other party, with knowledge of the nattire pérformance
and opportunity for rejection to it, accepts the performance or acquiescesthmittvabjection.”
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N.E.2d 87, 89 (Ind. Ct. App. 2003)FinishMasteargueghat Lake Pleasant cannot identify where
in the Contract it brched its service obligation§heargument isinavailing. First,Lake Pleasant
sufficiently pleadsthat FinishMaster providedefective pint FinishMaster does nabntesthis
issue SecondlLake Pleasardufficientlyallegeghatafter it notified FinishMaster of thdefective
paint, FinishMasterassumed additional service obligatidoscure the defective paintUnlike
FinishMasters argument,_ake PleasartlaimsthatFinishMaster’'sserviceobligations arose after
the Contract was created, and that FinishMaster breached those obligatioss ltevaxer fixed
the defectivgaint. Thus,Lake Pleasais factual recitationseceive“the benefit of imagination,
so long as the hypothesa® consistent with tHeounter¢aim].” Sanjuan v. Am. Bd. of Psychiatry
& Neurology, Inc, 40 F.3d 247, 251 (7th Cir. 1994)

FinishMasteraisestwo additionalargumentson reply. First, it alleges thdtake Pleasant
impropety attemps toamend the counterclaityy arguing for the first time in the resportbat

FinishMaster assumetiditionalservice obligations.[Filing No. 27 at 34.] The Courdisagrees.

Lake Pleasant’s counterclapnovidesFinishMaster with fair notice of the claim and its baSiee
Erickson 551 U.S. at 93Fed. R. Civ. P. 8(a)(2)In particular,the counterclaim states thafter
Lake Pleasant notified FinishMaster of the defective pdimjshMaster gave “repeated
assurances” of curing the defect and sent its employees to test thevpaiatperiod of months,

[Filing No. 10 at 1}t and because of the continuing defect, Lake Pleasant was “forced to obtain a

different type of paintfrom FinishMaster, [filing No. 10 at 15 The counterclainfurtherasserts

FinishMaster agreed to install new coolers and equipment to fix the@&BGax Paintbut it

neverinstalled the equipment néxed the defective paint.Ffling No. 10 at 14

2 As a federal court gihg in diversity, the Court will apply state substantive law and federal
procedural law.Ritchie v. Glidden Co242 F.3d 713, 720 (7th Cir. 2001)
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Second FnishMasterstateshat everassuming thafEinishMaster breached tla@nended
Contract, Lake Pleasant®unteclaim would fail as a matter of law because the Contract prohibits

amendments other than in writingFiling No. 27 at 4 Paragraph eight of tHéontractstates

“[n]Jo waiver of any provision of this Agreement by either party shall be emfole@gainst that

party unless it is in writing and signed by both partfegPiling No. 1-1 at 10] However,Lake

Pleasant’s counterclaim does not allege that the paviesgdthe terms of theCortract; rather
Lake Pleasant sufficientllegesthatFinishMaster assurdeadditional service obligatiomaitside
the Contractaind breached those obligations.

The Court concludes thatake Pleasanhas set forth sufficient factuahllegationsto
survive themotion to dismissvith respect to the service obligation claim

B. Remedies

FinishMaster claims that Lake Pleasant'®m@fpt to recover incidental or consequential
damagesor breach of contraes improper because the Contract limits remedies exclusively to the

price of particular goods or services that give rise to thditia [Filing No. 22 at 7] FinishMaster

points toparagraplten of the Contract, which states that “the liability, if any, of [FinishMaster]
for direct damages . . . is limited to the price of the particular goods oresepngrg rise to the

liability.” [Filing No. 1-1 at 1Q (quotingFiling No. 22 at J.] FinishMaster argues that Lake

Pleasant improperly tries to recover additional incidental and consequentiajemmach as “loss

3 FinishMaster cites t€loud Corp. v. Hasbro314 F.3d 289, 294 {7Cir. 2002) to support its
argumenthat a provision in a contract that prohibits modifications to the contract withoutnwritte
consent is bindingHasbrois distinguishabldrom the current case. Hasbrg the court found
that the parties wereolind to a provision in the buyserletter, which stated that purchase orders
could not be modified without the buysmwritten consent, anthe letter contained the seller
signature. The Contract in the current case does not state that it prohibitcatiodsi to the
Contract without a writteragreement signed by the partieather, the Contract prohibits the
waiverof any provision in the Contract without a writing signed by both parties.
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of profits, loss of business, damage to reputation and goodwill, costs incurred in conndbtion wi
painting, costs associated with changing product lines and obtaining suitable cogfproaucts,

and costs incurred in storing good<=iling No. 22 at AquotingFiling No. 10 at 17.]

In response, Lake Pleasant states that the limitation of remedies clause issuéanit

appropriate taletermine on a motion to dismigs:iling No. 25 at § LakePleasant quotd3erry

v. Gulf Stream Coach, Inc814 N.E.2d 634, 643 (Ind. Ct. App. 20aé)statethat Indiana does
not favor limitations of remedies and such limitationssrietly construed against the seller on

the basis of public policy[Filing No. 25 at § Further, Lake Pleasant cites|tml. Code § 26-1-

2-7192) to state that whehcircumstancegsause an exclusive or limited remedy to fail of its
essential purpose” the buyer may seek other remedies available un@e26-LC. [Filing No. 25
at 8] Lake Pleasant clainthatwhen FinishMasteassumeddditional service obligations in its
course of performance, these obligations constituted novel circumstances not caatemplhe
parties. Without a developed recprdake Pleasanarguesthat the Court cannot make a
determinationon whether the remedidgnmitation in the Contract faéd its essatial purpose.

[Filing No. 25 at 1(

FinishMasterstates thatake Pleasant acknowledgd® limitation of remedies in the
Contractand that Lake Pleasaistmerely trying tcavoid that limitation by claimig thatit failed

its essential purpose.Filing No. 27 at 4 It further alleges that Lake Pleasant’s argument for

additional remedies fails as a matter of law because it failed ad phat FinishMaster assumed

additional service obligationsder the ContracfFiling No. 27 at §; however, to the extent that

FinishMaster assumedlditional service obligations, th€ourt already determined that Lake

Pleasant properly pled the claim.
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The Courtconcludes that mmore developed recordmgcessary to determine whether Lake
Pleasantcan recover incidental and consequential damagéside the limitation of remedies
clause. Parties may agree to limit their remedies in a conttadt, Code§ 26-1-2-719(1)(a)
although limitations of remedies are not favored in Indiana and are stioetbtrued against the
seller Perry, 814 N.E. 2d at 643eeCimino v. Fleetwood Enterprises, In642 F. Supp. 2d 869,
886 (N.D. Ind. 2008) However, undeind. Code § 26-1-2-719(2as Lake Pleasant points out, if
the essential purpose of the remedy fails, a party can recover other damaagelsCigd26-1
Here, Lake Pleasapbinted outhatwhen the Contract wageated, FinishMaster did not foresee
engaging in additional servis& cure the defective paint ahdke Pleasant did nabntemplate
incurring additionabdlamagesiue to FinishMaster’s inability to fix the issu&he court n Perry
includedan ex@ample hat isinstructive to theissue atiand:

[W]here the sale of a car was accompanied by the exclusive remedy of repair and

replacement of defective parts but attempted repairs were ineffective in cayrecti

the problems, the purchaser was entitled to recover an amount in excess of the cost

of repairs.The exclusive remedy of repair and replacement of defective parts failed

of its essential purpose because the car could not be repaired so as to operate free

of defects as promised in the express warranty.

Perry, 814 N.E.2d at 648quding Martin Rispens & Son v. Hall Farms, Iné21 N.E.2d 1078,
1085 (Ind. 1993)abrogated on other grounds biyundai Motor Am., Inc. v. Goodi822 N.E.2d
947 (Ind.2005))

As in the examplelLake Pleasant has alleged thatlthsiness could not run as anticipated
under the Contradiecause it was unable adequatelyerform services for itsustomers due to
the defective paintThis makes it plausible that tperpose of thémitation of remedies does not
account for theparties’ circumstances. The Court does not conclude that Lake Pleasant’s

assertions are true and that it is not subject to the limitation of remedies. Ratbikrernake

Pleasant is subject to the limitation of remediea fact issue that requires a more developed
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evidentiary record Lake Pleasanhas provided a short and plain statement that itptaumsbly
recoveradditional remediesFed. R Civ. P. 8(a)seeFirestone Fin. Corp. v. MeygNo. 143075,
2015 WL 4720281, at *4 (7th Cir. Aug. 10, 2015)he relevant question under these casastis
whether a complaint’s factual allegations are true,rbther whether the complaintgntain[s]
sufficient factual matteraccepted as truéo state a claim to relief that is plausible on its face
(quoting Twombly 550 U.S. at 57)). The Court therefore,denies FinishMaster's motion to
dismissLake Pleasant’€ounteclaim to recover additional remedies beyond the limitation of
remedies.

C. Fraud in the Inducement

FinishMaster allegethat Lake Pleasastfraudin theinducement countelaim must fail

because its not pled with sufficient particularity[Filing No. 22 at § FinishMasterclaimsthat

Lake Pleasantdoes notdentify who made the alleged misrepresentation nor when or where the

misrepresentations occurrejdiling No. 22 at 89.] The allegations, FinishMaststates provide

no speifics regarding the content of the alleged misrepresentatimnshow they were

communicated to Lake Pleasan{Filing No. 22 at 9 Finally, although Lake Pleasant’s

counterclaim cotains bare assertionsthierequired elemerfor fraud of“scienter,”FinishMaster
states thatt doesnot provide any basis to shawat Lake Pleasant coulattually prove that
FinishMaster was selling paint with knowledge that the paint would nevernmvArkzona. [Filing
No. 22 at 9

Lake Pleasarargues in itgesponsehat thecounterclaim meets the heightened pleading
standard for fraud in thenducement. Lake Pleasantlaimsthatthe ®unterclaim containthe
following factual allegations:

* FinishMaster had knowledge of the general andiqudar requirements and
needs of Lake Plsant with respect to the paint;
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* FinishMaster performed an analysis of Lake Pleasant’s paintdanthrelated
equipment, and was fully aware of the environmental factors, including
humidity, that were specific to Lake Pleasant in evaluating what paints were
(and were notproper for Lake Pleasant;

* FinishMaster recommended and encouraged Lake Plé¢ases# a watebased
paint product line known as DPCromaxPant;

* FinishMaster knew that Lake Pleasant would be applying the-O®@ax
Paintto motor vehicles in Arizona, and that Lake Pleasant relied on referral
sources foits customer base;

* FinishMaster knew that Lake Pleasant and its ownershMatand Alyson
Wiggins, were relying upon FinishMaster to furnish Lake Pleasant witelit
paint;

* FinishMaster made material representations to Lake Pleasant that (i) the paint
would be appropriate for Lake Pleasant’s business needs and (ii) the paint was
appropriate for use in Arizona, the regiowhich Lake Pleasant is located,;

» Those material representations were false and either known by FinishMaster t
befalse at the time they were made or were madklessly without knowledge
of whether they were true or false

* The material representations were made by FinishMaster to induce Lake
Pleasanto contract with FinishMaster;

» Lake Pleasant reasonablyieel upon those representations;

* FinishMaster knew or should have known that (i) the paint was not appropriate
for Lake Pleasant’s business needs, and (ii) the paint would not work correctly
in the region where Lake Pleasant was located, and failed to disclose those
materialsfacts to Lake Pleasant; and

» If Lake Pleasant had been told that the paint would not work correctly in its
region, it would not have entered into any contract for the paint with
FinishMaster.

[Filing No. 25 at 11-1Zcitations omitted)

Lake Pleasant states that in the event the Court finds tHeduts counterclaim does not
survive the Rule 12(b)(6) motion, the Court should allow Lake Pleasanténdts counterclaim

pursuant to Rule 15(a)(2) of the Federal Rules of Civil Procedtrgng No. 25 at 19
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FinishMasterreiterates in its replihat Lake Pleasaffailed to provide specific allegations
of fraud such as'(i) the FinishMaster reprentative(s) who allegedly made the allegations of
fraud, (i) when and where the alleged false statements were made, and (iii) any Lake Pleasant

representative(s) who allegedly heard the false statements relied updliing [No. 27 at §

When fraud is alleged, thglaintiff must plead “the identity of the person making the
misrepresentation, the time, place, and content of the misrepresentation, andhtdeebyethich
the misrepesentation was communicated to plaintifSeeFed. R. Civ. Pro. 9(hBankers Trust
Co. v. Old Repblic Ins. C0.959 F.2d 677, 683 {fi Cir. 1992) The Seventh Circustates that
the particularity requiremeit like the“calling for the first paragraph of any newspaper story: the
who, what, when, where, and howVigod v. Wells Fargo Bank, N.&73 F.3d 547, 569 {fi Cir.
2012) SeeBorsellinov. Goldman Sachs Group, Ind77 F.3d 502, 507 (7th Cir. 2007)This
heightened pleading requirement is a response tggthat harm to the reputation of a business
firm or other enterprise a fraud claim can'tdoBorsellino,477 F.3d at 50;/seePayton v. Rush
PresbyteriarSt. Luke’s MedCtr., 184 F.3d 623, 627t(vCir. 1999)

The Courtagrees with FinishMaster acdncludeghat Lake Pleasamwlid not sufficiently
plead a fraudn the inducementounteclaim. Lake Pleasant clainthat FinishMaster knew that
Lake Pleasantlied on FinishMagtr’'s material representatioasd that FinishMaster performed
the analysis of the equipment, was aware of the environmental factorsona#rand encouraged
the use of the DPCromax Riint. Lake Pleasanstates that FinishMaster knew or should have
known that itsmaterial representationgere false omaderecklessly without knowledgef its
falsity. These general allegationsare mere conclusions that do noteet the heightened
requiremenunder Rule 9(b).SeeUni*Quality, Inc. v. Infotronx, In¢.974 F.2d 918, 9234 (7th

Cir. 1992)(Plaintiff’s racketeering cause of action stated tieiéndantiefrauded other companies
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by claiming it “hired other companies,” and tlapon information and belief[,] none of these
companies” were paidWhile [the] allegationsstate the genergubject matter of the alleged
misrepresentatiop$ . . . they do not even hint at the identity of those whodenahe
misrepresentationghe time the misrepresentations were made, or the places at wkich th
misrepresentations were madeAs FinishMaser points out, theounterclaimdoes not stateho
specificallymade thdraudulent misrepresentatiorts, whomtheywere made what the content

of the material migpresentations involved, and when areere sucltonversations took place.

In addition, lake Pleasant made general assertions that FinishMaster was aware or should
have been aware that the paint wafective when it entered into the Contract. A finding thahs
generalizationstate a claim for fraudiould encouraga “sue first, ask quesins later’approach
Pirelli Armstrong Tire Corp. Retiree Med. Benefits Trust v. Walgreey63t.F.3d 436, 441 (7th
Cir. 2011) (citations omitted) Further a heightened pleading requiremgmevents serious
damageof goodwill to a businesahena claim of frauds usedas astrategy during litigation to
gain advantage over the opposing pa&geBankers Trust Co. v. Old Republic Ins..3859 F.2d
677, 683 (7th Cir. 1992)

Lake Pleasant requests that if the Court dismisses the fraud in the induceamtetclaim,
it be permitted to amend its waterclaim. However, undéred. R. Civ. P. 1&)(1)(B), the right
to amend once as a matter of course terminates tvoetylays after service of a motion under
Rule 12(b). “This provision . . . force[s] the pleader to consider carefully and prommgptiysdom
of amending to meet the arguments in the motion. A responsive amendment may avoid the need
to decide the motion or reduce the number of issues to be decided, and ... expedite[s] determina
of issues that otherwise might be raised seriatim. It also should advance ot pre

proceedings.” Fed. R. Civ. P. 1&)(1), Advisory Committee Notes2009 Amendment) Lake
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Pleasant opted not to amensl @ounterclaim within the twentyne day deadline. Accordingly,
Lake Pleasant must either obtain FinishMaster’s written consent or file ateepation for leave
to amend its counterclaim, should it wish to make that amendment.

The Court dismissesLake Pleasant’s fraud in the inducemertunteclaim without
prejudice.

V.
CONCLUSION

For the foregoing reasons, the Court finds tteite Pleasanhas failed to site viable
counteclaimsfor breah of implied warranties arfdaud in the inducementhe Court also finds,
however, that Lake Pleasant has adequately allég@dunterclaimgor breach ofcontract for
failure to performservice obligationsand for additional remedies beyond the limitation of
remedies Therefore FinishMaster'sMotion to Dismis, [Filing No. 27, is GRANTED in part
andDENIED in part.

If Lake Pleasant wishes &mnendts counteclaim, it mustseek the opposirnmarty's written
consentor the Courts leawe pursuanto Fed. R. Civ. P. 15(a)(2) The Court orde that Lake
Pleasant file anynotion seeking to amend the counterclathin twenty-one days of the date

of this order

Date: September 10, 2015 QMMVY\ID‘Z()WJJ 'm

Hon. Jane Magnus-Stinson, Judge
United States District Court
Distribution: Southern District of Indiana
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