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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

NATIONAL FOUNDATION FOR SPECIAL
NEEDS INTEGRITY, INC.,

Plaintiff,
V. CaseNo. 1:15e¢v-00545TWP-DKL
DEVON C. REESEas Personal Representative
for THE ESTATE OF THERESA A. GIVENS,
deceased,

Defendant.

DEVON C. REESEas Personal Representative
for THE ESTATE OF THERESA A. GIVENS,
deceased,

Counter Claimant,
V.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
NATIONAL FOUNDATION FOR SPECIAL )
NEEDS INTEGRITY, INC., )
)

Counter Defendant. )

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND ORDER FOLLOWING BENCH TRIAL

A bench triaas heldn this actioron January 9, 2017 and January 13, 201 Counter
Claimant, Devon C. Reese as Personal Representative of the Estate of TheresasA('tGéven
Estate”) appeared in person and by counsel James A. Beckemeir and Wanda E.Clonder
Defendant National Foundation for Special Needs Integrity, Inc. (“Natiéioaindatior)
appeared by counsel David W. Gray, Matthew S. Tarkington and Suzanne R. Gdidasués

before the Court at trial are the Estate’s counterclaim for reformatioNamohal Foundatiors
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defense of laches as to the counterclaiypon consideration dhe evidence gsented during the
bench triat, the Court now issues iEndings ofFact andConclusions of_aw pursuant to Federal
Rule of Civil Procedure 52(a)(1Any finding of fact that is more properly considered a conclusion
of law is adopted as suclSimilarly, any conclusion of law that is more properly considered a

finding of fact is adopted as such.

.  EINDINGSOF FACT

National Foundation is a nédr-profit corporation whose purpose is to act as trusiee
pooled special needs trusts. A special needs trust is a trust created foefitebarbeneficiary
with a disability wlo is receiving meantested governmental benefits, such as Supplemental
Security Income or Medicaid. A special needs trust protects a disabled peisgibitity for
current or future public benefits while simultaneously allowing the persordigilbilities access
to additional funds to pay for expenses not covered by public bendiits.trust property of
numerous trust beneficiaries (called “members”) is “pooled” for the purpdseustody,
management, and investment in accordance with 42 U.S.C. §1396(d)(A(§yparate “sub
account” is established and administered for the sole benefit of each spedificeimiser.At the
time of a pooled trust member’s death, the funds remaining in the deceased msutstount
must be used to pay back Medicaid, and if funds still remain after repaymenmdsesfther: (a)
remain in the pooled trust for the benefit of the other pooled trust members, or (bjcstnlngted
to others pursuant to the beneficiary’s wishes that are clearly statedtmist documents.

Theresa Givens (“Givens”) was a fortine year old, unmarried mother of three adult
children, who was severely injured in 2009 by the medical use of GladoliumGlyenswas a

member of groducts liabilityclass actiodawsuit andwas represented by Brown & Crouppen

1 In addition, the Court considers the partigtpulation of FactsHiling No. 86.
2
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P.C. (“Brown & Crouppef) law firm. In July 2011, Givens agreed to a $500,000.00 settlement
of which Brown & Crouppen received 40% as its fee, plus reimbursement of its Giges
received$254,847.76 in net setthent proceedsPrior to receiving the settlemeptoceedsSeth
Webb (“Webb”), Givens’ attorneyat Brown & Crouppenadvised heto place all of her net
settlement funds into a pooled special needs trust. Brown & Crogaperher the name of both
National Foundation and Midwest Special Needs Trust to discuss distriloditin settlement
benefit.

On or aboutJune 1, 2011Givens contactedK. Shane Service (“Service”), National
Foundation’s theigeneral counsel, to discuss placing rettlementfunds into a poole special
needs trust. At their meeting, Givens told Service that she had six goals fatlaeresg funds.
Shewished to use her settlement funds to purchase: 1) a primary residence; 2) a homsoiar he
3) an incomeproducing storeont property; 4) two cars; 5) a vacati@amd6) saving bonds of an
undisclosed amount for her three children and all of her grandchildéarensalso informed
Service that she wanted to purchase an annuity with the left over proceeds and tothee off
interest. Service talked to Givens about Medicaid payback,expiainedthe pros and cons of a
pooled trust.Givens was concerned about her children and she told Service that ultimately, after
Medicaid payback and any liens, she wanted the proceeds to go to her cl8keindneexplained
that in the majority of these cases, when a beneficiary passes awayldtetpest that administers
the trust has the legal right to retain the mongyge conversation ended with Givens stating that
she neededt‘chew on this.”Given her stated goals, Service expected never to hear from Givens
again.

After speaking with Givens Service emailedWebb and Andee McGaughey

(“McGaughey”), tle paralegal at Brown & Crouppevho was assigned t@ivens case (Tr.



Exhibit 105) In the email, Service reminded McGaughey that a special needs trust  swubje
the sole benefit rule and cannot be used for the primary benefit of anyone hathethé
beneficiary Srvicenoted that he hadformed Givenghat, given her stated goals, a special seed
trust might not be the proper vehicle for her because it would not @ilesnsto purchase housing
for her family members, give gifts to her children and grandchildren, and wouldllowlyter to
purchase oavehicle.

On July 11, 2011Givensmet with her personal injury attorneys at Brown & Crouppen
who againadvised that the settlement funds needed to be placed in the trustGvéimstwould
not lose her public health benefits. On July 20, 2011, despite the advice of cegasdihg the
risk of losing her needs based government benéitensinstructed Brown & Crouppen fgace
only $184,000.00 in a special needs trust disttibutethe remaining portion by check made
payable to her. Givens infoed herattorneys aBrown & Crouppen that shatended to use the
funds that were not placed in the trust to pay off her debts, open a bank account, oy laecar
daughter, and give $50,000.00 to her son.

Eight days later, on July 28, 201Givenscontacted her attorneys Btown & Crouppen
andinstructed themo place her entire settlement into a special needs ttistthat same day,
Givensinformed McGaughey that she was frustrated with her children becausdtghatfehe
was being pressured by them to give them her settlement fGidnsalso told McGaughey that
she was afraid her children would take the money, she would be left withouthgngihd that
she could haveverything taken away from her.

On August 9, 2011Givensexecuted a Joindé&greement, thereby joining the pooled trust
operated by National Foundatiofir. Exhibit 102) McGaugheywent to Givenshome to pick

up the agreemerdind signed the document as a witnesglicating thatshewas present when



Givens signed the agreementicGaughey however,did not assist Givens in fillingut the
agreementMcGaugheythendelivered the executed agreemenBtown & Crouppen. Although
Brown & Crouppen was Givens’ legal counsslthe time sheampleted the Joindergkeement
an attorney was not present and no Brown & Crouppen attogmeywedthe Joinder Agreement
before sending it toNational FoundationGivens listed herselfas the only “contingent/
remainder/residual” beneficiaryThe pertinent provisionsin the Joinder Agreementstateas
follow:

V. DISTRIBUTIONSUPON THE DEATH OF THE BENEFICIARY:

Amounts remaining inthe trust upon the death of the Beneficiary
shall be distributed in accordancewith 813611(b)of the OmnibusBudget
Reconciliation Act of 1993(OBRA), Public Law 103-66,codifiedat 42 U.S.C.
81396p(d)(4)(C). Accordinglyto the extent that amountsremaining in the
beneficiary’s account upon thdeathof the Beneficiaryare not retainedby the
trust, the trust shall payto the stateof Missouri suchremainingamountsin the
accountan amountequalto the total amount oimedicalassistanceaid on behalf
of theBeneficiaryunder theState of Missouri’'s Medicaid plan.

Except in the event that this Article Fourteenmay be in the future
amended to effectuate the letter, spirit and purpose of 42 U.S.C.
81396p(d)(4)(C)(iv), the National Foundatidor SpecialNeedsIntegrity, Inc.
shall not retainany portion of theBeneficiary'strust Sub-Account upon his or
her death.Rather,all such amountsshall bereimbursedo the stateof Missouri,
by andthroughthe Missouri Departmentof Health and Family Services,up to
the full amountthat it has expendean theBeneficiary,bothbefore andhfterthe
creationof thistrust.

If any moneyremainsafter the stateof Missouri hasbeenreimbursedn
full, said money shall bdistributedin accordanceavith SectionV, below.

If no secondary Contingent/Residual/Remairi8eneficiariessurvive or
if none arenamedn SectionV below,thenandonly thenshallsaidmoneyremain
with the trust.

If any amountsremain after the state of Missouri (and any other state
that may receiveproportionatereimbursemenpursuantto Section14.2 of the
accompanyingDeclaratiorof Trust)hasbeerreimbursedn full, asdescribedibove,
the remaining amountsshall be distributed in accordancewith the Joinder
Agreementundemwhich theBeneficiaryhasenrolledin the pooledrust.

5



(Tr. Exhibit 102p.13.

V. CONTINGENT/REMAINDER/RESIDUAL BENEFICIARIES:

Pleasdell us belowto whomyou would like usto pay out theRemainder
of your Sub-Account shoultherebeanymoneyleft afterthestateof Missourihas
beenreimbursedfor the Medicaid servicesit hasrenderedto you during your
lifetime. This person can be an individual person, such as a family member; or an
organization, such as a favorite church or charity. YOU MUST NAME AN
ACTUAL PERSONOR ENTITY. DO NOT WRITE VAGUE DESCRIPTIONS
OFCLASSESOFPESONSSUCHAS “MY HEIRSAT LAW,” OR“MY ISSUE"
OR“AYET TO BE IDENTIFIED CHARTIABLE ORGANIZATION.”

Contingent/Remainder/Residual Beneficiary #1:

Name: TheresaGivens

Address: 1723 Cochrdtlace
St. LouisMO 63106

Telephone Number: 3144842558
(Include AreaCode)

Percentage: 100%

If you name more than one Contingent/Remainder/Residual Beneficiary,
please check to make sure the percentages add up to 100%.

Any Remainder shares for a Contingent/Remainder/Residual Beneficiary

named in this section who does not survive the Beneficiary will lapse and be

distribute in equal shares to all other named Contingent/Remainder/Residual

Beneficiaries.
Id. at 14(emphasis in original)On October 10, 201 Givensdeposited $254,847.76to her trust
sub-account.

In mid-November 2011, Givens informdReesehat she had money in her sabcount
and she wanted him to use that money to help his sibli&gdly, on November 19, 2011, just a
few weeks after funding the trusgivensdied intestate. As a result, at the time of her death,

$234,181.23emainedn her trust sukaccountand it was later determined that repaymenivas

owedto Medicaid.
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On November 23, 201 Givens daughter, Whitney, called National Foundation and asked
about the remainder fundg.hat sane day,Givens attorneys at Brown & Crouppespoke with
Service regarding distribution of the remaining trust fund&itens adult children. National
Foundation informeivens attorneysat Brown & CrouppethatGivens’children were not listed
as beneficiaries on the Joindégreement, rather, Giverdesignated herself as the remainder
beneficiary. As a result, National Foundation stated that it would not distribatfunds to
Givens adult children but would, instead, retain the funds in the trust’s remainder shatstic
for the benefit of other pooled trust members, consistent with the terms of thdotument.

Shortly thereafter, Andrew Martif‘Martin”), an attorney and friendf Givens family,
contacted\ational Foundation regarding the remainder funds. In a letter dated January 18, 2012,
Service explained to Martin th&ivensfailed to name any beneficiarieadafter the Missouri
Department of Social Services was paid, issues would remain as to dispositiorbafatze.
(Exhibit 112) Service is uncertain whethlee mailed the letter tdlartin.

After Martin’s efforts failed, Reese hired attornggmes A. Beckaeier (“Beckemaear”)
to recover his mother’'s money. On November 14, 2B&2kemeieopened an estaten behalf
of Givens andReesewnas appointed personal representative oBstate. The Estatedid not file
a lawsuit to recover the remaining trust funds.

OnJanuary 82013,National Foundation transferred $116,562.54 of Givens’ remainder
funds to National Foundation’s “operating accountOn February 6, 2014, National Foundation
transferred $04,031.39 of the remainder funds fr@ivens account to National Foundatitn

operating account and green room accourif During this period, National Foundation also

2 National Foundation uses this account to pay for general operatiagses overhead, salaries atiterthings.

3 National Foundation uses this account as a “disbursing acdoecdUseo direct disbursements are made from a
pooled account.



charged Givens’ account a total of $13,586.30 for general fees, including legjal Aeeof
February 2014, Givehsust account balance total&@.00.

On February 3, 2015, approximately two yeafterthe Estate was openeBleckemeier
sent a letter t&National Foundation on behalf tfe Estatewith a demand for distribution of the
remainder funds to the Givénshildren In reply, on March 20, 2015, National Foundation sent
a letter to Beckemeier, stating that it properly retai@edns remainder funds becaus&ivens
did not name a secondary or contingent beneficiary.

On April 6, 2015, National Foundation filethis actionseeking a declaration that the
transfer of the funds into the trust's remainder share account was p¢epieq No. 1) On June
29, 2015, Reese filed a counterclaim for recovery of the remaining trust f(iAidsg No. 17
Filing No. 29. In particular, Reeseosight reformation and deviation of the trust funds to reflect,
what he believes are, the true wishesofens Id. Both parties mowkfor summary judgment
and on October 26, 2016the Court granted in part and denied in part National Foundation’s
motion for summary judgment and denied the Estate’s request for summary jud(ffriernt No.

81) The Court specifically found that th@ertinent sections of the trustgreement are
unambiguous and National Foundation complied with the plain language of theédcustents;
however, thereemaineda genuine issue of material fact regarding Givens’ intedtvehether
equity in the form of reformation should interver@n the defense of laches, the Caatcluded

that thereeemaineda genuine issue of material fact as to inexcusable delay, to an implied,waiver
and prejudice.

On January 9, and January 2817, aench trial was heltegarding the remaining issues,
namely the Estate’s counterclaim for reformation and National Foundatieféase of laches as

to the counterclaim.
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1. CONCLUSIONSOF LAW

A. Reformation

“Written instruments are presumed to reflect the intentions of the parties to those
instruments.” Estate of Reasor v. Putnam Cty., 635 N.E.2d 153, 158 (Ind. 1994). However, even
if an agreement is unambiguous, “a written instrument, including a trust, may bee@form
grounds of mistake upon ‘clear and convincing evidence’ not only of the mistake, but also of the
original intent of the parties.”ld. at 160;see also Carlson v. Swveeney, Dabagia, Donoghue,
Thorne, Janes & Pagos, 895 N.E.2d 1191, 1198200 (Ind. 2008). “Evidence is clear and
convincing if it leaves no reasonable doubt in the mind of the trier of fact as tatthefthe
proposition in question.’Inre Meyers, 616 F.3d 626, 631 (7th Cir. 2010).

The Court concludes the Estate has nes@nted clear and convincing evidence éh#te
time Givens signed the Joinder Agreemshe intended the remainder funds to transfer to her
children “The settlor’'s intent must be determined from the facts and circumstancamsiimg
the trust at théime of the execution of the trustMatter of Walz, 423 N.E.2d 729, 733 (Ind. Ct.
App. 1981).

The Estée contends the Joinder Agreemestablisheslear and convincing evidenteat
Givens intended to benefit her children upon her deatlause when asked “ho@ifyeng might
plan to use [her] trust Sebsccount] Ms. Givenlisted among other thing$o “help son w/student

loans.” ([r. Exhibit 102at 10) The Estate argues thaidlstatement makes it abundantlgar

thatGivensmade a mistake and intendeduse her proceeds to beneafileasbne of her children.
“A unilateral mistake on the part of the settlor is ordinarily sufficient to wameformation.”
Carlson v. Sweeney, Dabagia, Donoghue, Thorne, Janes & Pagos, 895N.E.2d 1191, 1199 (Ind.

2008).
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The Court finds Givens’ statement, that she “might plan to use [her] trusi&ualint” to
“help son w/student loans,” insufficient for the proposition that Givens inten@eckethainder
fundsto transfer to her three adult childre@ivens’ statement regards only her possible plan for
the subaccount during her lifetime and does not speak to her intentions agéontieder funds
nor does the statement mention Givens’ other two childtenaddition, because of the “sole
benefit” and gifting rules, Givens’ trust funds could not be used to “help ssindeht loans”
Even if Givens could use the trust funds to assist her son during her lifetime, tdmsestiais not
clear and convincing evidence that Givens intended the entire remainder funds & tahsf
three children upon her death.

The Estate argudSivens’statements to Reese a few days prior to her dedbvember
2011 is evidence of her intentHoweve, in August 2011, when she executed the Joinder
Agreament,Reese was not present and he never discussed the provisions of the Joinder Agreement
with his mother. The conversation in November 2011 is not clear and convincing evidence of
Givens’intent in August 2011.Besides, on the same date in July 2011, when Givens contacted
Brown & Crouppen to advise that she now wished to fund the pooled trust with all of hedgrocee
she also advised McGaughey that she was being pressured by her adul emti@ncerned
that theywould take her money and she would be left without anythifige Estate urges the
Court to discount the credibility of McGgloey’s statement because she was aware the Estate was
claiming thret Brown & Crouppen hadommittedmalpractice. However there is no evidence to
support any motivation on the paftMcGaughey to testify falsely.

The Estateextassertghat Section IV of the Joindergheement is contradictory because
one portion of Section Iprovidesthat “[National Foundatignshall not retain any portion of the

Beneficiary’'s trust SutAccount upon his or her dedath(Tr. 102at 13. However, Section IV
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also states thatpon the death dBivens “[iJf any money remains after the state of Missouri has
been reimbursed in full.the remaining amounts shall be distributed in accordance with the
Joinder Agreement under which the Beneficiary has enrolled in the pooled tristt “[i]f no
secondary Contingent/Rdsal/Remainder Beneficiaries survive or none are named in Section V
[], then and only then shall said money remain with the trust.”The Estate contends, because
of the contradiction, the Joinder Agreement lends no support for the assertGivéhgtintended

to leave her remainder funds to National Foundation.

The Estatalsorelies on Service’s testimony thathen draftinghe Joinder Agreement
National Foundatiomtended e languageot be confusing to Missouri Medicaid, and thus was
confusing to participantsThe Court is not persuaded lhetEstates argument Service testified
the while the Joinder Agreement was drafted to facilitate the trust congpaligr secondary
beneficiary being able to retain funds, it was not drafted to be confusing to “pekedReédse or
courts.” The Courtnotes that it previouslfound, as a matter of lawhe pertinent sectiona the
Joinder Agreement unambiguoarsdnot contradictory.

Looking attheJoinder Agreement itself, there is no evidence that Givens intended to leave
the remainder funds to héreechildren. Givens listed only herself as remainder beneficiary and
she does not mention any of her children in the Joinder Agreemdeabrdingly, because the
Estate has not presented clear and convincing evidend8itleitsmade a mistake andtended
to transfer her remainder funds to Haree children at the time of executing the Joinder
Agreementthe Courtdeniesthe Estates reformation claim.

B.  Laches
National Foundatiomasserts, even if the Court granted Estatis reformation claim, the

claim isbarred by the doctrine of laches. Laclsean equitable defense thmaay be raised to stop
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a person from asserting a claim that he or she would normally be able to Asgern. Powelson,

977 N.E.2d 434, 445 (Ind. Ct. App. 2012) (“[llaches is neglect for an unreasonable length of time,
under circumstances permitting diligence, to do whataweshould have done.”). The equitable
defense of laches may bar an opposing party’s claim if the defending patilisees: (1) an
inexcusable delay in asserting a known right; (2) an implied waiver arisang knowing
acquiescence in existing condits; and (3) a change in circumstances causing prejudice to the
adverse partyld. A mere lapse in time is not sufficient to establish lacheslt is also necessary

to show an unreasonable delay that causes prejudice or imglirfrejudice may be created if a
party, with knowledge of the relevant facts, permits the passing of time to wdrangec of
circumstances by the other partygl.

The doctrine of laches appliegre becausthe Estate waited more than three and a half
years after Givens’ death to take legal acttbe Estate was aware of the existing conditians!
National Foundation would be prejudiced by the Extatmreasonable delayGivensdied on
November 19, 2011 Four days later, on November 23, 2011, National Foundatifmmmed
Givens’daughter and Brown & Crouppen that it intended to reBauens’ remainder funds. On
November 14, 201Zivens children hired an attorney and opened an estate, howbedistate
never initiated legal actisnand it waited over two years to seadormal demand to National
Foundatiorseekingthetransfer of Givens’ remaindéundsto her children It was not untilJune
2015,that the Estate filed counterclaims to Nationalidation’s action.

The Estatargueghatit was not clear National Foundation intendecketain the remainder
funds until National Foundation formally communicatedintention directly to the &ate via
Beckemeierpn March 20, 2015.The Estate alsoontends that Service, the founder and former

general counsel of National Foundation, as well as Gary Nead, the cuesideRt of National
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Foundation, testified that National Foundation has never made a formal determihatian t
intended to retain Givens’ remainder funéwever, he Estate fails to acknowledge tkavens’

adult children weraware for years that National Foundation intended to retain Givens’ remainde
funds. As early adNovember 23, 2010Vhitney was aware that Natiomaundation intended to
keep the fundsReese testified that ead Martin contact National Foundation in January 2012
regarding this matter. By November 2@&ckemegr was hiredor the purpose afecovering his
mother’'s moneyyet the Estate waited tee and a half years after Givens’ dettltake legal
action. The Estate provided no reasa@xplanationor excuse for this delay.The delay is
inexcusable and constitutes an implied waiver of the Estate’s claim to the renfamdks.

Regarding the finaelement,National Foundatiopresented evidendbat reformation of
the Joinder Agreement woufarejudiceits pooled trust members because, in January 2013 and
February 2014, National Foundation transfei@wdens remainder funds and used the furids
administrative and operational casthe Estateelies onThe Nature Conservancy, when asserting
National Foundation is not prejudiced because National Foundati@qguired to make payroll
and to pay administrative expenses regardless of whethet b retainedsivens funds. See The
Nature Conservancy, 656 F.3d 646, 649 (7th Cir. 2011) (“[plaintiff's delay must have prejudiced
and misled the defendant, or caused him to pursue a different course from whatis®theuld
have taken in orer for laches to apply.

National Foundation relies oexander when arguing that its use of the funds to pay its
payroll and other expenses is permissible under federal Adexander v. Lewis, 685 F.3d 325,
34849 (3d Cir. 2012)“Retaining the residual enables the trust to cover administrative fees and
other overhead without increasing charges on accounts of living beneficiari&bg)Joinder

Agreement contemplated the transfeGofens remainder fundso the operating accoubecause
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the Joinder Agreement states tHgtf no secondary Contingent/Residual/Remainder Beneficiaries
survive or if none are named in Section V below, then and only then shall said money regmain w

the trust: (Tr. Exhibit 102at 13. Because its pool of beneficiaries fluctuates consistently, the

beneficiaries who benefited fro@ivens remainder funds in 2013 and 2014 are no longer trust
membes and it would be inequitable to charge members increased costs and fees bereghigy
they never received

The Court concludes National Foundatipresented sufficienevidenceregarding its
change in circumstancedNell before the Estate sent itsrinal demand lettesisking National
Foundation to transfer the remainder fund&teens children, National Foundatiomad already
transferredSivens’entire remainder funtb its operating account and used the funds, not only to
pay operational and payroll costs but to benefit other pooled trust memoemsdingly, because
reformation would prejudice National Foundation an@utsent pooled trust memiszthe Court
grants National Foundation’saches defense

1. CONCLUSION

The Estate has not presented clear and convincing evidence that Givens made a mistake
andintended to transfer her remainder funds to her three children at the time ofirex¢ie
Joinder Agreemengven if the Estate’s reformation claim survived, National Foundation’g$ach
defense applies because there was an inexcusable delay in asserting the refolanatican
implied waiver arose because the Estate knew for years that NationdifEon inteded to retain
the remainder funds, and reformation of the Joinder Agreement would prejudicmaNa
Foundation and its current pooled trust membé&ist the reasons stated above, the Court finds
against the Estate on their claim for reformation emthvor of National Foundation on their

defense of laches
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Judgment consistent with this Entry shall now issug separate order

SO ORDERED.

Date:3/21/2017 d% OMQM&

TANYA WALTON PRATT, JUDGE
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