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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

NATIONAL FOUNDATION FOR SPECIAL
NEEDS INTEGRITY, INC.,

Plaintiff Counter [fendant,
V. CaseNo. 1:15ev-00545TWP-DKL
DEVON C. REESEas the Person&epresentative

)
)
)
)
)
)
;
for THE ESTATE OF THERESA A. GIVENS, )
deceased, )
)
)

DefendamiCounterclaimant.

ENTRY ON CROSSMOTIONS FOR SUMMARY JUDGMENT AND
MOTION FORLEAVETO FILE SUR-REPLY

Pendingbefore the Court are thremotions: a Motion for Summary Judgment filed
pursuant to Federal Rule of Civil Procedure 56 by Plaintiff National FoundatiopdoregbNeeds
Integrity, Inc. (“National Foundatici) (Filing No. 54, aCrossMotion for Summary Judgment
filed pursuant to Federal Rule of Civil Procedure 560®fendantDevon Reese, aBersonal
Representative of the Estate of Theresa Giy&Rsese”) Filing No. 66, and a Motion for Leave
to File a SwReply filed by National Foundatiorir{ing No. 74. For the following reasons, the
Court GRANTS in part andDENIES in part National Found&on’s Motion for Summary
JudgmentDENIES Reese’sViotion for Summary Judgment, abdENI ES National Foundabn’s
Motion for Leave to File SuReply.

I. BACKGROUND

National Foundation is a ndéar-profit corporation whose purpose is to act as trustee to
pooled special needs trusta.special needs trust is a trust created for the benefit of a beneficiary

with a disability who is receiving meatssted governmental benefits, such as Supplemental
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Security Income or MedicaidA special needs trust prote@sdisabled person’s eligibility for
current or future public benefits while simultaneously allowing the person wabhilitie€s access
to additional funds to pay for expenses not covered by public bendfits.trust property of
numerous trust beneficiaries (called “members”) is “pooled” for the purpdseustody,
management, and investment in accordance with 42 U.S.C. §1396(d)(A(§yparate “sub
account” is established and administered for the sole benefit of each spedificeimiser.At the
time of a pooled trust member’s death, the funds remaining in the deceased memizatesnb
must be used to pay back Medicaid, and if funds still remain after repaymenmdsesfther: (a)
remain in the pooled trust for the benefit of the other pdolesti members, or (b) can be distributed
to others pursuant to the beneficiary’s wishes that are clearly statednasth@éocuments.
Theresa Givens Givens) was a forty-nine year old, unmarriechotherof three adult
children,whowas severelynjured in 2009 by the medical use of Gladolium dyfiling No. 69
at 2) Givensfiled a products liability lawsuit andias represented by Brown & Crouppew
firm. The suit resulted iGivensreceiving$254,847.76 in net settlement proceedior to
receiving the settlemenGivens’ attorneys aBrown & Crouppengaveher the name of both
National Foundation and Midwest Special Needs Ttastliscussdistribution her settlement

benefit. (Filing No. 644 at 2)

On or about June 1, 201Givens contactedShane Service (“Service”), National
Foundation’s themeneral counsel, andformedServicethat shehadsix goals for her settlement

funds. Eiling No. 645 at 1) Givensadvised Service that skashed to use her settlement funds

to purchase: 1ga primary residence; 2) a home for her son; 3) an inepraducing storefront

property; 4) two cars; 5) a vacation; &)d savingonds of an undisclosed amount for her three
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children and all of her grandchildrend. Givensalsoinformed Service that sheantedto
purchase an anrtyiwith theleft over proceeds artd live off the interest.Id.

After speaking withGivens Service emailedAndee McGaughey*McGaughey”) the
paraleghat Brown & Crouppen, who waassigned tdsivens case. Id. In the email, 8rvice
reminded McGaughey thatspecial needs trust is subject to the sole benefit rule and cannot be
used for the primary benefit of anyone other than the beneficiaryat 2 Serviceinformed
Givensthat, given her stated goals, a special need trust might not be the proper foeHiele
because it would not allo@ivensto purchase housing for her family members, give gifts to her
children and grandchildren, and would only allow her to purchase one velicle.

On July 11, 2011Givensmetwith her attorneys at Brown & Crouppevhoadvised that
the settlement funds needed to be placed in the trust séitleatswould not lose her puic health

benefits. (Filing No. 646.) On July 20, 2011, despite the adviceotinseregarding the risk of

losing her needs based government bendditgens instructe@rown & Crouppen to place only
$184,000.00n a special needs truahddistributethe remaining portion by check made payable

to her. (Filing No. 647.) Givensinformed her attorneys that she intended to use the funds that

were not placed in the trust to pay off her debts, open a bank account, buy a car for her,daughter

andgive $50,0000to her son (Filing No. 6411 at 36 Filing No. 241.) Eight days later, on

July 28, 2011 Givenstheninstructed Brown & Crouppen to place her entire settlement into a

special needs trust(Filing No. 648.) McGaughey testified that,nothat same dayGivens

informedMcGaugheythat she was fistrated with her childremecause she felt that she was being

pressured by them to give them Bettlement funds(Filing No. 6411 at 78.) Givensalso told

McGaughey that she wa&ad her children would take the money, she would be left without

anything and that she could have everything taken away frortdher.
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On August 9, 2011Givensexecuted a Joinder agreemehereby joining the pooled trust

operated by National FoundatiorfEiling No. 55 Filing No. 69 at 3 McGaughey signeche

document as a witness. Although Brown & Crouppen was her legal coahdgbe time she
completed the Joinder agreerhan attorneywas not presentGivenslisted herself as the only
“contingent/remainder/residual” beneficiaryld. The pertinent provisions in theloinder
Agreement statas follow

IV.DISTRIBUTIONSUPON THE DEATH OF THE BENEFICIARY

Amounts remaining in the trust upon the death of the Beneficiary shall be
distributed in accordance with 813611(b) of the Omnibus Budgebnciliation

Act of 1993 (OBRA), Public Law 1086, codified at 42 U.S.C. §1396p(d)(4)(C).
Accordingly, to the extent that amounts remaining in the beneficiary’s miccou
upon the death of the Beneficiary are not retained by the trust, the trust shall pay
the state of Missouri such remaining amounts in the account an amount equal to the
total amount of medical assistance paid on behalf of the Beneficiary undéatihe S

of Missouri's Medicaid plan.

Except in the event that this Article Fourteen mayirbéhe future amended to
effectuate the letter, spirit and purpose of 42 U.S.C. 81396p(d)(4)(C)(iv), the
National Foundation for Special Needs Integrity, Inc. shall not retain atgpmpor

of the Beneficiary’s trust SuBccount upon his or her death. Rather, all such
amounts shall be reimbursed to the state of Missouri, by and through the Missouri
Department of Health and Family Services, up to the full amount that it has
expended on the Beneficiary, both before and after the creation of this trust.

If any noney remains after the state of Missouri has been reimbursed in full, said
money shall be distributed in accordance with Section V, below.

If no secondary Contingent/Residual/Remainder Beneficiaries survive or if none
are named in Section V below, then and only then shall said money remain with the
trust.

* % %

If any amounts remain after the state of Missouri (and any other state that may
receive proportionate reimbursement pursuant to Section 14.2 of the accompanying
Declaration of Trust) has been reinnged in full, as described above, the remaining
amounts shall be distributed in accordance with the Joinder Agreement under which
the Beneficiary has enrolled in the pooled trust.

(Filing No. 1-2 at 1R

V. CONTINGENT/REMAINDER/RESIDUAL BENEFICIARIES
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Please tell us below to whom you would like us to pay out the Remainder
of your SubAccount should there be any money left after the state of Missouri has
been reimbursed for the Medicaid services it has rendered to you during your
lifetime. This person can be an individual person, such as a family member; or an
organization, such as a favorite church or chariyOU MUST NAME AN
ACTUAL PERSON OR ENTITY. DO NOT WRITE VAGUE DESCRIPTIONS
OF CLASSES OF PESONS, SUCH AS “MY HEIRS AT LAW,” OR “MY ISSUE”

OR “A YET TO BE IDENTIFIED CHARTIABLE ORGANIZATION.”

Contingent/Remainder/Residual Beneficiary #1.

Name: Theresa Givens

Address: 1723 Cochran Place
St. Louis, MO 63106

Telephone Number: 314-484-2558
(Include Area Code)

Percentage: 100%

If you name more than one Contingent/Remainder/Residual Beneficlaagep
check to make sure the percentages add up to 100%.

Any Remainder shares for a Contingent/Remainder/Residual Beneficiary mamed
this section who does not survive the Beneficiaily lapse and be distributed in
equal shares to all other named Contingent/Remainder/Residual Beneficiaries
Id. at 14. On October 10, 201Gjvensdeposited approximately $250,000.00 into her trust sub

account. [iling No. 69 at 2 Sadly, on November 19, 2011, just a few weeks after funding the

trust, Givensdied intestate Id. at 1. As a result, at the time of her death, approximately
$235,000.00 waleft in her trust sulaccount with no repayment being due to Medicald. at 4,
6.

On or about November 23, 2011, Givens’ personal injury attorneys at Brown & Crouppen
spoke withServiceregarding distribution of the remaining trust fundsgivens’adult children.

(Id. at4-5;Filing No. 6310.) At that time, National Foundation informé&lvens attorneys that

Givenshad designated herself as the remainder beneficidryAs a result, National Foundation
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stated that it would not distribute the fund<ziwens adult children but would, instead, retain the
funds in the trust's remainder share account for the benefit of other pooled trust myember
consistent with ta terms 6the trust documentld.

Devon Reese (“Reese”) is one@®ivens three adult children (Filing No. 69 at 3 On

November 14, 2012Reese opened an estate féivens and was appointed the personal

representative of the estaté=iling No. 631 at 1) Reesedid not file a lawsuit to recover the

remaining trust funds. Instead, on February 3, 201%e than three years after Givens deaith
approximately two years after opening the estate, JamBgdkemeier, sent a demand letter to
National Foundation on behalf @ivens estate, assertinthat Givensnamed herself as the

remainder beneficiary byistake. (Filing No. 6311.) Theletter states thabivenslisted herself

as the only beneficiary with the belief that the funds would be wasbkdrtefit her while she was
alive, and the remainder would be distributed to her children upon her ddatReese asserts
that Service admitted as much during a telephone call on November 23, 2011 irSesvice
stated that he believed Theresa was confused when she named herself as tharperfefing
No. 6910.) In reply, on March 20, 2015, National Foundatgent a letter to Mr. Beckemeier,
statingthat it properly retaineGivens remainder funds becau§gvensdid not name a secondary

or contingent beneficiary.F{ling No. 69-12)

Thereafter, on April 6, 2015, National Foundation filed this action seeking aatemia
that the transfer of the funds into the trust’s remainder share account was fjfoper.No. 1)

On June 29, 2015, Reese filed a counterclaim for recovery of the remaining tdsst faifing

No. 1% Filing No. 24) In particular, Reese seeks reformation and deviation of the trust funds to
reflect, what he believes are, the true wishe§imens Id. National Foundation moves for

summary judgment declaring that the remainder share in Givenscsoloint should basbursed
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in accordance with the Joinder Agreement and summary judgment on Remsetasrclaims.
Likewise, Reese seeks summary judgenoants counterclaims

1. LEGAL ANALYSIS

The purpose of summary judgment is to pierce the pleadings and to assess tive proof
order to see whether there is a genuine need for tNétsushita Electric Industrial Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 106 6t. 1348 (1986).Under Federal Rule of Civil Procedure
56, summary judgment is appropriate only where thestse%no genuine issue as to any material
facts and . . . the moving party is entitled to judgment as a matter of Fed.”R. Civ. P. 56. In
ruling on a motion for summary judgment, the court reviews “the record irgttteriost favorable
to the noAmoving party and draw[s] all reasonable inferences in that party’s favarante v.
DelLucag 555 F.3d 582, 584 (7th Cir. 2009) (citation omitted). “However, inferences that are
supported by only speculation or conjecture will not defeat a summary judgrogon.” Dorsey
v. Morgan Stanley507 F.3d 624, 627 (7th Cir. 2007) (citation and quotation marks omitted).
Additionally, “[a] party who bears the burden of proof on a particular issue may nanrést
pleadings, but must affirmatively demonstrate, by specific factual allegatibat there is a
genuine issue of material fact that requires trisddémsworth v. Quotesmith.com, In476 F.3d
487, 48990 (7th Cir. 2007) (citation omitted). “The opposing party cannot meet this burden with
conclusorystatements or speculation but only with appropriate citations to relevant adenissibl
evidence.” Sink v. Knox County HospO00 F. Supp. 1065, 1072 (S.D. Ind. 1995) (citations

omitted).

These same standards apply even when each side files a motion for summaryjudgme
The existence of crossotions for summary judgment does not imply that there are no genuine

issues of material factR.J. Corman Derailment Serv., LLC v. Int'l Union of Operating Eng’rs.



335 F.3d 643, 647 (7th Cir. 2003). The processkihg the facts in the light most favorable to
the nonmoving party, first for one side and then for the other, may reveal thatmsidleehas
enough to prevail without a triald. at 648. “With crossnotions, [the Court’s] review of the
record requires that [the Court] construe all inferences in favor of the paitysagvhom the
motion under consideration is madeJ’Regan v. Arbitration Forums, Inc246 F.3d 975, 983

(7th Cir. 2001) (citation and quotation marks omitted).

(. DISCUSSION

National Foundation moves this Court for summary judgment, assertingsiherns’
remainder funds were propertiisbused in accordance with theain language of the Joinder
Agreement. National Foundation specificallgeeks a declaratory judgement thed ttansfer of
Givens’remainder share tNdational Foundation’s trust account was proper. On the btad,
Reesemoves this Court for summary judgment, assertivag Givens clear intent was for the
balance of her trust funds to go to her children and that National Foundation’s teftisblurse
the funds to the Estate was inappropridReese specifically requests theutt to reform the trust
or to deviate from the terms of the trust to refléatens’ intent.

A. Four-Corners of the Trust Documents

National Faindation asserts thabivens’ children are notentitled to Givens’ trust
remainder becaugsgivens remainder funds were properly disbursed in accordance with the plain
language of the Joinder AgreemerifThe interpretation of a trust is a questof law for the
court.” Paloutzian v. Taggar931 N.E.2d 921, 925 (Ind.Ct.App.2010)he primary purpose of
a ourt in construing a trust instrument is to ascertaid give effect to the settlgrintention.
Kristoff v. Centier Bank985 N.E.2d 2023 (Ind. Ct. App. 2013).“Indiana follows ‘the four

corners rule’ thaextrinsic evidence is not admissible to add to, vary or explain the terms of a



written instrument if the terms of the instrument are susceptible of a clear ambigmous
construction.”Id. (quotingHauck v. Second Nat'l Bank of Richmph83 Ind.App. 245, 260, 286
N.E.2d 852, 861 (1972)).Thus, f a trust document is capable of cleardaunambiguous
construction, a counnust give effect to the trust’'s clear meaning without regprextrinsic
evidence.ld. Courtsare not at liberty to rewrite the trust agreemed}.see alsaPaloutzian 931
N.E.2d at 925.

National Foundation contends that thgreementlearly and unambiguously provile
what will occur in the event that no living beneficiary is hamed in the Joindere/grd.
Specifically,upon the death dbivens“the remaining amounts shall be distributed in accordance
with the Joinder Agreement under which the Beneficiary has edrollthe pooled trust...” but
“[iIf no secondary Contingent/Residual/Remainder Beneficiaries survivewe are named in

Section V [] then and only then shall said money remain with the trustifing No. 55 at 5

National Foundation argues that beca@seensnamed only herself as the remainder berafci
the plain language of th@@ement states that the money should remain with the trust.

In responseReesecontendsthat thetrust agreement immbiguous. Reese asserts that
Givenslisted herself as the only beneficidrgcausé&ivens intendefor the trust remainddp be
distributed to her three childreanddid not intend for National Foundation to retain the trust
remainde. Section V of the trusigreement states:

V. CONTINGENT/REMAINDER/RESIDUAL BENEFICIARIES:

Please tell us below to whom you would like us to pay out the Remainder
of your SubAccount should there be any money left after the state of Missouri has
been reimbursed for the Medicaid services it has rendered to you during your
lifetime. This person can be an individual person, such as a family member; or an
organization, such as a favorite church or chariyOU MUST NAME AN
ACTUAL PERSON OR ENTITY. DO NOT WRITE VAGUE DESCRIPTIONS
OF CLASSES OF PESONS, SUCH AS “MY HEIRS AT LAW,” OR “MY ISSUE”"

OR “AYET TO BE IDENTIFIED CHARTIABLE ORGANIZATION.”
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Contingent/Remainder/Residual Beneficiary #1:

Name: Theresa Givens

Address: 1723 Cochran Place
St. Louis, MO 63106

Telephone Number: 314-484-2558
(Include Area Code)

Percentage: 100%

If you name more than one Contingent/Remainder/Residual Beneficlaagep
check to make sure the percentages add up to 100%.

Any Remainder shares for a Contingent/Remainder/Residual Beneficiary mamed

this section who does not survive the Beneficiaity lapse and be distributed in

equal shares to all other named Contingent/Remainder/Residual Beneficiaries

Reesargue thatGivensdesignating herself as the only remainder beneficiary renders the
above portion of the trust ambiguous beca@senscannot be a surviving beneficiary after her
own death.Reese alsasserts that the evidentiary record does not contain any evidence regarding
the circumstances @ivenssigning the agreement andither of the atirneys involved in this
matter nor McGaughey, who witnessé&ilvens signature on the Joinder Agreement, claim to
have participated in or assisted with the completion or filling otiteafoinder Agreemen(Filing
No. 69 at10.) Reese further assettsere is no evidence in the record tavensfilled out the
Joinder Agreement herselferebylisting herself as the only remainder beneficiady.

Finally, Reeseargues that the trust agreement is ambiguous because there are multiple
possible interpretations regarding the definition of “secondarBection IV of the agreement.
Section IV of the agreement states:

V. DISTRIBUTIONSUPON THE DEATH OF THE BENEFICIARY

Except in the event that this Article Fourteen may be in the future amended
to effectuate the letter, spirit and purpose of 42 U.S.C. §1396p(d)(4)(Ghev),

National Foundation for Special Needs Integrity, Inc. shall not retain any
portion of theBeneficiary’s trust SubAccount upon his or her deatfRather, all

10
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such amounts shall be reimbursed to the state of Missouri, by and through the
Missouri Department of Health and Family Services, up to the full amount that it
has expended on the Benefigidboth before and after the creation of this trust.

If any money remains after the state of Missouri has been reimbursdd said
money shall be distributed in accordance with Section V, below.

If no secondary Contingent/Residual/Remainder Benefiogs survive or if none

are named in Section V below, then and only then shall said money remdm w

the trust.

*%k%

If any amounts remain after the state of Missouri (and any other state that may
receive proportionate reimbursement pursuant to Secti@moithe accompanying
Declaration of Trust) has been reimbursed in full, as described abevemaining
amounts shall be distributed in accordance with the Joinder Agreement under
which the Beneficiary has enrolled in the pooled trust

(Filing No. 562 at 13 (emphasis added).The term “secondary” is not defined within the

agreement and, as such, Reese asserts that it is reasonable for a persevetthbekthe term
“secondary” means “second.” Reese argues @w¢nslisting herself as the only remainder
beneficiary, rathethan listing a “second” beneficiary, amountsGiwvensattempting to prevent
National Foundation from receiving the trust remainder because the poliey gtat “[i]f no
secondary [] Beneficiaries [] are named [], then and only then shall said merapn with the

trust.” (Filing No. 62 at 1112; Filing No. 69 at 13 Reese asserts that the ambiguous construction

of the agreement allowe8ivensto name herself as primary remainder beneficiary in order for the
remainder funds to be distributed to her estate, rather than to National Founésese lastly
contends that the trust contradicts itself when stating both that National Found#trant retain
any portion of a beneficiary’s remainder funds and that National Foundatibmetain a
beneficiarys funds in certain circumstances.

In reply, National Foundation argues tkavensnaming herself as remainder beneficiary
does not change the analysis of the trust documeettausethe plain language of the trust

document explains what will happen to the funds if no remainder beneficiary surdagsnal

11
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Foundation argues that, in Indiana, the primaryofi®nstruction is to give words their plain and
ordinary meaning.AM General, LLC v. Amou6 N.E.3d 436, 440 (Ind. 2015)Clear and
unambiguous terms in the contract are deemed conclusive, and whemehmesent [the court]
will not construe or look to extrinsic evidence, but will merely apply the contragtagision.”
Id.

There is no dispute th&ivensis the primary beneficiargf the trust and she was also
named as the onlsecondary Contingent/Residual/Remainioeneficiary. National Foundation
argues that the ternisecondarybeneficiary; is not ambiguousBlack’s Law Dictionary defines
a “secondary beneficiary” as “[tlhe beneficiary next in line to collect should timaapy
beneficiary be unable to do so.BENEFICIARY, Black's Law Dictionary 940 (6th ed. 1991).
National Foundation further argues that a “contingent beneficiary” inatkfis a “[p]erson who
may or will benefit if the primary beneficiary dies or otherwise loses rightdaseficiary.” Id.
at 223. National Foundatiotastly assertthat when viewing thérustagreement as a wholéere
is no contradiction in thagreement. National Foundation contends that federal law permits
remainder funds to remain in the trust where no listed secondary beneficiaryd@wigns.“To
the extent that amotsiremaining in the beneficiary’s account upon the death of the beneficiary
are not retained by the trust, the trust [shall pay] to the State from suchirgranounts in the
account an amount edua the total amount of medical assistance paid on behalf of the beneficiary
under the State plan under this subchapter.” 42 U.S.C.A. § 1396p(d)(4)(C)(iv).

The Court finds that thgertinent sections in the trust agreementatecontradictory and
theterm“secondary’ in the context of @rust agreemenis not ambiguous. Givensted herself
as the only remainder beneficiary of tleenainder trustGivensdid not list the names of her three

children Reese argues th@ivens’intent for heichildren to receive the remainder funds is clearly

12



evident becaus&ivenschose not to leave the “secondary beneficiary” section blaltwever,

the Court finds thatvhenlooking solely at the four-corners of the trust documiérg,not clearly
evident thaGivens intenddfor the trust funds to transfer to her surviving childsenause Givens
listedonly her name as the secondary beneficidgcordingly, because the trust is unambiguous,
Reese’s motion for summary judgmentenied and National Foundation’s motion for summary
judgment iggranted in part asthe Court must address the counterclaims.

B. Counterclaims

Reese asserts th&ivensmade an obvious mistake by listing herself as the remainder
beneficiary instead of her living children and, as shelassertshe Gurt shouldreform the trust
or deviate from the terms of the trust to refléctens’alleged intent to transfer the funds to her
children. National Foundationcontendsthat Reese is not entitled to relief under either
counterclaimbecauseésivens’intent at the time of executing the agreement is unkremathe
counterclaims are barred by the doctrine of laches.

1 Reformation

Reese requests refoation ofthe trust agreement, arguing tli@tensclearly indicated a
generalintent that after her death themaining settlement funds should go to tieeechildren.
“Written instrumentsare presumed to reflect the intentions of the parties to thesements
Estate of Reasor v. Putnam C8385 N.E.2d 153, 158 (Ind. 1994owever.even if an agreement
IS unambiguousia written instrument, including a trust, may be reformed on grounds of mistake
upon ‘clear and convincing evidence’ not only of the mistake, but also of the original intie@t o
parties.” Id. at 160;see alsoCarlson v. Sweeney, Dabagia, Donoghue, Thorne, Janes & Pagos

895 N.E.2d 1191, 1199200 (Ind. 2008). “Evidence is clear and convincing if it leaves no

13



reasonable doubt in the mind of the trier of fact as to the dftitie proposition in question.In
re Meyers 616 F.3d 626, 631 (7th Cir. 2010).

Reese argues th@tivensdesignating herself as the only remainder benefi@argunted
to a mistake of law and facReesecontendghatthe designation was a clear legal mistake because
Givenshad to die in order for the remainder beneficiary to receive the trust funds and, as such, it
is legally impossible foGivensto be a remainder beneficiary. Reedso argues thaGivens
listing herself as the remainder beneficiary was a mistake ob&sausésivensintended for the
remainder funds to transfer to her estate upon her déatanilateral mistake on the part of the
settlor is ordinarily sufficient to warrant reformationCarlson v. Sweeney, Dabagia, Donoghue,
Thorne, Janes & Pago895 N.E.2d 1191, 1199 (Ind. 2008Reese argues that thereclsar
evidence thaGivensdesignated herself as remainder beneficiary by mistake besaukae 1,
2011, two months before signing the trust docunfgiviensexpressed to Service trgte intended
for the settlement funds tbenefit her children Servicetestified that he believeGivens
mistakenly listed herself. Service further allegest if a grantor named himself or hersadf a
remainder beneficiary, the normal practice and policy for National Foundattorresjuire the

grantor to fix the mistake and name another pafftyiing No. 634 at 15. Reese askthe Court

to remedy the alleged mistake by reforming Section V and replacing “Th@resas” as the
named Contingent/Remainder/Residual Beneficiary with the “Estate of &énesns” and order
that the funds that remained in Givetrast subaccount at her ddabe distributed to the Estate.

In response, National Foundation argues @iaéns statement to Service sheds no light
on Givensintent at the time the trust documents were executddhe settlor's intent must be
determined from the factnd circumstances surrounding the trust at the time of the execution of

the trust” Matter of Walz423 N.E.2d 729, 733 (Ind. Ct. App. 1981). On August 9, 2Giens
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executed the trust agreememational Foundation contends tHaivens’ statementsa Service
were two months prior tbhersigning the trust documendésd despite Service’s contention that
Givensmade a mistake&service admitshat he is unaware @ivens’state of mind at the time of
executing the trust agreemeritlational Foundatiomlsoargues that afteGivens’ conversation
with Service andapproximately one month before signing the trust documémniensinformed
McGaughey that she wanted to put all of the money into a trust because shha@sy with her
children and felt thahey were going to take all of the money from her and leave her with nothing

(Filing No. 64-11 at 7-§

The Court finds that there is a genuine issue of material fact reg&diags intent at
the time of &ecutingthe trust agreemenReese has produced no clear and convineingence
that, at the tim&ivenssigned the trust agreemeshe intended the remainder funds to transfer to
her children A genuire issue of material fact exists, therefore the parties cross motions for
summary judgment regarding reformationenied.

In the alternative, Reese argues that if this Court does not deem that theez and|
convincing evidencehat Givens intendedher children to be the beneficiaries of her remainder
funds, then the Court should invalidate the entire trust. However, there is no legdiobasis
Reese’salternative request faescissionso that request tenied.

2. Deviation

Reese requests deviation from the terms of the trust, again assertiGyvéhratmade a
mistake in designating herself as the remainder beneficiary of her own trust.

Upon petition by the trustee or a beneficiary, the court shall direct or permit the

trustee to deviate from a term of the trust if, owing to circumstances not known to

the settlor and not anticipated by him, compliance would defeat or substantially

impair the accomplishment of the purposes of the trust. In that case, if necessary t
carry ou the purposes of the trust, the court may direct or permit the trustee to do
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acts which are not authorized or are forbidden by the terms of the trust, or may
prohibit the trustee from performing acts required by the terms of the trust.

Ind. Code § 381-3-26(a). Reese relies oim re Stephen L. Chapman Irrevocable Trust Agreement,
whenarguing thatGivensdid not know or éresedhat designatindperself as the only remaied
beneficiarywould create a legal impossibilityln re Stephen L. Chapman Irrevocable Trust
Agreement953 N.E.2d 573, 581 (Ind. Ct. App. 201(1The types of unanticipated changes that
warrant application of the doctrine of equitable deviation include truly unforeseats resulting

in economic hardship, the incapacity of a beneficiary, the impossibility outepce of a trust
provision, or the diminution in value of a trust as$etReese further argues that Service admitted
that National Foundation should have caught the alleged mistake anckdégjwiensto fix the
mistake. Reese asserts that failure to deviate from the terms of the trust weatdGdeens
primary purpose and intent to disburse the remainder funds to her children.

The ourt may modify the administrative or dispositive terafi a trust if pecause

of circumstances not anticipated by the settoodification or termination will

further the purposes of the trust. To the extent practicable, the modification must

be made in accordance with the settlor's probable intention.

Ind. Code § 30-4-3-24.4(a).

In response, National Foundation argues that there are no unforeseen circestat
would warrant statutory devtian from the terms oGivens trust. National Foundation contends
that Reese has offered no clear and convincing evidence ofdMetsintended at the time she
executed the trust agreememational Foundation further asserts ttattrust documents clearly
statewhat shall occur in thevent that no living beneficiary is named in agreement at the time of
Givens’ death.Specifically, the money shall remain in the trust.

The Courtcannot say thainder the plain language of the truStyensdid not intend to

benefit her children Additionally, Reese has presented no evidence@matnslisting herself as
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the only remainder beneficiary was unforeseen or not anticip&féden a trust instrument must
be construed by a court, watempt to discern the settlor’'s intent in light of tlaets and
circumstances at the time the instrument was executed:¢ Stephen L. Chapman Irrevocable
Trust Agreement953 N.E.2d 573, 579 (Ind. Ct. App. 201@his could be a short cite)
Accordingly, the Courtlenies Reese’smotion for summary judgnme regarding deviatioand
grants National Foundation’s motion for summary judgment on the issue of deviation.

3. Laches

National Foundation moves this Court for summary judgment, asserting thatsReese
counter claims are barred by the doctrine of laches. Laches is an equitable defermssy the
raised to stop a person from asserting a claim that he or she would normally be abkrtto a
Angel v. Powelsgn977 N.E.2d 434, 445 (Ind. Ct. App. 2012) (“[llaches is neglect for an
unreasonable length of time, under circumstances permitting diligence, toatithe law should
have done.”).The equitable defense of laches may bar an opposing party’s claindéfdreling
party establishes: (1) an inexcusable delay in asserting a known rigit;i(@plied waiver arising
from knowing acquiescence in existing conditions; and (3) a change in circumstandeg caus
prejudice to the adverse partid. A mere lapsen time is not sufficient to establish laches; it is
also necessary to show an unreasonable delay that causes prejudice otdnj@ngjudice may
be created if a party, with knowledge of the relevant facts, permits theagassime to work a
changeof circumstances by the other party.

To begin, laches is an affirmative defense, which must be proven by National Foundation
rather than Reeseleffries v. Chi. Transit Auth770 F.2d 676, 679 (7th Cir. 198%herman v.
Standard Rate Data Serinc., 709 F. Supp. 1433, 1441 n. 9 (N.D. Ill. 198%he Seventh Circuit

has held thagenerally,the affirmative defense of laches is not properly evaluated pursuant to a
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motionfor summary judgment, but summary judgment is proper when no genuind fasties

are in dispute See Topping v. Fryl47 F.2d 715, 718 (7th Cir. 194%ee also Jeffrieg70 F.2d

at 679 (“[lJaches is generally a factual question not subject to summanygudy noting that

delay and prejudice are factual issueSiperiorPaintless Dent Removal, Inc. v. Superior Dent
Removal, InG.454 F. Supp. 2d 769, 7472 (N.D. lll. 2006) (declining to apply a laches defense
pursuant to a motion to dismiss, even after acknowledging that the elementsvenag&a met);
Sherman 709 F. Supp. at 1441 (“laches is a factual question which generally is not subject to
resolution at the summary judgment stage let alone the pleadings stage”).

On a motion for summary judgment, the moving party must demonstrate thadrh e
genuine issues ohaterial fact relating either to inexcusable delay or material prejudassey
Ferguson622 F.2d at 27@8oone v. Mechanic&pecialtieo.,609 F.2d 956, 957 (9th Cir.1979)
Givensdiedon November 19, 20110n November 23, 201Givens attorney contacted National
Foundation about transferring the fundsGivens children. On that day, National Foundation
confirmed thatGivensdesignated herself as the remainder beneficiary, which prevented National
Foundation from distributing the trust fundsGovens children. On November 14, 2018ivens’
children hirecan attorney and openad estateOnFebruary 3, 2015, Reese sent a formal demand
to National Foundation for the trust fundReese’s counterclamwerefiled in June 2015.

National Foundation argues that the doctrine of laches applies béRaase admitthat
he was aware pmao November 14, 2012 that National Foundation was keepingethainder

funds (Filing No. 6410 at 24) Reesealso admitghat there was nexcuse for waiting two and

a half years to file a formal demanidl. at 28. National Foundatioadditionallyallegeghat tere
has been a change in circumstances that would have an adfessserat — and, in turn, its trust

members- if the Court ordered reformation of the trus deviation from its terms. National
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Foundation contends th&ivens remainder funds were transferred National Foundatios
operating account in January 2013 and February 204dd then used for payroll and other
administrative expensedlational Foundation relies dklexander v. Lewj$85 F.3d 325, 3489
(3d Cir. 2012), when arguing that its use of the funds to pay its payroll and other expenses is
permissible under federal law(“Retaining the residual enables the trust to cover administrative
fees and other overhead without increasing charges on accounts of living beesfitia

In reply, Reese asserts that it s clear toGivens estate that National Foundation was
retaining the@emaindetrust funds until National Foundation formally communicated its intention
directly to the estate on March 20, 20Beese relies on the deposition testimony of Service that
National Foundation had not made a determination about what to do with the funds remaining
Givens'’ trust account as of August 2014, when Service left National Foundation aRpesethat
the estate has not waived its rights to the remainder funds and National Foundapogskated
no legitimate evidence regarding its change in circumstances that reisujpeejudice. In
assertinghat National Foundation is ngirejudicedbecause National Foundatienrequired to
make payroll and to pay administrative expenses regardless of whether aeteohé@dGivens’
fundsReese cite3he Nature Conservancy v. Wilder Corp. of.D&b6 F.3d 646 (7th Cir. 2011).
“A plaintiff s delay must have prejudiced and misled the defendant, or caused him to pursue a
different course from what he otherwise would have taken in order for lachpplyo’ aThe
Nature Conservancyt 649.

There remains a question of fact as to whether theramvasexcusable delay Reesean
asserting a right to the trust funds and National Foundation has presented no evidgagendpat

its payroll and other expersemounted to a change in circumstances causing prejudice.
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Accordingly, without more facts, the issue of laches is improper for detdromrman summary
judgment.

C. Motion for L eaveto File a Sur-Reply

The Courtnow considers the Motion for Leave to File a Reply Eiling No. 74 filed by
National Foundation afteReesefiled his Reply Brief in support of his Motion for Summary
Judgment National Foundation askhe Court for permission to file a steply becaus®eese’s
Reply Brief relied onLasater v. House805 N.E.2d 824 (Ind. Ct. App. 2004)ansfer granted,
opinion vacated322 N.E.2d 977 (Ind. 2004), ang@inion aff'd in part, vacated in pa@41 N.E.2d
553 (Ind. 2006). National Foundation correctly asserts that the opinion is no longer good law.

After careful reviev of all the briefing, the Court concludes that no new legal arguments
were raised for the first time iReese’sReply Brief in support of the Motion for Summary
Judgment. The Court is fully aware that thesaterdecision was vacated and is capable of
aralyzing that case and giving it appropriate considering without the additibngldf a sur
reply brief. Finally, the Court also notes that it did not usd_Hsaterdecision in resolving the
Motionsfor Summary Judgment. For these reasons, the Genigsthe Motion for Leave to File

a SurReply Eiling No. 74.

V. CONCLUSION

For the aforementioned reasons, the CBGIRANT Sin part andENIESin partNational
Foundation’s Motion for Summary Judgmehilihg No. 54. The CourDENIESReese’s Motion
for Summary JudgmenEi{ling No. 69, andDENIES National Foundation’s Motion for Leave to
File SurReply Filing No. 74. The Court agrees that the pertinent sections of the trust agreement
are unambiguous and that NatioRalundation hasomplied with the plainanguage of the trust

documents; bwever, there is a genuine issue of material fact rega@lirens intentand whether
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equityin the form of reformatiosshould interveneOn the defense of lachéblg Court concludes
thatthere remains a genuine issue of material fact as to inexcusabletdedayimplied waiver
and prejudice.The issues remaining for trial are the following:

1. Reese’s counterclaim for reformation

2. National Foundations defense othesas to the counter@im.

SO ORDERED.
Date:10/26/2016 Q\ [ OMQM*
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