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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

UNITED STATES SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,

No. 1:15v-00659IMSMJID
VS.

VEROS FARM LOAN HOLDING LLC, TOBIN J.

SENEFELD, FARMGROWCAP LLC, PINCAP LLC,
and PN FINANCIAL LLC,

)
)
)
)
)
)
)
)
)
)
)
Defendants. )
ORDER
In April 2015, the United States Securities and Exchange CommisS&C(' initiated
this actionagainst Veros Partners, IncVE€ros), an SEGregistered investment advisor located
in Indianapolis, Indiana, three individuals who performed work by or on behalf of Verbs, a
several entities that issued securities through Ve@osMay 1, 2015, the Court entered an Order

appointing William Wadling, Jr. to serve as the Receiver over Defersddatos Farm Loan

Holding LLC (“VELH"), FarmGrowCap LLC (FarmGrowCap”)PinCap LLC (‘PinCay), and

all private offerings where Veros controlled investor funds (Bréevate Offering®. [Filing No.

34.] On May 7, 2015, the Court issued a preliminary injunction enjoifurtger securities law
violations by Defendants.F{ling No. 48]

After collecting assets on behalf of the receivership, the Reddeea Motion for Au-
thority to Make Interim Distributions to Investors of Veros Farm Loan HgldiLC and

FarmGrowCap LLC, Filing No. 259, the Court granted the motiorkifing No. 269, and the

Receiver moved forward with distribution by providing prehary information to investors. Sub-

sequently, group of investors in one or more of the Privatiefings (the Tnterested Investoiks
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filed an Amended Motion to Stay and Objection to Interim Distribution Methodologgctirty
to the Receiver’s distrition methodology and plan.Fi[ing No. 312] A hearing was held on
February 8, 2017, and the Court now rules on the motion.

l.
BACKGROUND

A. The Lawsuit

The SEC initiated this action on Ap&R, 2015, Filing No. 1], and filed the operative
Amended Complaint on June 11, 2015lifg No. 57. The SEC alleges that Veraad its Pres-
ident fraudulentlyraised at least $15 million froat least 80 investotkrough two separate farm

loan offerings (the 2013 Offering and the 2014 Offering). [Filing No. 57 at 1] The SEC

alleges that investors purchased securities issuedgh the 2013 Offering and the 2014 Offering
after beingnformed that their funds would be used to make stewrh operating loans to farmers
for the 2013 and 2014 growing seasdng, that significant portions of the loan proceeds were
actually used to cover the farms’ prior, unpaid debt, to pay investors in other cff@micigding

an offering in 2012 (the “2012 Offerif)y, and to pay the individual Defendants:ilihg No. 57

at 2] As of the filing of the Amended Complaint, the SEC allahes less than $5 million of the
approximately $12 million in loans owed in connection with the 2014 Offering hadréeaia,

and that all but omof the loans in the 2014 Offering were past ddelinlg No. 57 at § The SEC

alleges that the loan defaults and impending investment shortfalls wetisciosed to investors

in the offering material. Hiling No. 57 at 3

The SEC sets forthlaims for: (1) violations of Section 10(b) of the Exchange ABt,
U.S.C. 8§ 78j(b)and Rule 10, 17 C.F.R. 240.10b against all Defendants; (2) violations of

Section 17(a)(1) of the Securities Ath U.S.C877q(a)(1) against all Defendants; (3) violations
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of Sections 17(a)(2) and (a)(3) of the Securities Ast).S.C8 77q(a)(2)-(3)against all Defend-
ants; (4) violations of Sections 206(1) and (2) of the Investment Adviss, 15 U.S.C.8 80b-
6(1) and 6(2) against Defendants Matthew Haab and Veros; (5) violatiosecofion206(4) of
the Investment Advige Act,15 U.S.C. § 80I%(4), and Rule 206(42,17 C.F.R. 8§ 275.206(4);2
against Veos; and (6) unjust enrichment against Relief Defendant Pin Financial [Hihg No.
57 at 26-3Q

The SECreachedsettlements with Mr. Haab, Mr. Risingand Veros. Trial againghe
remaining Defendants is set for April 10, 2017.

B. Amounts Invested, Paidand Owed

At the February 8, 2017 hearinpetinterested Investqgrihe SEC, and the Receivaari-
fied the amountassociated with the differefitfferings, payments made on Isag@ssociated with
the Offerings and the source of those payments, and the amounts still outstaaddigonally,
the Declaration of Jarit Lotngniller (an accountant at Blug Co. LLC (“Blu€’)) submitted by the
Receiver, and the Declaration of Craig McShane (an SEC Staff Accountami}ted by the SEC,

areparticularly instructive [See Filing No. 316 Filing No. 318] To provide important context

for comparing the Receiverdistribution plarto theplan proposed by the Interested Investors, the
Courtsummarizeshe infomation it gleaned from the February 8, 2017 heaaind) the parties’
submissions The Court’s discussion should not be construed as findings of fact, for use at trial,
but rather as findings for purposes of evaluating the Interested Investmtish only Thefol-

lowing table sets forth thef@rings and relevant amounts.

! The information in this Table is taken from the Declaration of Jarit Loughraitiéthe Decla-
ration of Craig McShane[Filing No. 316 Filing No. 318]
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Offering Type of Amount Amount Paid to In- Amount of
Offering Invested vestorsand Source Principal
/Loaned of Payment Outstanding
2012 Offering | Specifically tar-| $4.8 mil. raised | All investors have None
getedfor loans | e $3.37 mil. | been paid back princi-
to two farms: from 35 in- | pal and interest
Crossroads and vestors e $2,792,563 paid
Kirbach loaned to from 2013 Offer-
Crossroads ing
o $1.47 mil. e Crossroads and
from 24 in- Kirbach eventu-
vestors ally paid most
loaned to outstanding
Kirbach amounts
2013 Offering | Pooled invest- | $9.664 mil. e All farms but None
ment raised from 65 RJIJWWilliams
investors - $13.3  (owes $1.564
loaned to 8 mil.) and Bassen
farms (some re ($435,000 written
loaning oc- off) have paid in
curred as loans full
were paid off) | e $1,408,816 from
e $1.8 mil.to 2014 Offeing
D&S used to pay invest
e $635,000 to tors
Rosentreter
e $1.25mil. to
True Blue
Berry
e $3.32 mil to
RJIW Wil-
liams
e $3.875 mil.
to Cross-
roads
e $1milto
Boyer
e $425,000 to
Kirbach
e $1 milto
Bassen
2014 Bridge Single loan $5.2 mil. raised | $5.334 mil. (principal| None
Loan from 24 inves- | and interest) repaid.

tors— loan used

to bridge 2013

Payment likely came

partially fromfarm
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and 2014 Offer-| borrowers in 2012

ings and 20130fferings
2014 Offering | Pooled invest- | $10,945,482 Only D&S has repaid| $7,865,486.95
ment raised from 83 | in full. Rosentreter

investors - $13.1 owes $1,473,000;

mil. loaned to 5 | True Blue Berry owes

farmsand Pin- | $262000; RJW Wil-

Cap(some re liams owes

loaning oc- $1,391,000Boyer

curred as loans | owes $1,168,0Q0

were paid off) | PinCap owes

e $1.3 mil. to| $480,000
D&S

e $2.8 mil. to
Rosentreter

e $200,000 to
True Blue
Berry

e $3.4 mil to
RJW  Wil-
liams

e $1.1 mil. to
Boyer

e $360,000 tq
PinCap

C. The Receiver’'sDistribution Plan

After the Court appointed Mr. Wendling as the Receiver, he hired Blue, with Court ap-
proval, to “assist with, among other things the administration, analysis andhgmgonthly ac-
counting and bookkeeping of the businesses of the Receivership Defendants; torpozyplale
reports to the investors/lenders; to assist with the review and ar@lylsesReceivership Defend-
ants internal accounting records for accuracy and completeness and ofrtiad intestor/lender
records; to prepare refs and conclude on findings regarding the Receivership Estates; and to
perform other ongoing business services required to maintain and operatediveRRip Estates

during the pendency of this matter.Filjng No. 259 at 23.] The Receiver instructed Blue to



https://ecf.insd.uscourts.gov/doc1/07315512174?page=2

“perform a forensic examination of the books and records of VFLH and FarmGpaasQeell as

each individual investor account for the years 2012, 2013, and 2@ ifltig [No. 259 at 3

The Receiver set forth a thrpbase Proposed Distribution Pléihe “Receiver’s Plah,

which he summarized as follows:

a. The Receiver will contact each investor individuatiystimmarize and provide
from the accounting review the:

e Amount investd in [the Private Offerings]
e Payments received; and
e Remaining amount of each investor’s capital.

Investors will be requested to respond within thirty (30) days and provide any
supporting documentation to outline/identify any discrepancy or dispute related
to their contributions or payment received. After this period of time, any dis-
crepancies or disputes which the Receiver cannot resolve will be reported to
SEC and to the Court(Phase I)

b. The Receiver will next contact each investor and provide them with calculation
of their pro rata share (principal contributions less payments received) of the
total invested capital, as well e amount the Receiver proposeslistribute
to them in this preliminary distribution. The Receiver will count payments to
investors as a return of principal, not the payment of interest owed, and will
properly account for any transfers of investor funds from VFLH to FarmGrow-
Cap. Also, the Receiver will begin contacting other investors who were paid
using the contributions of VFLH and FarmGrowCap investors and attempt to
recover those funds. Investors will be requested to raise any objections to the
calculation or amount of their proposed distribution within thirty (30) days.
(Phase II)

c. After considering any objections from investors, and consulting with the SEC,
the Receiver will then file an explanation of his accounting methodology and a
schedule showing each of the proposedimpiebry payments with the Court.

The Receiver also will file or describe in its filing any unresolved investor ob-
jections, and provide a response to each of those objections, along with a request
for a hearing on the Receiver’s proposed preliminary distribution. The Receiver
will not make any distributions without Court approval. (Phase Ill)

[Filing No. 259 at 4.] The Court approved the Receiver’'s Plan on September 12, 2Biifig |

No. 269]
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Essentially the Receiver’'s Plan involves treating each investor equally, and atternapting
pay each investor as much principal as posd$igldistributing theirpro rata share ofthe total
distribution amount. Given that the full amount of principal invested i@fédirings will not be
recovered, and that later invested funds were used to pay off earlier investBeceher's Plan
proposesgecovering interest paid to invessin connection with the 2012 Offering, the 2018 O
fering, and the 2014 Bridge Loaand applying those amounts toward repaying the 2014 Offering
investors for their losses. TReceiver represents that because many of the 2014 Offering inves-
tors had previously invested in the 2012 Offerthg 2013 Offeringand/or the 2014 Bridge Loan,
it is possible to recovanterest theyeceivedin connection with those previous investmeys
simply deducting thosaterestamountdrom any recovery they woul@ceive for their investment
in the 2014 Offering. This can be accomplished through two types of accounting adjsistfhent
a “Roll ForwardReduction, applicablevhere the investor invested in the 2012 Offering, the 2013
Offering, and/or the 2014 Bridge Loan, received interest payments related towbsiment, and
rolled forwardsome or all of their outstanding balanoto the 2014 Offering. In that case, the
amount of interest they received would be deducted from any amudeatforward into the 2014
Offering; or (2)a “Claw BackReductio” where the investomnvested in the 2012 Offering, the
2013 Offering, and/or the 2014 Bridge Loan, received interest payments related tovibst-
ment, and then invested nand separatiinds in the 2014 Offering. In that case, the amount of
interestthey received would be deducted fréme amount they invested in the 2014 Offeriffgge

Filing No. 318 at 3134.] The Receiver acknowledges, however, that he would need tedale

form of separate collection actionrecoverinterest payments from individuals who only invested

in the 2012 Offering, the 2013 Offering, and/or the 2014 Bridge Loan, but not the 2014 Offering.


https://ecf.insd.circ7.dcn/doc1/07305709561

Of the totalamourts recovered with respect the 2014 Offeringthe Receiver seeks to
distribute $3,000,000. Under the Receiver’s Plan, each investor who is owed privmijl
receive theimpro rata share of the $3,000,000, or 47.38% of their principal amount due (since
$3,000,000 is 47.38% of $6,331,209.65

D. The Interested Investors’ Motion and Proposed Distribution Plan

The Interested Investors are all investors in one or more of the Private@femdnany

of the Interested Investonsvested in more than one Offeringzillng No. 312 at 3 The Inter-

ested Investors set forth their own proposed distribution method(logyinterested Investors’

Plan”), discussed below, and request that the Court stayuather implementation of thee-
ceiver’s Plaruntil their objection is resolved Filing No. 312]

The Interested Investors’ Plan differs significantly from thedReer’s Plan in that itre-
atesdifferent groups of investors that the Interested Investors clainsemnddrly situated.” The

Interested Investors summaritheir Plan as follows:

e Investors in the 2012 Offering “keep any payments relating theretooas t
payments were madeom loans that repaid in full”;

e Investors in the 2013 Offering “keep any payments relating thereto ekeept
methodology corrects for the outstanding Williams 2013 balance”;

e Investors in the 2014 Offering “share equally on arnata basis based on the
2014 principal investment subject to the 2013 Williams adjustment.”

The Interested Investors describe their methodology for accounting fes liwem unpaid
loans to RJW Williams in 2013 and 2014 as follows:
As to 2014 only investors: The Williams 2013 and Williams 2014 loans are effec-

tively combined which results in a credit to the new [2014 Offering] Investors. Thi
credit is the result of the pro rata distribution to all [2014 Offering] Investors of

2 $6,331,209.65 is the principal amount due after all Claw Back and Roll Forward Redantions
taken [Filing No. 318 at 38-39
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previously paid interest on the Williams 2013 loan (interest paid to only the Inves-
tors that ranvested in [the 2014 Offering] as well as previously paid principal
amount on the Williams Farm 2013 loan that was paid to investors. This credit will
be paid to new [2014 Offering] westors using cash aently held by the Receiver.
Once the credit is paid, all [2014 Offering] Investors are equal and shareyi
remaining funds pro rata based on each invgssmutstanding principal amounts
owed. The applied credit amount for these investors is ajppatedy +9%. These
investors stay invested in [the 2014 Offering].

[2013 Offering] Investors were paid as if Williams Farm paid in full in 2013whe
it, in fact, did not. As such, [2014 Offering] only investors are entitled to this
credit?

Under the Interested Investors’ Plan, those whiy invested in the 2014 Offering

would stand to receive an average of $8,098.26 more than they would under the Receiver’s

Plan. Filing No. 316 at 1§ Those that invested in both the 2013 and 2014 Offerings

would receive an average of $6,289.37 less under the Interested Investors’ Plan than they

would under the Receiver's PlanFillng No. 316 at 19 Those that participated in all

Offerings would receive an average of $7,555.83 more under the Interested &iWdator

than under the Receiver’s Plarkiling No. 316 at 20-2]

Il
DISCUSSION

In their motion, he Interested Investoidentify threemain problems that they see with the
Receiver’'s Plan: (1) that it is based on incomplete andyfassumptions, including that the
amounts at issue do not relate to legitimate business activities and arefutder investors
obtained through fraud, and that allowing investors in the 2012 and 2013 Offerings to keep thei
interest paymentaould unfairly penalize investors in the2DOffering and legitimize a Ponzi

scheme|?2) that it treats all investors equally, which is not the most equitable approaci3) and (

3 The bullet points and the summary of the Interested Investors’ methodologycéumging for
losses from unpaid loans to RJW Williams are taken from a PowerPoint presetitatinterested
Investors presented at the February 8, 2017 hearing.
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that it has been costly to date, and will continue to be so if the Receiver patsuest recovery

collection action from investors in the earl@fferings. [Filing No. 312 at 612.] The Interested

Investors argue that their proposed methodology “results in a net posiéilngeld for the inves-
tors while applying an investment perspective and investment principles toghs &igssue. It
is fair and logical, and it provides for an immediate disbursement of funds. Further &6t pérc

the 2014 only investors receive a greater distributighiling No. 312 at 1() They also contend

that their methodology is more efficient and expedient, and less experisiigg lo. 312 at 1]

The SECsets forth sixnain arguments in response to the Interested Investors’ motion.
First, it argues that thaterested Investors’ Plasibased on the misconception thatfdren loans
given from the 2012 Offeringerefully repaid by those farms in the fall 2013. Filing No. 317
at 45.] Second, the SEC argues that the Interested InveBlars’s based on the misconception
that all nine loans in th20130ffering were fully repaid by the nine borrowers that recelvads.

[Filing No. 317 at § Third,the SEC asserthat he Interested Investors’ Plaflawed because

it is based on information and records from Defendant Matthew Haab which is “tainted add bas

on inaccurate assumptions.Filing No. 317 at 5] Fourth, the SEC contends that the Interested

Investors do not advise the Court of what percentage of the $3,000,000 interim distribution each
investor or category of invesswill receive, so it is impossible for the Court to determine whether

their proposal igro rata, fair, and reasonable Fifing No. 317 at § Fifth, the SEC argues that

based on the Interested Investors’ motion and a review of their proposed catcy bk investors
are not treated equally with respect to the distribution of ttH@0®300 -specifically,that those
who invested only in the 2014 Offering and those wheested in thaOffering and the 2013
Offering are treated differently because #8044 Offering investors receive an dipnt payment,

while those that invested in tle¢ghertwo Offerings do not. [iling No. 317 at 55; Filing No. 317
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at 1314.] Finally, the SEC argues that the Interested InvesiRdesiis much moreeumbersome
than the Receiver'slé, and involves thirteen steps that must be completed for each investor.

[Filing No. 317 at 1§

In response to the Interested Investors’ motion, and like the tAE@®eceiver notes that
the Interested InvestorBlan doesnot treat all investorsqually, and also states that the Receiver
“has been contacted by a number of farm loan investors that do not agree with the propdsed plan,
and that “at least two farm loan investors told the Receiver that they wantethio monymous,
but wanted the Receiver to know that they felt they were being unduly pressuragregmg to

the [Interested Investorsldh].” [Filing No. 319 at § The Receiver argues that an element of

interest recoverys common where there has been a Pai@mse as has beallegedhere. Filing
No. 319 at § The Receiver notes that Blue determined through forensic accounting that 2013
Offeringinvestor money was used to pay the 20f2ringinvestors and 2014 Offeringnvestor

money was used to palye 2013 Offeringinvestors. Filing No. 319 at § The Receiver argues

that heinterest recovery component does not make the distribution methodology complex or ad-
ministratively burdensome because “[a]s opposed to a traditional claw badk¢cimtive Receiver
would need to potentially engage in litigation to recover false prdfies Receiver can collect
these unique ‘claw backs’ through a series of accounting adjustments labeledoRald Re-

ductions’ and ‘Claw Back Reductions.”Filing No. 319 at 78.] The Receiver notes that a sig-

nificant number of the 201@ffering and 2013 Offeringvestors invested their false profits into
the next year, so their false profits canrbeoveredhrough a Roll Forward ReductionFiling
No. 319 at § The Receiver argues that Blue has already calculatéRath&orwardReduction
amounts so the Interested Investors’ argument that this process will be expensiegitiess.

[Filing No. 319 at §
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The Interested Investors reddy admitting that their Platreas investors differently, but
arguethatthey “propose a distribution methodology which results in a fair and equitable return to

the investors based upon actual investment perforrmdngéiling No. 322 at 4 The Interested

Investors reiterate their argument th@erest recoverwill create delay. Filing No. 322 at §

Theyalso argue that their methodology corrects for the outstafdlidgWilliams 2013loanbal-
ance, so “ensures that all 2014 Investors share equally on a pro rata basis based20i4

principal investment. This is just, fair and reasonablgilinjg No. 322 at gemphasis omitted)

The Interested Investors state ttiaty take no position on whether this was a Ponzi scheme, but
“simply account for the reality that monies were eventually recovered framy of the farms and
take what would seem an unremarkable position that the distribution should refieeitity”

[Filing No. 322 at 9

“District judges possess discretion to classify claims sensibly Eivership proceed-
ings,” and “like creditors of a debtor in bankruptcy, [investors] must accept thibutisin that
the court believes appropriateSE.C. v. Enterprise Trust Co., 559 F.3d 649, 652 (7th Cir. 20Q9)
see also United States Securities and Exchange Commission v. Hyatt, 2016 WL2766285, *7 (N.D.

lIl. 2016) (“The court is afforded wide discretion in approving a plan for distribution of raeeive
ship funds”).In overseeing a receivership, the Court’s primary responsibility is “to efsiriné
proposed plan of distribution is fair and reasonab&E.C. v. Wealth Management LLC, 628 F.3d
323, 332(7th Cir. 2010)citations omitted) The Court’'s goal is similar to that of a bankruptcy
court in overseeing a liquidation: *“the fair distribution of the liquidated asséds.at 33334.
Particularly where investors’ assets are commingtetreceivership funds are insufficient to fully
repay investorsequality is equity."Cunninghamv. Brown, 265 U.S. 1, 131924) In shortcourts

have “broad authority to craft remedies for violatiofmshe federal securities laws.SE.C. v.
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Byers, 637 F. Supp. 2d 166, 174 (S.D.N.Y. 2Q0%Yith these principles in mind, the Court con-
siders the Receiver's Pland the Interested Invess’ Plan.

A. Tracing the Money

The Interested Investors argue that because loans made through the 2012 ande2013 Off
ings were, for the most part, paid off, investors in those Offerings shoulditbedetat keep prin-
cipal and interest payments they have already receiwegffect, oher than potential adjustments
to the 2013 Offering investors’ recovery due to the Williams Farms’ |@&12 and 2013 Offering
investors are not part of the Interested Investors’ Plan. In contrast, thedRedelanprovides
for the recovery of interest paid to 200#ering,2013 Offering and 2014 Bridge Loaimvestors,
based on the theory that those investors weteaally rgpaid fromfraudulentfuture Offerings and
not from loan repayments.

While there may be situations where it is appropriatiegat investors differently because
money can be directly traced to thehis is not one of those situatiorfSe SE.C. v. Forex Asset
Management LLC, 242 F.3d 325, 331 (5th Cir. 200joting that distribution based on tracing
funds is permissible, but a district court may also decide that tracing is not thequdable
method after considering “the positions of the various investors” and applying ietidigcrThe
Interested Investors acknowledged at the February 8, 2017 hearing that 2012 and 04§ Off
investors were paid &ast in part from subsequentf€ings—the 2012 Offering investors from
the 2013 Offering, and the 2013 Offering investors from the 201&ri@q — but that these pay-
ments are insignificant because the loans were repaid by the $hortly afterthe payments.

However, the evidence does not support their position.
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1. Payback of the 2012 Offering Investors
With respect to the 2012 Offering investors, the Interested Investorslaptiee hearing
that the time betweerwhen the investors receiv@adyment from the 2013 Offering proceeds and
Crossroadand Kirbach ultimately repaitheirloans was “a matter of months.” But their position
is directly contradicted bgvidence submitted by the SEAhich indicates thatoan repayments,
to the extent they occurred at all, occurred much l&&eaigMcShane, an SEC Staff Accountant
provides adetailed account of his analysis of the flow of investor funds through accounts con-

trolled by Defendants.Fjling No. 316 at 4 He describes how 2012 Offering investors were paid

with 2013 Offering funds and how portions of the Crossroads and Kirbach loans were rolled for-

ward into the 2013 Offering.F[ling No. 316 at 8.] Mr. McShane concludes that “[i]n reality

the loans to Kirbach and Crossroads were not paid off until February 8, 2016 and August 17, 2015
respectively. This was well after the filing of the SEC’s complaint, andiénstand that final
payments were not made until after the Receiver began ghalfiorts to collect on those loans.
(Crossroads Farms also received a $50,000 loan payoff discount, and therefteeptiian the

full amount due).” [Filing No. 316 at §

2. Payback of the 2013 Offering Investors
Similarly, Mr. McShane states in his Declaration that $1,408,816.42 from the 2014 Offer-

ing was used to pay investors in the 2013 Offerirkiling No. 316 at 9] Additionally, amounts

due from loans to Crossroads and Kirbach (left over from the 2012 loans) and a loan to Boyer
Farms werenot repaid, but were simply rolled forward int@ns made from the 2014 Offering.

[Filing No. 316 at 8-9

Mr. McShane’s Declaration clearly indicates that the 2012 Offering ingeb#orefitted

from the 2013 Offering, and the 2013 Offering investors benefitted from the 2014 O#droig
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investor graps were paid from funds raised in subsequent y@&saposed to funds from the
borrowers themselves. Contrary to the Interested Investors’ view, funds usgdtie @12 and
2013 Offering investors cannfatirly be traced directly to the farms who took out loans. Amounts
were not repaid, if at all, until long after those investors had already bieeingpa funds invested
in subsequen®fferings and, at least in part, until this lawsuit was filed and the Recevk
action. In short, the 2012 and 2013 Offering investors benefitteddtenOfferingsby receiving
boththe time value of their monegnd profit in the form of interest payments rather than having
to wait until Crossroads and Kirbach satisfieditiobligations' The Court rejects the Interested
Investors’ argument that the 2012 and 2013 Offering investors should be treated moreyfavorabl
than later investorsecause loans from those Offerings were eventually répaid

B. Interest Recovery

The Interested Investors also argue that the Receiver's Plan is flaa@aske attempting
to recoverinterest paid to 2012 Offering013 Offering and 2014 Bridge Loamvestors would

be costly.[Filing No. 312 at 1412.] They argue that the Receiver tekady been paid $679,542

in feesas of the filing of their motiorand that he would incw substantial amount of additional

fees torecovera relatively small amourf interest. [Filing No. 312 at 1] But theLoughmiller

4 The Courinotes that even if farms that borrowed through the 2012 and 2013 Offerings had repaid
their loans before or closer in time te-repayment from latedfferings, this would not necessarily
mean that gro rata distribution was not equitable and faiee, e.g., Forex Asset Management

LLC, 242 F.3d at 33{noting that distribution based on tracing funds is permissible, but a district
court may also decide that tracing is not the most equitable method after consitierpasitions

of the various investors” and applying its discrefion

®> The Court acknowledges a difference between the 2012 Offering on the one hand, and the 2013
and 2014 Offerings on the other: the 2012 Offering investors invested imisgoeteloans (to
Crossroads and Kirbach), while the 2013 and 2014 Offering investors investeelaggroange-

ment where their funds were combined and later loaned to numerous farms. fdstddtinves-

tors do not make much of this difference, and the Court does not find it significanmsdér
whether the 2012 Offering investors should be permitted to recover more than tivesésns.

-15 -


https://ecf.insd.uscourts.gov/doc1/07315686206?page=11
https://ecf.insd.uscourts.gov/doc1/07315686206?page=11
https://www.westlaw.com/Document/I15f25db3799a11d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_331
https://www.westlaw.com/Document/I15f25db3799a11d98c82a53fc8ac8757/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_331

Declaration tells a different story. Specifically, Mr. LoughmiBets forth $1,604,277.30 in inter-

est that can be recovered either tlgio Roll Forward or Claw BadReductions [Filing No. 318

at 3839.] The Receiver has represented that Blue has already performed the calculations neces
sary to accomplish those accounting adjustments, and the Interested Invagton®t provided
evidence indicating otherwise. Therefore, no additional costs will be associttedeniecovery
of $1,604,277.30 in interefbm 2012 Offering, 2013 Offering, and 2014 Bridge Laaresbrs
who also invested in the 2014 Offering.

Mr. Loughmiller also sets forth $184,332.34 in interest already paid to invéstevhich

the Receiver woulaheed to takecollection action to recover [Filing No. 318 at 39 These

amounts are interest paid to those who only investader?012 Offering, the 2013 Offering,
andbr the 2014 Bridge Loabut not the 2014 Offeringo RollBack or Claw Forwar&eductions

to 2014 Offering recoveriesannot accont for those amounts. The Court slsahee Interested
Investors concernthat pursuingnterest recoverunder those circumstances may not make finan-
cial sense. However, the Court cannot conclude at this point that the Receiver shtalde aoy
actionto recover those interest payments. Indeed, the Receiver advises in his Seventh Interi
Report that “[a] cost benefit analysis will need to be undertaken to determinahtavpursue

these collections.” Hiling No. 354at 45.]® In order to account for the Court’s and thterested

Investors’ concernghe Court will require the Receiver to file a Report which summarizes that

costbenefit analysisandwill require the Receiver tprovide notice to the Interested Int@s

® The Receiver also estimates in the Seventh Interim Report that his feeapi@teothe wind
down of the receivership will total approximately $600,000, and that the wind down should be
complete by August 2017 Filing No. 354 at 10
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and toobtain Court approval before pursuirggovey of interest paymenthat cannot baccom-
plished through accounting adjustmehts.

In sum, the Courtinds that treating investommilarly by recoveringinterest payments
and distributing all recovered amounts gorarata basisbased on principal investésithe most
equitable approach under the circumstances present here. The Interested lagestaisat the
2012 Offering, 2013 Offering, and 2014 Rlge Loaninvestors were paidff with funds from
subsequent Offerings. Even if the loans, or the majoritiyeofoans, associated with th&&ings
they invested in were ultimately repaid, the Court finds it most equitable that liee iesestors
should not benefit from the itgotten gainghey receivedn the form of both profi{interest)and
the time value of their monéyThe Court fing thatrecoveringinterest from those earlier inves-
tors and applying it toward reimbursing later investofairsand equitable. The Court also finds
that paying each investor who is still owed principal tpeirrata share of recovered funds is the
simplest and fairest way to distribute those funds.

.
CONCLUSION

Given the ongoing nature of the fraud alleged in this action, the lack of justifidati
treating investors differently, and the extensive forensic accounting workiyalpesformed that

will allow significantinterest recoverto be accomplished with no added costs, the QRENIES

" The Interested Investors focus on the fees the Receiver has charged, thutstfee Court notes

that the Receiver has accomplished important work fordbeivership- he has recovered ap-
proximately $14.5 million, and has already distributed $5,225,026.03 of that amount to investors.
[See Filing No. 354 at 1]

8 The Court notes that investors in the 2012 and 2013 Offerings and the 2014 Bridge Loan also
received the full amount of their principal (rather than juptarata share), so will ultimately
recover more relative to the 2014 Offering investors even if their intemestogered
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the Interested Investors’ Amended Motion to Stay and Objection to InterimbDtgin Mehod-

ology. [Filing No. 312] However, the Court acknowledges the Interested Investors’ concerns

with the continued accrual of costs by the Rece@&DERS the Receiveto file a Report with
the Cout once he has completed a ebshefit analysis of pursuingterest recoverfrom inves-
tors in the 2012 Offering, the 20T3fering, andbr the 2014 Bridge Loathat cannot baccom-
plished througlaccounting adjustments, a@iRDERS that the ReceiveseekCourt approvabe-

fore pursuing anguch interest recovery

Date: 2/16/2017 QWM oo /%Zlom

/Hon. Jane Mjag§m>s-Stinson, Chief Judge
'United States District Court
Southern District of Indiana

Distribution via ECF only to all counsel of record
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