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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

BELLA RENEEJONES ET AL., )
Plaintiffs, g

VS. g No. 1:15v-00701IJMSMJID
ELI LiLLY AND COMPANY, g
Defendant. g
ORDER

Presently pending in thiproduct liability lawsuit related to Defendant Eli Lilly and
Company’s (Lilly ") manufacture andale ofthe drugCymbalta is Lilly’s Motion to Sever and
Transfer Plaintiffs’ Claims. Hiling No. 12]

l.
BACKGROUND

Plaintiffs’ lawsuit relates to Lilly’'s design, manufacture, and sale of thg @ymbalta,
which is used to treat certain psychiatric /angain conditions. Plaintiffs characterize their
lawsuit in this way:

This civil action alleges personal injuries and damages Plaintiff[s] sdffes a

result of Lilly’s failure to provide adequate instructions for stopping Cymbalta

an adequate warrgnthat fully and accurately informed Plaintsf about the
frequency, severity, and/or duration of symptoms associated with Cymbalta
withdrawal. In addition, Plaintif§] allege[] that Lilly defectively designed
Cymbalta pills as delayelease capsulesith beads available only in 20, 30 and

60 mg doses, with a label that instructs users that the drug “should be swallowed
whole and should not be chewed or crushed, nor the capsule be opened and its
contents be sprinkled on food or mixed with liquids.illyls design (delayed
release capsules with beads available only in 20, 30 and 60 mg doses) and
accompanying instructions (Cymbalta should be “gradually tapered,” but should
only be “swallowed whole”) prevented Plaintiffs from properly tapering othef

drug.

[Filing No. 1 at 1]
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Plaintiffs’ counsel have filed numerous other lawsuits across the countryngetati
Cymbalta— and, specifically, to withdrawal symptoms they allege aso@ated with ceasing
Cymbalta. The parties refer tieese other lawsuits in connection with several of their arguments.
Accordingly, the Court finds it necessary to lay out the history of Citmbagation as initiated
by Plaintiffs’ counselbeforediscussing this specific lawsuit and then the pending motion.

A. Other Cymbalta Litigation

The first small wave of Cymbalta litigation initiated by Plaintiffs’ coungasin 2012 and
2013,and most notably included ansuccessfudttempt tchavea class oplaintiffs certified See
Saavedra v. Eli Lilly & Cq.2014 WL 733890 (C.D. Cal.2014) Activity increased in August
2014, when Plaintiffs’ counsel filed several lawsuits and petitioned the Juéhars| for
Multidistrict Litigation (“JPML”) for creation of a MultiDistrict Litigation (“MDL") in the United
States District Court for the Central District of Californigy this time, twenty five actions against
Lilly, filed by the same two law firms (one of which is Plaintiffs’ counselehaevere pending
across the country. The JPML denied Plaintiffs’ request to crea®&aron December 10, 2014,
finding that “most, if not all, of the common discovery ha[d] already taken place”liareeglated
actions, and thdtecausaliscovery was nearly complete and there was overlap in cotimsed
could be some “informal coordination with respect to the remaining common discovergl| as
as other pretrial matters.” In re Cymbalta (Duloxetine) Prods. Liab. Litig-- F.Supp.3d--,
MDL No. 2576, 2014 WL 7006713, *2<J.P.M.L.2014)

Plaintiffs’ counsel then filed this action in Aprd015, shortly after filingfive other
Cymbaltarelatedlawsuitsagainst Lilly in this District. All but oneof the lawsuits pnding in this
District involvemultiple plaintiffs from different statesSeeHill, et al. v. Eli Lilly and Cq.1:15-

cv-141-JIJMSDKL (six total plaintifis from South Carolina, Kentucky, Texas, Alabama,


http://www.westlaw.com/find/default.wl?ft=Y&db=0000999&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2035152642&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2035152642&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=---+F.Supp.3d+---&ft=Y&db=0007903&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2034977561&fn=_top&referenceposition=12&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2034977561&HistoryType=F

Tennessee, and Idahd@oles, et al. v. Eli Lilly and Compan¥:15cv-351-JMS-DKL (nineteen
total plaintiffs from lllinois, Pennsylvania, Louisiana, Texas, Cali@riiennessee, Alabama,
Oklahoma, Utah, Missouri, and MinnesotBeCrane, et al. v. Eli Lilly and Company:15cv-
365-JMS-DKL (two plaintiffs from Kentucky) Bickham, et al. v. Eli Lilly and Company.15cv-
531WTL-MJD (twenty total plaintiffs from Wisconsin, California, Texas, Nevada, North
Carolina, Utah, Pennsylvania, Massachusetts, Kentucky, Georgia, andcsaskaand
Washington, et al. v. Eli Lilly and Co1:15cv-700WTL-DML (two total plaintifs from
Tennessee and Kentucky)

Another group of plaintiffs’ counsel has filed two Cymbalta lawsuits in tis$ribt, and
those lawsuits also include numerouasimiffs from different statesSee Courtney, et al. v. Eli
Lilly and Companyl:15cv-643-TWP-MJD (sixtotal plaintiffs from Louisiana, Texas, New York,
Alabama, and TennesseaidBeard v. Eli Lilly and Company.:15cv-922-JMS-MJD (forty-six
total plaintiffs from New York, Tennessee, Illinois, Virginia, Colorado, Louisiafap{Alabama,
South Carolina, Kentucky, California, Massachusetts, Missouri, Texas, Utaldai-lakaho, and
Nevada). Lilly has filed motims to sever and transfer in 0k the other cases pending in this
District. SeeHill, 1:15cv-141-JMS-DKL at dkt. 22;Boles 1:15cv-351-JMS DKL at dkt. 22
DeCrane 1:15cv-365-JMSDKL at dkt. 23 Bickham 1:15-cv-531WTL-MJD at dkt. 12
Courtney 1:15cv-643-TWP-MJD at dkt. 14Washington1:15¢v-700WTL-DML at dkt. 12 On
September 29, 2015, this Court granted Lilly’s Motion to Sever the plaintiffs’ ciaitdal, but
denied its request to transfer plaintiffs’ claims to their home states without pesjodiefile a
motion to transfer in any individual cases that plaintiffs may filél. v. Eli Lilly & Co., 2015 WL

5714647 (S.D. Ind. 2015)
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Around the time that Plaintiffs’ counsel filed the latest lawsuits in this District, tlsey a
sought to transfer eleven cases pending in different parts of the country testhit,ut all of
the ourts to consider those motions denied tHerast month however, an Eastern District of
California court granted the plaintiffs’ motion to transfer the claims of@alifornia plaintiffs in
three Cynbaltarelated lawsuits to this iBtrict, after seveng their claims from the California
plaintiffs’ claims. See Nelsoievlin, et al. v. Eli Lilly and Compan:14cv-002811KJM-EFB
(E.D. Cal.) at dkt. 30Ben, et al. v. Eli Lilly and Compan®:14cv-02914KJM-EFB (E.D. Cal.)
at dkt. 28 Wolff, et al. vEli Lilly and Company2:14-03004<JM-EFB (E.D. Cal.) at dkt. 27.
Significantly, on July 23, 2015, plaintiffs in the numerous Cymha&lated lawsuits
moved to transfer the pending Cymbalta cases to an Mbis time asking that the MDL proceed
in this District. In re: Cymbalta (Duloxetine) Products Liability Litigat (No. 11} MDL No.
2662 at dkt. 1. The JPML denied this second bid to create an MDL on October 9, 2015, finding
that there has been “no ‘significant change in circumstances’ in the litigatcenair decision in
Cymbalta |’ and that “[a]ll the facta that weighed against centralization then still are present
today,” including that the “41 cases are at substantially different proalestages” and that
“[clommon discovery has advanced even further s@ymabalta I’ In re: Cymbalta (Duloxetine)

Products Liability Litigation (No. II)--- F.Supp.3d---, MDL No. 2662, 2015 WL 5936936

! See, e.g., Cheshier v. Eli Lilly & GdNo. 1:14cv-01265GEB-SKO (E.D. Cal. April. 9, 2015)
at dkt. 30;Woodruff v. Eli Lilly &Co., No. 2:14cv-01890GEB-SKO (E.D. Cal. Apr. 9, 2015) at
dkt. 27;Wheeler v. Eli Lilly & Ca. No. 3:14cv-01882AJB-BLM (S.D. Cal. Apr. 10, 2015) at
dkt. 30;Krupp v. Eli Lilly & Co, No. 8:14cv-02792MSSTGW (M.D. Fla. Apr. 6, 2015) at dkt.
25; Brothetton v. Eli Lilly & Co, No. 8:14ev-02876 MSS TGW (M.D. Fla. Apr. 6, 2015) at dkt.
28.

2 The claims of the no@alifornia plaintiffs in those cases are now pending in this DistBee
Ellis, et al. v. Eli Lilly and Company:15€v-1482TWP-TAB; Hollinger, et al. v. Eli Lilly and
Company 1:15€v-1483JMSDKL; Amundsen, et al. v. Eli Lilly & Compani.15¢v-01484-
RLY-DML.
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(J.P.M.L. 2015) The JPML also noted that “the record does not show a significant increase in the
number of unique counselld.

B. Plaintiffs’ Claims

Plaintiffsfiled this lawsuit on April 302015. Filing No. 1] They allege that they suffered
injuries and damages “as a result of Lilly’s failure to provide adequatedtiens for stopping
Cymbalta and an adequate warning that fully and accurately informed ff&irgbout the
frequency, severity, and/or duratiof symptoms associated with Cymbalta withdrawaklirjg

No. 1 at 1] Plaintiffs also allege that Lilly’s design of Cymbalta and accompanystguictions

“prevented [them] from properly tapering off of the drugPilihg No. 1 at 1] Plaintiffs each
provide specific details abotlteir experience witlymbalta in Complaint.
1. Bella Jones

Ms. Joneslleges that shes a citizenof Kentucky [Filing No. 1 at 2] She alleges that

shewas prescribed Cymbalta in December 2@y3her physician for treatment of depression
anxiety, and pain, and that “[ijn or around May 2014” she stopped taking Cynaraltayithin
days of stopping Cymbalta, [she] experienced severe and dangerous withdraptainsy upon
attempting to discontinue Cymbalta [including] extreme mood swings, agitation, ilitgitab

nightmares, sleep disturbances, vertigo, dizziness, and faisésg No. 1 at 12-13

2. Shalley Buzard

Ms. Buzardalleges that she is a citizenkéntucky [Filing No. 1 at 7] She alleges that

she was prescribed Cymbalta by hghrysicianin June 201Zor treatment of nerve pain and

depression [Filing No. 1 at 14 Ms. Buzardalleges thashe stopped taking Cymbalta in May

2014 and within dayexperienced éxtreme mood swings, agitation, irritability, electric shock

like sensations in her head..., nightmares, sleep disturbances, vertigo,sdiznagsea, feeling
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off balance, muscle spasms, coughing, difficulty breathing, feeling smotheedidgfstrangled,
gasping for air and becoming unable to breathe, black outs, and severe memnioifyrlsg No.
1latid]

3. Lamisa Hodge

Ms. Hodgealleges that she is a citizehWest Virginia [Filing No. 1 at 2] She alleges

that her physician prescribed Cymbalta to her in June BO@ldpression. Hiling No. 1 at 15

She alleges that she stegbtaking Cymbalta in March 2013, and experienced withdrawal
symptoms including “extreme mood swingsgjitation, irritability, electric shockke sensations
in her head..., nightmares, sleep disturbances, insomnia, suicidal thoughts, and Haulsea.
No. 1 at 15-14
4. Carmen Honacker

Ms. Honackemlleges thashe is a citizen bCalifornia [Filing No. 1 at 2] She alleges

thatshe was prescribed Cymbalta by his physicraB010 for treatment of fibromyalgia, stopped
taking Cymbalta in May2013, and thersuffered from &xtreme mood swings, agitation,
irritability, electric shocklike sensations in her head..., nightmares, vertigo, dizziness, suicidal

thoughts, nausea, vomiting, depression, stumbling, and diarriféarig[No. 1 at 17]

5. Nora Maffei

Ms. Maffei alleges that she is a citizenlbinois. [Filing No. 1 at 2] She alleges that her
physician prescribed Cymbaltadnne 2006 for chronic pain, she stopped taking it in RGHS,
and she then experienced “extreme mood swings, agitation, irritabigtmares, sleep

disturbances, insomnia, vertigo, dizziness, suicidal thoughts, and fiajfséag No. 1at 1819.]
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6. Debra Munn

Ms. Munnalleges thashe is a citizen o¥Washington, [filing No. 1 at 2. She alleges that

her physician prescribed Cymbalta in 2004 for treatment of fiboromyalgibshe stopped taking
it in May 2012, and that she experienced “extreme mood swings, agitation, iryifaddeittric
shocklike sensations in her head..., nightmares, sleep disturbances, insomnia, vertigesslizz

suicidal thoughts, nausea, confusion and sweatirfgling No. 1 at 2q

7. Cynthia Thompson

Ms. Thompsoralleges that she is a citizen of Alabanf&iling No. 1 at 7] She alleges

that hemphyscian prescribed Cymbalta in December 2ahatshe stopped taking it iMay 2013,
and thatshe suffered “extreme mood swings, agitation, irritability, eledtkie shocklike
sensations in his head..., nightmares, sleep disturbances, insomnia, vertigo, digminekd,

thoughtsand nausea.”Hiling No. 1 at 21-23

8. Shelly Davis

Ms. Davisalleges that she is a citizen of Utdlkiling No. 1 at 2 She alleges that her

physician prescribed Cymbalta$eptember 2012 for depression and pain, that she stopped taking
it in May 2013, and that she suffered from “dizziness, nausea, twitching throughout her body,

memory loss, depression, chills, electric shik& sensations in her head..., seizures, and

pareshesia” [Filing No. 1 at 23
9. Wanda Harmon

Ms. Harmonalleges thashe is a citizen of KentuckyFiling No. 1 @ 3.] She alleges that

herphysician pescribed Cymbalta in May 2007 for fibromyalgizatshe stopped taking it in May

2014 and thashe suffered from “extreme mood swinggjtation, irritability, electric shockke
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sensations in her head..., nightmares, sleep disturbances, insomnia, vertigo, dinzmessvill

to live, and nausea [Filing No. 1 at 24

10.Flora Price

Ms. Pricealleges that she is a citizen of Tennessgding No. 1 at 3 She alleges that

her physician prescribed Cymbalta in 2011 for depression, that she stopped: takigy 2014,
and that experienced “extreme mood swings, agitatia@ability, nightmares, sleep disturbances,

insomnia, vertigo, dizziness, and naused:ilifjg No. 1 at 24

11.Tonya Hurd

Ms. Hurdalleges that she is a citizen of Tennessgéling No. 1 at 3 She alleges that

her physician pscribed Cymbalta in January 2014 for treatment of leg piaé she sigped
taking it in May 2014 and that she suffered from “extremeadaswings agitation, irritability,
electric shocHike sensations in her head..., nightmares, sleep disturbances, insomnia, vertigo,

dizziness, and suicidal thougfit§Filing No. 1 at 27

12.Nicole Boothe

Ms. Boothealleges that she is a citizen of Alabanj&iling No. 1 at 3 She alleges that

her physician prescribed Cymbalta in 2012, that she stopped taking it in May 2013, tasiek tha
experienced “extreme mood swings, agitation, irritability, depressiontrieleshocklike
sensations in her head..., crying spells, headaches, paranoia, insomnia, and diZZiegs\o.
1 at 28-29

13.Katherine Peters

Ms. Petersalleges thashe is a citizen of Virginia [Filing No. 1 at 3 She alleges that

herphysician prescribe@ymbalta in May 2012, that she stopped taking it in May 2013, and that
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she experienced “extreme mood swings, violent temper, crying spells, depres=sctric shock

like sensations in her head..., vertigo, dizziness, and suicidal thoughtsiy No. 1 at 3

14.Carolyn Meyers

Ms. Meyersalleges that she is a citizen of lawgriling No. 1 at 3 She alleges thdier

physician prescribed Cymbalta in 2009 for rheumatoid arthritis, that she stagpepgCymbalta
in May 2013, and that she experienced “extreme mood swings, agitation, lityitaddectric
shocklike sensations in her head..., nightmares, insomnia, suicidal thoughts, nausea, vertigo, and

seizures.” [Filing No. 1 at 31-33

15. Anita Owens

Ms. Owensalleges that she is a citizen of OhidFiling No. 1 at 3 She alleges that her

physician pescribed Cymbalta in March 201dr depressiorand panic attackshat shestopped
taking Cymbalta in May 2013, and thshe experiencedekXtreme mood swings, agitation,
irritability, nightmares, sleep disturbances, insomnia, suicidal thoughts, and.hguseag No.
1 at33]
16. Claims Asserted byPlaintiffs

All of the Plaintiffsallege that “[i]f Lilly had adequately, accurately, and properly warned
about the withdrawal symptoms associated with stopping Cymbalta, includurgt@tyg reporting
their frequency, severity, and/or duration, [their] physician would not haveried the drug to
[them]; [they] would have refused the drug; and/or [their] physician would have been able to more
adequately, accurately and properly weigh and convey the risks and9eh#ig drug in a way

as to avoid [their] injuries and damagesFilihg No. 1 at 33 They assert claimgnder their

respective state’s lafor: (1) negligence; (2) strict product liability design defect; (3) strict

product liability— failure to wan; (4) negligent misrepresentation; (5) fraud; &)breach of
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implied warranty [Filing No. 1 at 3446.] Plaintiffs seek compensatory and punitive damages,

and attorneys’ fees ambsts. Filing No. 1 at 47]

C. The Motion to Sever and Transfer

Lilly filed the pending Motion to Sever and Transfer Plaintiffs’ ClaimsSeptember 18
2015, arguing that Plaintiffslaims should be severed into separate actions, and that each action
should be transferred to Plaintiffs’ home digsi [Filing No. 12] The Court will first discuss the
portion of the motion requesting that Plaintiffs’ claims be severed into sepatates, and then
will discuss whether, if so, Plaintiffs’ claims should be transferred to thgpective home states.

Il.
MOTION TO SEVER

A. Standard of Review

Federal Rule of Civil Procedure allows joinder of multiple parties only when thight
to relief they assert arises out of the sama@sactionor occurrenceand there are common
guestions of law or fact that will ariseVVhen that is not the case, “[t]he court may...sever any
claim against a party.’Fed. R. Civ. P. 21 Generally, if a district court finds that a plaintiff has
misjoined parties, the court should sever those parties or claims, allowinggtimsences to
continue in spiroff actions, rather than dismiss the@more v. Hendersqr227 F.3d 1009, 1012
(7th Cir. 2000) Additionally, even if claims are properly joined, “[ulnder RuletBe district
court has the discretion to sever any claims that are ‘discrete and separateiterése of judicial
economy and to avoid prejudiceYermillion v. Levenhager604 Fed. Appx. 508, 513 (7th Cir.
2015)(citing Gaffney v. Riverboat Servs. of Ind., |51 F.3d 424, 442 (74@ir. 2006) Rice v.
Sunrise Express, In209 F.3d 1008, 1016 (7&ir. 2000; andOtis Clapp & Son, Inc. v. Filmore
Vitamin Co, 754 F.2d 738, 743 (7th Cir. 1935)'Discrete and separate” means that “one claim

must be capable of resolution despite the outcome of the other clamfifiey 451 F.3d at 442

10
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In determining whether to sever claims, a court may consider: “(1) whethaathes arise
out of the same transaction or occurrence; (2) whether the claims present somea cuestions
of law or fact; (3) whether settlement of the claims or judicial econmoutd be facilitated; (4)
whether prejudice would be avoided if severance were granted; and (5) whethentifftnesses
and documentary proof are required for the separateslaiistate Property & Cas. Ins. Co. v.
Omega Flex, In¢.2013 WL 786764, *2 (S.D. Ind. 201@®iting In re High Fructose Corn Syrup
Antitrust Litig, 293 F.Supp.2d 854, 862 (C.D. Ill. 20R3)

B. Discussion

Lilly argues that Plaintiffs’ actions should be severed because tiseiidaombines the
claims of fifteen Plaintiffs from eleven different states whose allegationsrrelstinct, unrelated
factual scenans: Cymbalta treatment over fifteelfferent time papds, presumably in eleven
different states, for severdifferent conditions....; use of the medicine under the care of multiple
healthcare professionals from age of medical subspecialties, affiliated with different practices
and, potentially, varying degrees of exposure to the relevant product labeling; a hoshbélpot
co-mediations and comordtities; and, finally, Plaintiffs’ particuladiscontinuation mtods
(whether abrupt or taperexver varying lengths of timjavhich allegedly resulting in a range of

symptoms of varying type, severity, and durationFilifig No. 13 at 19 Lilly contends that

Plaintiffs’ actions should be severed because they arise from distineteoums and present
distinct questions of fact and law, severance would avoid confusion and preamtiedipwing

misjoined claims to proceed is contrary to judi@gebnomy. [iling No. 13 at 16-24

Plaintiffs respond that their claims arise out of the same transaction orssmat namely,
“Lilly’'s development of Cymbalta and its decision downplay the risk of debilitating and

potentially lifethreatening withdrawal symptoms when promoting Cymbalta to U.S. consumers
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and doctors. Plaintiffs’ claims hinge on Lilly's concealment of the frequency,iaurand
severity of Cymbalta withdrawal, and Lilly’s conduct in that regard isaheesor each Plaintiff.”

[Filing No. 15 at 19 Plaintiffs also argue that their claims present common questions of law and

fact, because ‘illy’'s conduct was uniform toward each fthen].” [Filing No. 15 at 27

Plaintiffs contend that joinder will allow the Court to make some uniform determisaiggarding
the scope of discovery, pretrial orders, Daubert hearings, the appropsaiépesitive damages,

affirmative defenses, the admissibility of evidence, and the scope of[ffiahg No. 15 at22]

Finally, Plaintiffs argue that confusion or prejudice related to a jointigriabt a valid concern,
because their claims could be severed for trial purposes after being joinedrfal preteedings.

[Filing No. 15 at 23 Plaintiffs make no claim however, that these particular Plaintiffs were joined

together for any specific reason. Rather it appears as though in this cadebahdne ofthe
other Cymbalta cases discussed previously, state law claims by peopleffesentistates were
batchedtogether in haphazard fashion Plaintiffs also argue “in response to the Codet’s or
severing claims in thelill case, $eeHill, 2015 WL 571464/ that: (1) consolidation is not to
promote convenience to counsel, but rather to save Plaintiffs’ money insteadwifi] [them]

to incur additional costs” in litigating their claims individually; and (2) commenavery is not
complete, and “[tlhere has been no discovery related to Cymbalt&tdhemnsumer and direct
to-prescriber marketing, no discovery related to the design of the Cymbaftisule...,
and...only...a handful of compaswitness depositions, most of which were done without

adequate documentary discoveryFilijng No. 15 at 910.]

On reply, Lilly relies on the Court’s order granting severance irHillecase. It argues
that Plaintiffs are from eleven different states, and each alleges “a disfunct rielated to

Cymbalta use for a distinct condition under the care of a distinct prescribénig [No. 20 at 3
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As to common questions of law or fact, Lilly notes that although Plaintiffs “dimyniine
importance of their prescribers, arguing that their claims hinge on Ladyisluct-and not on the
conduct of their physicians,” the cases “routinely turn on presesieeific facts.” Filing No.
20 at 3] Lilly also argues that the laws of at least eleven states will apply to Plainksfiisisc

[Filing No. 20 at 4 Lilly argues further that any convience from keeping Plaintiffs’ claims

joined will primarily flow to Plaintiffs’ counsel, and not to Plaintiffs themselvfsling No. 20
at 45.] Lilly asserts that any financial sags to Plaintiffs from keeping their claims joined is

irrelevant, because their claims are not properly joined in the first plaiteg [No. 20 at g Lilly

also provides details regarding the common discovery that has taken pldicg. No. 20 at €9.]

The Court will cosider the five factors set fordboveto determinavhether severance of
Plaintiffs’ claimsis appropriate.

1. Same Transaction ddccurrence

While there is “no hard and fast rule for determining whether a particulatisit
constitutes a single transaction or occurrence for purposes of Rule 20,” courtsalyileathe
facts of each case and consider “when the alleged conduct occurred, whether the Samepeop
involved, whether the conduct was similar, and whether it implicated a systinisibnmaking
or widely-held policy.” Martinez v. Haleas2010 WL 1337555, *3 (N.D. Ill. 2010)

Plaintiffs maintain that their claims all arise from the same &etians oroccurrences-
“Lilly’'s development of Cymbalta and its decision downplay the risk of debilitating and
potentially lifethreatening withdrawal symptoms when promoting Cymbalta to U.S. consumers
and doctors,” and “Lilly’s concealment of the frequency, duration, and severi@ymbalta

withdrawal, and Lilly’s conduct in that regard.” [Filing No. 15 at 19 But the Court finds this

to be a simplistic view of Plaintiffstlaims. While some of Plaintiffs’ claims relating to
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Cymbalta’s development and the way in which Lilly marketed and sold the drug mayranis
the same set of fagtthe crux of Plaintiffs’ claims- that Lilly’s actions caused injury to them
do not. For examplePlaintiffs’ fraud ¢aims are highly individualizedind depending on
applicable state lawlikely will not turn on the wording of Lilly’s warning, but rather on whether
each Plaintiffsmedical provider or “learned intermediary= conveyed that warngto their
patient. See, e.gJohnson v. Sett|2001 WL 585093, *8 (Tenn. Ct. App. 20qunder Tennessee
law, “[i]n order to recover for failure to warn under the learned intermediary decai plaintiff
must show: (1) that the defendant failed to warn the physician of a risk as$edgtat¢he use of
the product not otherwise known to thleysician; and (2) that the failure to warn the physician
was both a cause in fact and proximate cause of the plaintiff's inju8d).while there may be
some occurrences that are common to Plaintiffs’ claims, the key occurrencesRHlaantiffs’
interactions with their medical providers) will not be common.

The Court’s view that Plaintiffs’ claims do not arise from a common transaction o
occurrence ign keepingwith the consistenteluctance of federal courts to treat products liability
claims as arising from the same transaction or occurrence merely becauseatkdyp tble same
medicine or medical devic&ee, e.gMcGrew v. Howmedica Osteonics Cqrp015 WL 159367,
*2-3 (S.D. lll. 2015)(“In the medical products liability context, ‘medical and legal causation
presenformidable obstacles under Rule 20.’...Plaintiffs have not alleged that theymweamted
with the device by the same physician or even in the same hospital. Similarlyethging
injuries and treatments for those injuries are varied. In fact...the only connédifpidintiffs]

have to one another is the fact that they were all implanted with the same detheeCdfirt were

3 As a federal court sitting in diversity, the Court will apply state substantivenidederal
procedural law.Ritchie v. Glidden Cp242 F.3d 713, 720 (7th Cir. 2001)
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to find joinder appropriate based on that lone fact, then nothing would limit the joinder of products
liability plaintiffs in one casg; McNaughtorv. Merck & Co., Inc.2004 WL 5180726, *3 (S.D.

N.Y. 2004)(“The claims asserted by [plaintiff] and the 64 other potential plaintiffs agslarck

are based upon the plaintiffs’ ingestion of the drug VIOXX and the injuries theyedle
sustained as asult of that ingestion. The claims are not otherwise related, and joinder under
these circumstances would be improper. To group the plaintiffs together prifioarfiling
convenience does not satisfy the requirements of Rule 20'9; Rezulin Prods. Liab. Litig168
F.Supp2d 136, 14546 (S.D. N.Y. 2001 {plaintiffs who all alleged they were exposed to the same
drug improperly joined their claims because they “do not allege that theyeaédgthe drug] from

the same source or that they were exposed to [the drug] for similar periods ofstintleg’ same
transaction or occurrence requirement of Rule 20 was not met).

Because Plaintiffs cannot meet the first requiremehedf R. Civ. P. 268that their claims
arise out of a single traastion or occurrence- joinder of their claims in one actiois
inappropriate. The Court will also consider, lewer, the other factorelated to joinder.

2. Common Questions of Law or Fact

Rule 20 permitsndividuals tgoin in one action as plaintiffs,iin addition to having claims
that arise from the same transaction or occurréiarg, question of law or fact common to all
plaintiffs will arise in the action.’Fed. R. Civ. P. 20(a)(1)(B)Plaintiffs again focus on their view
that Lilly’s conduct was the same toward each of them, and that this contidetermine Lilly’s
liability “to a much greater degree than, say, which particular withdreymaptoms each of the
Plaintiffs experienced or the underlying medical condition Cymbalta was imteiod&eat.”

[Filing No. 15 at 20 The Court disagree€ach Plaintiff will need to skw that Lilly’s conduct

causedhis/herinjuries, which will require evidence relating why his/her health care provider
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prescribed Cymbaltdhe nature ohis/herhealth care provider's knowledge regardimithdrawal
from Cymbalta, for what medical coidin he/she wasaking Cymbalta, how much Cymbalta
he/she was taking, how long he/she took Cymbalta, and how lattfsimpted to discontinue using
Cymbalta. These issues are at the very coretlobse Plaintiffs’ claims, require highly
individualized inquiries, andare apparent from Plaintiffs’ allegations in the Complaint, which
include plaintiffs who took Cymbalta for different amounts of time, for differeasonslikely
discontinued Cymbalta using different methods and strategies, and suffeeeehtdgymptoms.
These differences make Plaintiffs’ claims improper for joindeé3eeln re Accutane Products
Liability Litigation MDL No. 16262012 WL 4513339, *1 (M.D. Fla. 201@jThe law is clear that
large multiplaintiff complaints are improper undéed. R. Civ. P. 20(a) Many federal courts
hold that product liability caseare generally inappropriate for myptaintiff joinder because such
cases involve highly individualized facts and ‘[lJiability, causation, and damagiés.be
different with each individual plaintiff.’... These...plaintiffs reside in diffiet states, altgedly
ingested Accutane at different times, and have allegedly been diagnoketifigient adverse
reactions to Accutane. The Court has inherent authority to control its own docket and finds
severance of these cases is in the best interests of thatbt@nd the administration of justice”).
Additionally and gynificantly, Plaintiffs assert state law claims, yet hail from different
states. While the Court is equipped to apply the law of different states, there diffiereaces
among those lawthat further highlight the inappropriateness of joinder hei®ee, e.g.Filing
No. 13 at 2(Lilly discussing thaAlabama‘does not recognize a traditional discovery rule to toll
the ruming of the statute of limitations when a plaintiff is unaware of his possible clamdshat

Kentucky “also has a unique products liability statuje’Any common questions of law or fact
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are so eclipsed by the individualized issues that dominate Plaintiffs’ claintsjoitn@er of
Plaintiffs’ claims is not warranted here.
3. Judicial Economy

Plaintiffs argue thatudicial economy “weighs stronglhagainst severing Plaintiffs’
claims,” because this Court can

» Determine the permissible scope of discovery;

* Enter uniform pretrial orders;

e Conduct Daubert hearings;

* Determine whether punitive damages are appropriate;

» Uniformly address Lilly’s affirmative defenses, such as federal preempti

* Rule on the admissibility of common evidence; and

* Determine the scope tfal.

[Filing No. 15 at 29

Upon closer examination, however, most of these issues would not lend themselves to
uniform determinations and/or would not meaningfully increase theiegity with which
Plaintiffs’ claims are resolved. For example, the scope of discovery isngalvby the Federal
Rules of Civil Procedure, and the Court relies on the magistrate judges to applsutessehen
issues or disputes arise. What may bésane in connection with one Plaintiff's claims may not
be an issue for another Plaintiff. Further, the JPML netadd Plaintiffs do not disputethat
discovery of Lilly's documents and witnesses “is essentially complete,the “scope” of

discovery aleast as to Lillyspecific evidence has already been determtnédiditionally, this

4 Plaintiffs argue that common discovery is not complete because there lyas me¢n discovery
related to “Cymbalta direg¢b-consumer and dire¢o-prescriber marketingdr “the design of the
Cymbalta capsule,” and there have only been “a handful opaoywitness depositions....”
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District has a uniform case management plan, so “uniform pretrial orders” arecegsary
becausefor the most parthey already existOther issues, such asether punitive damages are
appropriateand whether certain affirmative defenses appill likely turn on the specific state
law applicable to each Plaintiff's claim3.he admissibility of certain evidence, and the “scope of
trial” may vary depending on the particular Plaintiff's circumstances. Tlgeaogesthat the Court
finds may potentially overlap amongdPlaintiffs’ claims are resolution oDaubertand federal
preemption issuesThose issues are simpipt enough to justify keeping Plaintiffs’ claims joined
to promote judicial economy.

The Court also recognizes that keeping Plaintiffs’ claims joined will have little to no
positive impact on each Plaintiff, butilae much more convenient for Plaintiffs’ counsel. Indeed,
Plaintiffs’ counsel notethat “over 50 related cases have been filed across the country in federal
and state court by 249 plaintiffs, and over 2,000 individuals have retained Plaintiffs’ ctmunsel
pursue claims for personal injuries resulting from Cymbalta withdrawat Lilly has opposed

Plaintiffs’ efforts to coordinate the cases either by creating an MDL or fiegiag to transfer of

[Filing No. 15 at 1(J Based on the details Lilly provided in its reply brief regarding discowery
date, however, it appears that significant common discovery has taken plackngelevertotal
depositions of former Lilly employees and 30(b)(6) witnessgsef{iling No. 20 at 78.] Further,

in its October 9, 2015 Order denyin@iRltiffs’ second request to create an MDL, the JPML stated
that “[a]ccording to Lilly, it has produced nearly three million pages ofidents; Lilly withesses
have sat for four 30(b)(6) depositions covering such topics as the company’s regaiiiosy
sales training, clinical trial, and safety surveillance functions; ane thave been seven fact
depositions of current and former Lilly employees involved with the developnii@ntaktrials,

and postmarketing surveillance of Cymbalta withdrawal trials. Lilly represents that itniaale

this common discovery available to all plaintiffs in cases in which discoverpd®en served on
Lilly and protective orders have been entered, and that it will make that discoadapke to all
plaintiffs in the same manner. Although moving plaintiffs complain that discovery has been
conducted in an uncoordinated manner and that Lilly’'s production has been deficierdral sev
respects, the current record even more firmly supports our conclusfoymbalta Ithat ‘the
discovery that has occurred to date has been substantiat& Cymbalta (Duloxetine) Products
Liability Litigation (No. Il), 2015 WL 5936936
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all pending cases to the Distri@ut Plaintiffs’ coun®l chose to file numerous lawsuits, most with
numerous plaintiffs from numerous states, all over the couiitngjoinder rule does not include
convenience to counsel as a consideratiémstead, Plaintiffs’ counsel must be prepared to devote
the resouwres neededo effectively litigate each client’s clainrand should not fileaumerous
lawsuits on behalf of dozens of clients if unable to doRatherthan convenience to counsttle
Court is concerned with effectively and efficiently resolveagh litgant’s controversySeen re
Cymbalta (Duloxetine) Products Liability Litigation (No.,IB015 WL 593693rejecting the
moving plaintiffs’ argument that Lilly has refused to co@perby, among other things, rejecting
a tolling agreement and refusing to consent to plaintiffs’ plan to dismiss pendasgarakrdHe
them in this District, and stating “in our decisions in which we have denied ceatiical and
found cooperation feasible, we have never suggested that such cooperation entails rgzariyng a
to acquiesce to a given motion, agree not to raise a possible claim selafemccede to its
opponent’s use of a particular procedural stratagem”).
4. Prejudice
The fourthfactor—whether prejudice will be avoided if severance is grant@do weighs

in favor of severance. Plaintiffenly respone to Lilly’s prejudice argumens that their claims

can be severed for trial purposes&iling No. 15 at 23 The Courtacknowledges that Plaintiffs’
claims could remain joined for ptaal purposes, then severed for trial to avoid prejudice to Lilly.
However, as discussed above, there are so few advaritaggegping the claims joined that

severing now is a far better solution to resolving each Plaintiff's claim expesiitio

5 Plaintiffs argue that convenience is not for Riifis’ counsel, but rather th4ia]ny money saved
in litigating these cases will directly impact the amount of money that will go into eactiffys]
pocket upon a judgment or settlementFilihg No. 15 at 9§ But Plaintiffs’ argument assumes
that their claims are properly joined under Rule 20. As discussed herein,ghet.ar
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5. Witnesses and Documentary Proof

Plaintiffs and Lilly do not discuss witnesses and documentary proof in connecttihevit
Motion to Sever. While much of the Lillyelated witnesses and documeantghich, according to
the JPML, have already largely been disclosed to Plainhiftaugh their counselwill overlap
between Plaintiffs’ claims, none of the witnesses and documents retatdte Plaintiffs’
individualized circumstances witiverlap Accordingly, this factor does not favor joinder.

In sum a district ourt has “broad discretion” idetermining whether claims should be
severed andthe Courtexercises that discretion to order severdmeee. Gaffney v. Riverboat
Servs. of Indiana, Inc451 F.3d 424, 442 (7th Cir. 200@)uotingRice v. Sunrise Express, Inc.
209 F.3d 1008, 1016 (7th Cir. 20p03ee alsd-ore Investments, LLC v. Travelers Indem. Co. of
Americg 2013 WL 3467328, *7 (S.D. Ind. 201@inderlying any decision on a Rule 2@tion to
sever is a “discretionary and cag@ecific analysis’)Bennett v. Sch. Dirs. of Dist. 11896 WL
495555, *2 (N.D. Ill. 1996)“The determination of whether to seefaimg is committed to the
broad discretion of the trial judge”)The five factors all weigh in favasf severing Plaintiffs’
claims, and requiring them to file their claims separately, in different lawsuits.

.
MOTION TO TRANSFER

A. Standard of Review

“For the convenience of parties and witnesses, in the interest of justiceich clisirt may
trander any civil action to any other district or division where it might have been btdugs
U.S.C. § 1404(a) The Court typically considers four factors in deciding whethérattsfer an
action: (1) the convenience of the parties; (2) the convenience of the witn@3dbeg; situs of
material events and access to praof] (4) the interest of justicélo Baloney Mktg., LLC v. Ryan

2010 WL 1286720, *14.1(S.D. Ind. 2010) The moving party bears the burden of showing that
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transfer will “serve the convenience of the parties, the convenience of thesegnesd the
interest of justice.”ld. at *10. Additionally, federal district courtstfave the inherent power to
administer their dockets so as tmeerve scarce judicial resour¢e$rippe Mfg. Co. v. Am. Power
Conversion Corp.46 F.3d 624, 629 (7th Cir. 1995)

In the Seventh Circuit, “[t]he interest of justice may be determinative, margaransfer
or its denial even where the convenience of the parties and wanasisés toward the opposite
result.” Research Automation, Inc. v. Schradidgeport Int’l, Inc, 626 F.3d 973, 978 (7th Cir.
2010)(citing Coffey v. Van Dorn Iron Work396 F.2d 217, 2190 (7th Cir. 1986) Moreover,
28 U.S.C. § 1404(&permits a flexible and individualized analysis” and “affords the district courts
the opportunity to look beyond the narrow or rigid set of considerations in their determifiations
Research Automation626 F.3d at 978 This Court is “grant[ed] a substantial degree of
deference...in deciding whether transfer is appropriate.”

B. Discussion

Lilly argues in support of its request to transfer Plaintiffs’ actions to Hweire districts
that Plaintiffs’ choice of forum should be given little deference since it is nothtbeie district,
that Indiana does not have a significant connection to the events undergimgf®l claims, and
that Lilly’s residence here “does not outweigh the more significant nesdtip between Plaintiffs’

claims and their home districts.’Fi[ing No. 13 at 2827.] Lilly notes that other federal district

courts have rejecteplaintiffs’ motions to transfer their cases to this Districtziling No. 13 at

28] Lilly asserts that the key testimony in these cases will be from Plaintiffs’ trgatysicians,
who presumably reside in Plaintiffs’ home districts, and whosnadince at trial cannot be

compelled because they are outside this Court’s subpoena pdwieng No. 13 at 29 Lilly

argues further that public interest supports transfer bechaselaintiffs’ home district courts
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would be more familiar with the state law applicable to each Plaintiff's claims,enadife those

home districts have an interest in adjudicating the claims that e [Filing No. 13 at 31

32]
In response, Plaintiffs argue that their choice of forum is “paramount,” and sheelid ra

be disturbed. Hiling No. 15 at 2826]] They contend that the convenience of the parties and

witnesses does not favor transfer because many of Lilly sskkaesses reside within thig€irict,
Plaintiffs would not be able to compel the attendance of those witnesses if sesrweare
transfered because they would be outside of their home district court’'s subpoena power, and
Lilly’s argument that it would not be able to obtain Plaintiffs’ medical providestuntary

attendance at trial is speculatiorkilipg No. 15 at 26-23 Plaintiffs also argue that Indiana does

have a strong connection to the material events underlying the lawsuitséédayis corporate

headquarters is hereEiling No. 15 at 28-3( Finally, Plaintiffs assert that the interest of justice

does not favor transfer because transferring their claims would elimmmatepportunity for
consolidationthis Court is capable of applying other state’s laws, and the “use of a loc#d jur

adjudicate Lilly’s conduct is particularly ‘just.”Hling No. 15 at 30-32

On reply, Lilly points to the Court’s decision Hill, and “requests that it be permitted to
later move for transfer in the event of severance and individifdingg of the claims presently

joined in this suit.” Filing No. 20 at 9

The Court finds thatnow that the claims have been severeds unable to determine
whethereach Plaintiff's claimshould be transferredlhe partiesbriefs addressed transfer based
on the presennulti-Plaintiff status of the caseLilly made is arguments in favasf transfer in
conjunction with its arguments in favor of severan@nd Plaintiffs responded in the same way.

Now that the Court has determined that Plaintiffs’ claims will be severed, thespediiective
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analysis of the transfessue no longeapplies Indeed, transfer of some of the Plaintiffs’ claims
to their home districts may be prudehtt transfer may not be warranted for other Plaintiffs’
claims The Court must analyze the transfer factors as they apply to eachffRlaslaim.
Accordingly, it denies Lilly’s motion to the extent that it seeks transferdahtifs’ collective
claims to their home distrigt but does so without prejudice should Lilly seek transfer in any
individual case.

The Courtmakesseveral observations about the transfer anallysithe parties set forth
in their briefsjn hopeghat these observations might streamlingottesentatiomf issues that may
arise in any future motions to transfer.

» First, the parties did not analyze docket congestion and likely speed to trial in
the transferor and potential transferee forunfiactors that the Seventh Circuit
Court of Appeals considers as part of the interest of justice anasgarch
Automation 626 F.3d aB78 The Court notes that has the twelfth busiest
civii docket — by weighted caseload — in the country.
http://www.uscourts.gov/statistics/table/na/fedea@lirtsnanagement
statistics/2015/06/38 (last viewedOctober 16, 2015). Any future motion to
transfer should discuss this factor and should provide an analysis of this
District’'s workload comparedwith that of the specific potential transferee
district.

 Second, when analyzing the convenience of transfer to the parties and
witnesses, the parties should be mindful that convenience of counsel is not a
proper consideration in the transfer analyss&eChicago, R.l. & P.R. Co. v.
lgog 220 F.2d 299, 304 (7th Cir. 19569 1404(a) does not “provide that the
convenience of counsel is a factor to be considered” in the transfer analysis);
Whitney v. Big Dog Holdings, In2007 WL 3334503, *6 n.3 (S.D. Ind. 2007)
(same principle).

* Third, the Court is aware fromircumstances in other casbsit aparty with
control ower out-ofstatewitnesses has sometimes stipulategrimduce those
witnessedor live testimony at trial The current record did not disclose whether
either partyhas offeredto stipulate to the production afs out-ofstate
witnesses- at the party’s expensefor live testimony at trial
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V.
CONCLUSION

For the foregoing reasons, the CoGRANTS Lilly's Motion to Severand Transfer
Plaintiffs’ Claims, Filing No. 17, to the extent that ®RDERS that Plaintiffs’ claims shall be
SEVERED. As set forth belowany Plaintiff who wishes to proceed in this actionust fie a
separate complaint withirD&lays of the date of this Order to procesth their individual claims.
Additionally, the CourDENIES WITHOUT PREJUDICE Lilly’'s Motion to Sever and Transfer
Plaintiffs’ Claims, Filing No. 17, to the extent ideniesLilly’s request to transfer Plaintiffs’
claims to their homalistricts at this time This Order doesot preclude Lilly from movingto
transfer any Plaintiff's claisishould they b&led as a separate case

The Court establishes the following procedure for the filing of individual complaitits i
separate casesdered herein:

1. Each individual plaintiff (other than Ms. Jonesust pay the $400.00 filing fee

when an individual complaint is filed on his or her behalf.

2. The undersigned has consulted with the Chief Judge and he has directed that
each individual case Wibe randomly assignedreongactive districjudgesand
magistratgudges. Each individual case will be assigned its own cause number
and will be subject to the Local Rules for the Southern District of Indiana and
all applicable case management proceslurBach individual action shall be
considered a continuation of this action and shall be subject to all prior rulings
in this action to the extent applicable.

3. Anyindividual complaint must be filed withi80 daysof the date of this Order.

If a plaintiff fails to file a complaintvithin 60 days from the date of this Order,

his or her claims will b®ISMISSED WITH OUT PREJUDICE.
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4. After 65 days, thisction will beconsidered to asderlaims on behalf of Bella

Jonesonly. All other plaintiffs will be terminated from this action

Date: October 19, 2015 QM'JVY\' o :
Hon. Jane Magnus-Stinson, Judge
United States District Court

Southern District of Indiana

Distribution via ECF only to all counsel of record
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