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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DIANNA STURGIS,
Plaintiff,
No. 1:15ev-00738IMSMJID

JARED SILVERS,
ALEX BENZIMRA,
DYLAN SCHWABER,
JESSESCHREIBMAN,
JakoB WEINGOLD,
CHAD RUDDEN,
JOSEPHM. BAUER,
CobDY ALLEN,
BLAIR BODEK, and
DAvVID BELL,

N N N N N N N N N N N N N N N N N N

Defendants.
ORDER

In 2014, Dianna Sturgishena freshman at Indiarldniversity (“IU”), attended a party at
a house rented by several other IU students. During the party, Ms. Sturgis wasgstamai
second story balcony when the balcony railing collapsetiMs. Sturgis fell to the groundis a
result of the injurieshe suffered, Ms. Sturgis brought suit against several individuals, including
the landlord of the house and its ten tenants, alleging negligefideg No. 42]

Nine tenantsfiled separte Motions for Summary Judgment, each of which is ripe for the
Court’s review. Accordingly, the Court will now consider Motions filed by tenants Chad Rudden,
Blair Bodek, Jared Silvers, Jakob Weingold, Joseph Bauer, Jesse Schreibman,|€qdyakid

Bell, and Alex Benzimra, (collectively,Defendanty. [Filing No. 297 Filing No. 300 Filing

1 On October 21, 2016, a default was entered against the tenth Defendant, Dylan Schwabe
pursuant to Rule 55(a) of the Federal Rules of Civil Proced&iignd No. 185]
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No. 303 Filing No. 306 Filing No. 309 Filing No. 312 Filing No. 318 Filing No. 319 and

Filing No. 324] In doing so, this Court musbnsider the holdings set forth in recenindiana
premises liabilitycasesuch asRogers v. Martin63 N.E.3d 316 (Ind. 2016along with time-
honored pinciples found in casesish asBurrell v. Meads569 N.E.2d 637 (Ind. 1991)

In additionto Defendants’ nine Motions for Summary Judgmehné Court will also

consider Objections filed by three Defendantslirjg No. 342 at 1Filing No. 343 at 12; Filing

No. 347 at 3

l.
STANDARD OF REVIEW

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no genuine dispute as to any material fact and, instead, the movant istentidgment
as a matter of lawSeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether a party asserts that a fact is undisputed or genuinely disputed, theysagypport the
asserted fact by citing to particular parts of the recorduding depositions, documents, or
affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materials cited do not establish the absence or presence of a genuine disputtherathatrse
party cannot produce admissible evidence to support the faetl. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledge, set out facts that would be
admissible in evidence, and show that the affiant is competent to testify on rsiatieds-ed. R.
Civ. P. 56(c)(4) Failure to properly support a fact in opposition to a movant’s factual assertion
can result in the movant’'s fact being considered undisputed, and potentially in the grant of
summay judgment. Fed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court need only consider disputed fact

that are material to the decision. A disputed fact is material if it might affect thereutdfahe
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suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th CR0O09) In
other words, while there may be facts that are in dispute, summary judgrapptopriate if those
facts are not outcoméeterminative. Harper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal questilh not be consideredAnderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party mstow the Court what evidence it has that would
convince a trier of fact to accept its version of the eveitisnson v. Cambridge Indu825 F.3d
892, 901 (7th Cir. 2003)The moving party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the-nmving party and
draws all reasonable inferences in that party’s favmrst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)It cannot weigh evidence or make credibility determinations on summary
judgment because those tasks are left tddabefinder. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 2011)The Cart need only consider the cited materi&lsd. R. Civ. P.
56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly assured the dairistthat
they are not required to scour every inch of the record for evidencs thatentially relevant to
the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
exigence of a genuine issue for trial is resolved against the moving pamnetti v. GE Pension
Plan, 614 F.3d 684, 691 (7th Cir. 2010)

.
BACKGROUND
A. The Premises
On January 26, 2013, Defendants entered into a (HaséLeasé) with Timarron Real

Estate, LLC(“Timarrorf) to rent a house located at 707 East Eighth StredBloomington,
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Indiana(the “Housé). [Filing No. 32641 at 2] The House was constructed in or around the year

1921, and'imarron had owned the House since approximately 2¢02ad No. 3052 at 3 Filing

No. 3052 at 13] Timarronrented the lduseto tenants continuousfyom 2002 until 2@4, with

the exception of one year and one semester, during which the House was not FelntedNd.
3052 at 3] In addition to owning the Hous@&imarron also managete property.
The Housefeaturedan area above the sunroom on the south side of thetusguwhich

was used as a poraci balcony. [Filing No. 3052 at 7] Thisarea was surtomded on three des

by a redwood railing.[Filing No. 3052 at 9] Prior to Defendants renting the House,previous

tenantshad complained about the conditiontloé balcony railing.[Filing No. 305-2 at 10

Pursuant to the Lease, Defendants accepted the House in the condition in whatkdt exi

as of the date of the Lease, as follows:

no1GL.

8. Residents hereby accept Premises in its present condition except as specified on the move-in inspection form.

[Filing No. 3261 at 3] In addition, Defendants agreed to refrain from making alterations to the

House’s doors or windows, and agreed to keep the House clean, as follows:

10. Residents hereby agree that no alterations are to be made to the doors or windows (such as additional locks or deadbolts),
woodwork, walls, or floors without written consent of Lessor. Residents also agree that no satellite dishes or other audio-
visual equipment shall be installed on the exterior of the Premises without written consent of the Lessor, Residents shall
not cause or permit any alterations, additions, or changes, of or upon any part of the Premises without first obtaining the
written consent of Lessor,

11. Residents shall: (a) keep the unit in a clean condition during their occupancy; (b) pay for all damages to the Premises or to
any other Resident or other person(s) caused by waste, misuse, or neglect of Residents or their guests; (c) not allow dogs,
cats, or other domestic animals or pets on the Premises. Harboring a pet shall be considered a material breach and
automatic eviction will result, unless written consent from Lessor has been given and additional deposits posted; (d) be
responsible for any stoppage caused to the plumbing or damage to other equipment, appliances, garbage disposals, or
fixtures in or on the Premises caused by misuse; (e) be responsible for doors, locks, windows, screens; (f) return unit
provided by Lessor to a clean condition at the end of the rental term: and (g) furnish and pay for ALL utility costs and
services, including but not limited to water, sewer, electricity, telephone, and cable, incurred by them.
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[Filing No. 3264 at 3] Further, Defendants agreed to permit Timarron to enter the House to

examine the House and make repairs thereto, as follows:


https://ecf.insd.uscourts.gov/doc1/07315940220?page=2
https://ecf.insd.uscourts.gov/doc1/07315891922?page=3
https://ecf.insd.uscourts.gov/doc1/07315891922?page=13
https://ecf.insd.uscourts.gov/doc1/07315891922?page=13
https://ecf.insd.uscourts.gov/doc1/07315891922?page=3
https://ecf.insd.uscourts.gov/doc1/07315891922?page=3
https://ecf.insd.uscourts.gov/doc1/07315891922?page=7
https://ecf.insd.uscourts.gov/doc1/07315891922?page=9
https://ecf.insd.uscourts.gov/doc1/07315891922?page=10
https://ecf.insd.uscourts.gov/doc1/07315940220?page=3
https://ecf.insd.uscourts.gov/doc1/07315940220?page=3

SETVICEs, INGIUAIME DUL NOT UMITEA Lo Waler, sewer, electricity, telephone, and cable, incurred by them.

12. Residents shall permit Lessor or any of their agents to enter said Premises during all reasonable hours (9:00AM to
5:00PM on any day) to examine and protect same, to show said Premises to prospective Residents, or to make such
repairs, additions or alterations thereto as may be deemed necessary by Lessor, During such inspection, Residents or a

r::presentative of Residents may be present; however, Lessor may enter the Premises at any time in the event of a bona
fide emergency.
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[Filing No. 32641 at 3]

B. The Party

On April 12, 2014, Ms. Sturgis was a freshman at IEllifg No. 3051 at 9] At the time,

she did not know Defendarasid did not know who lived at the Houskiling No. 3051 at 9]

She learnethat apartywas occurring at the Hous@ a group chat betwed¢he members of her

sorority pledge class.Flling No. 299 at 13 Once at the party, Ms. Sturgisluntarily went out

onto the balcony. Hiling No. 299 at 1] At some point while on the balcony, Ms. Sturgis leaned

on the railing. [Filing No. 299 at 11Filing No. 3051 at 17] She did not see anything about the

railing thatmade her think that she should not lean orfiting No. 299 at 1] While Ms. Strugis

was on the balcony, the railing collapsed, and Ms. Sturgis fell from the secondatamyon to

the ground below. Hiling No. 305-1at 3]

At the time of the railing collapseyostDefendants were in various locations within the
House, as follows:
e Blair Bodek, David Bell, Joseph Bauer and Cody Allen weeon the balcony when it
collapsed, IFiling No. 299 at 16Filing No. 302 at 3Filing No. 311 at 3Filing No. 318 at
2;

e Jakob Weingoldind Jesse Schreibman were baththe balcony when it collapsed, with

theirbacks to the balcony[Filing No. 3054 at 5 Filing No. 3054 at 9 Filing No. 314 at

6l;
e Jared Silverbad been in theousdor approximately 20 minutes the time of the collapse,

and wasn the kitchen downstairsE[ling No. 3055 at 3; and

5
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e Alex Benzimra was on the balcony when the railing collapgetil§ No. 324 at

e Chad Rudden was not present at the house at any point during the party and was studying

at a libraryon IU’s campus. Hiling No. 299 at 19

Following the railing collapsepfficers from the Bloomington Police Department
responded to the report of a balcony collapse at the party and noted in their rep@ortat “

people were injured during thecident.” [Filing No. 326-9]

As a result of the fall, Ms. Sturgis suffered a bruised lung, a bruised rib, sesetahes

on her body, a chipped tooth, and a bruised elyging No. 299 at § In addition, she developed

an increased fear of heights and began having nightmdréisg [No. 299 at g

C. Procedural Background

On May 8, 2015, Ms. Sturgis filed suit in this Court against Defendants’ landlogthalle
negligence. ffiling No. 1.] Ms. Sturgis eventually amended her Complaint to include Defendants.
[Filing No. 42] In the intervening two year$/s. Sturgis settled her claims agaiBgffendants’
landlord, such thddefendantsalong withDylan Schwaberare the only remaining defendants in
this action. Filing No. 212] Subsequently, Defendants each filed separate Motions for Summary

Judgment. Hiling No. 297 Filing No. 30Q Filing No. 303 Filing No. 306 Filing No. 309 Filing

No. 312 Filing No. 316 Filing No. 319 andFiling No. 324] Within their reply briefs, three

defendants objected to Ms. Sturgis’ Brief in Opposition to Summary Judgnieintg No. 342

at 1; Filing No. 343 at 12; Filing No. 347 at P The Court will consider those objections before

turning to the merits of Defendants’ respective Motions for Summary Judgment.
D. Objection to Ms. Sturgis’ Response Briefs
Mr. Silvers, Mr. Weingold, and Mr. Bodedach object to Ms. Sturgis’ Brief in Opposition

to Summary JudgmentEiling No. 327, because they argue that it exceeds the allotted page
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limitation set forth by Indiana Trial Rule 3y five pages. Hiling No. 342 at 1Filing No. 343 at

1-2; Filing No. 347 at P However Ms. Sturgis’ 20 page response brief is well within the 35 page

limitation set forth byLocal Rule 71(e)(1)for the United States District Court for the Southern
District of Indiana.

It is well established thainder the Erie doctrinéfederal courts sitting in diversity apply
state substantivaw and federal procedural lawGasperini v. Ctr. for Humanities, In&18 U.S.
415, 427 (1996) Mr. Silvers, Mr. Weingold, and Mr. Bodek do not provide any support for the
proposition that the rule regardipgge limitations constitutes state substantivedach that the
Indiana Trial Rule should govern. To the contrdihg page limitations rule is quintessentially
procedural in ature. Accordingly, the objections put forth by Mr. Silvers, Mr. Weingold, and Mr.
BodekareOVERRULED. The Court will give due consideration to Ms. Sturgis’ response brief
in its entirety.

1.
DiscussION

This mater is before the Court on nine Motions for Summary Judgment, with arguments
spanning more than twenty briefs. Such voluminous filings obslcaszemingsimplicity of the
legal principle at issue negligence.But asobserved in 1881, and no less true todegligence
“is a complexconcepton.” Cincinnati, I., St. L. & C. Ry. Co. v. Grame®l N.E. 613, 617 (Ind.
App. 1893)(quoting Oliver Wendell Holmes, The Common Law, 115 (1881)).

Sitting in diversity, this Court’s duty “is to decide issues of Indiana statedkapredicting
how “the Indiana Supreme Court would decide them tod&permer v. Callen847 F.3d 522,
527 (7th Cir. 2017) As such, this Court must “ascertain the substantive content of stateitaw as

either has been deternaith by the highest court of the state or as it would be by that court if the
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present case were before it nowsolden v. State Farm Mut. Auto. Ins. Co45 F.3d 252, 255
(7th Cir. 2014 )citations omitted).

For over a century, Indiana courts have set forth the elements of actionable cegbBagen
although the precise language has changed, the basic test h&e@etg, Faris v. Hoberg 33
N.E. 1028, 103010d. 1893) see alsdNeal v. Home Builders, Inc111 N.E.2d 280, 284d.
1953} Harris v. Indiana Gen. Serv. Cdl89 N.E. 410, 412r{d. 1934) The “essential elements”
for a negligence action imdliana are “(1) a duty owed to the plaintiff by the defendant, (2) a
breach of the duty, and (3) an injury proximately caused by the breach of dutst’v. Wabash
Coll., 3 N.E.3d 509, 515 (Ind. 201{fitations omitted).

In this case,hte fact of an injury, is not in dispute. Thus, the two quessenforthin the
parties’ briefsare whether Defendants owed Ms. Sturgis a duty, and, if so, whether they breached
that duty. Several Defendants present identimabverlapping arguments on these two questions.
Similarly, Ms. Sturgis’ arguments in her responaed sureplies are duplicative. As sudie
Court will dispense with presenting an exhaustive summary of each briefjlamntstead present
an overview ofindiana principles of the elements adity and breach before summarizing the
parties’ respective argumerits each element.

A. Duty

It is well settledthat duty is a legal question for the courolet v. ESG Sec., In®G6
N.E.3d 972, 978 (Ind. Ct. App. 201&eealso Goodwin v. Yeakle's Sports Bar & Grill, In62
N.E.3d 384, 394 (Ind. 201§)In a negigence action, whetherduty exists is a question of law
for the court to decidg Stephenson v. Ledbett®86 N.E.2d 1369, 1371 (Ind992)(“Whether

a defendant owes a duty to a plaintiff is a question of law”).
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Despite the abundance of Indiana cases hawirmp with duty in a variety of negligence
contexts the parties have nptovided and the Court hasot identified any case with analogous
facts. Perhaps the closest i4303 Indiana Court of Appeals casewhich a plaintiff“found
himself on the upstairs balcony witlis friend; after “drinking several beers and smoking some
marijuand. Dickison v. Hargitt611 N.E.2d 691, 693 (Ind. Ct. App. 1993Feeling romantically
inclined, he took a step toward [his friertd] kiss her, but slipped on some twigs or branches
littering the balcony floor. As he slipped, he clutched the balcony's tvgengninch high wooden
railing. The rail failed. Id. In a suit against the landlord and the tenant, the trial court found that
the plaintiff had “failed to present a prima facie case of negligéndd. at 693 Although the
plaintiff in Dickisonappealed the trial court’s decision as it related to the landlord, he declined to
pursue the tenant on appedtd. at 693 n.1 Therefore neitherDickison nor any other case
identified by the parties, offers this Court a definitive analysis for MsgiStwlaims. Instead,
the Court musexamine aody of law consisting of varied, fasénsitive negligenceases The
type of claim presented by Ms. Sturgis, however, narrows the field slightly

Ms. Sturgis’ suit is “based upon the negligence theory of premises liabi[fylihg No.
330 at 1] In that arena;Indiana courtshavelong said that the entrant’s status on the land
determines the duty that the thowner (or occupier) owes to [hér]Burrell, 569 N.E.2d a639.
“[T]ypically, the first step in resolving a premises liapidiase is to determine tp&intiff’ s visitor
status: Rider v. McCammen®38 N.E.2d 262, 2667 (Ind. Ct. App. 2010) Therefore, m order
to determine what duty, if any, Defendants owed Ms. Sturgis, the Courtfinstisietermine
whether shavasan invitee, a licensee, or a trespasdaurrell, 569 N.E.2d a639 (setting forth

the respective duties a landowner owes to each category of persons entdand)the
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The parties do not dispubds. Sturgis status,and universally classifjter asan invitee.

[Filing No. 325 at qin which Ms. Sturgis argues that “[a]s a social guest” she was an invitee)

Filing No. 298 at Jin which Mr. Rudderargues that “[akocial guest is an invitég Filing No.

304 at 7(same argument from Mr. Silversling No. 307 at 7(same argument from Mr.

Weingold)]. The Court agreesith this characterizatioand will, therefore analyzeMs. Sturgis’
claims pursuant to Indiana premises liability principles surrounding the dutytowevitees.

A related imjuiry is whether, as tenants rather than landowners, Defendants’ duty to Ms.
Sturgis is altered.Ms. Sturgissets forth a test for the landowner/invitee duty before devoting
several pages of briefing to her argument that possession for the purpose of prabilisgeddes

not require ownership.F[ling No. 325 at 9

For their part, Defendants do nagae that a different test for landowner/invitee duty
applies to them because of their status as renters. Instead, several Defarglan that, in
addition to failing to present sufficient evidence under the landowner/invite¢edtithhey owed
no duty to Ms. Sturgis because they lacked the requisite control over the premiséudd4m,
for exampleargueghat he lackedcontrol over the house when thecident happenediecause

he was at the library at the timgZiling No. 298 at Hciting Rider, 938 N.E.2d a268-69.] Mr.

Bodekargues that there is no evidence that he was “in a position to control anytlinigd [lo.
347 at1]
Numerous premises liability cases in Indiana discuss the concept of comdrprovide
that the thread through the law imposing liability based on occupancy of a premises is tontrol.
Pelak v. Imiana Indus. Servs., INaB31 N.E.2d 765, 769 (Ind. Ct. App. 20({Bitation omitted).
For instanceRider v. McCammentvhich Mr. Rudden cites in support of his argument that he

lacked control over the premises, states thatihdowner is not liable if the landowner did not
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control the premises and there was someone else, e.g., a contractor, who coné&qiechises
when the accident occurréd938 N.E.2d 262, 268 (Ind. Ct. App. 201Qike Rider, manyof the
cases dealing with the issue of control involve independent contralcioes.26869 (holding that
a home builder did not control a house for purposes of establishing a duty die@zaase he did
not exercise actual possession or control tveideck, was not present at the site on thelanti
day, and had a contractdo the immediate wofR; Pelak,831 N.E.2d at 77¢addressg “when
a premises owner owes a duty of care to an employee of an independent ctntractor

In this caseit is undisputed that some Defendants were on the balcony when it collapsed,
while others were at the residence bat on the balcony, arat least one DefendantVir. Rudden
— was not at the residence at alhen the balcony collapse occurreddowever, the cases
Defendants citeoncerning contrchrenot analogous to the facts of this chseausehose cases
involve independertontractors Moreover, the Indiana Supreme Court’s most recent analyses of
premises liability do not discuss whether or how the issue of control affects the cadyt@ow
invitees. See generallysoodwin 62 N.E.3d 384Rogers 63 N.E.3d aB20. As such, lte Court
declines to find as a matter of law that Defendashiisy to Ms. Sturgis was limited or eliminated
based on their locations at the time of the balcony collaRs¢her, the Court will analyze what
duty, if any, Defendants owed to Ms. Sturgis pursuant to the duty owed to invitees undex Indian
law.

1. Duty Owed to InviteanderRogers v. Martin

In examining the dutyhat a landowneowesan invitee, the Court’s starting point is a
decision handed down the Indiana Supreme Court lastyRagers v. Martin63 N.E.3d 316
(Ind. 2016) In Rogers Chief Justice Rusbeganby noting thathe duty a landowner owes to an

invitee is"well established: a landowner must exercessonable care for the invitegirotection
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while the invitee is on the premisés.d. at 320 However, the Couracknowledgedhat
“inconsistencies in Indiana case law have generated confusion over this issug 321 As
such the Rogers Court comprehensively examined “how the landowneitee duty has
progressed over time” arsbught to provided workable framework for the futureltl. at 321

Theresulting framework distinguishes betweenvitee duty in cases involving injuries
due toconditionsof the land,” and those involving injuries “duedotivitieson a landowner’s
premises unrelated to the premises’ conditioiol.”at 323 (emphasis iniginal). For thelatter,
“foreseeability is the critical inquiry in teg'mining whether the landowner’s duty of reasonable
care extends to the particular circumstances at isddedt 323. In contrast, for cases involving
injuries due to conditions of the lariRipgergeiterated thaihe tesfrom theRestatement (Second)
of Torts section 343, adopted by the Indiana Supreme @oBrtrrell, 569 N.E.2d 63/7controls.
Id. at 323

In light of the framework set forth byRogers the Court mustletermine whether Ms.
Sturgis’ casanvolves conditionon the premisesr activitieson thepremises unrelated to the
premises’ condition.Defendants Motions for Summary Judgment fail to explicidyscuss the

case within th&Rogersframework [Filing No. 297 Filing No. 30Q Filing No. 303 Filing No.

306, Filing No. 309 Filing No. 312 Filing No. 316 Filing No. 319 Filing No. 324(each filed

between April 12 and April 14, 2017, nearly six months after the Indiana Supreme Cousi@rdeci
in Roger$.] InsteadDefendantsimply analyzeMs. Sturgis’ casas if itinvolves condition®n
the premises. Mr. Ruddefgr example references théhree part test set forth Burrell for

“physical harm caused fan] invitee by a condition on the larfid[Filing No. 298 at4-5] In

proffering this argument, Mr. Rudden is joined by several other Defendants whparateby

referencenis argument into their own.Filing No. 301 at AMr. Bodekjoining in Mr. Rudden’s
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argument regarding dutyrFiling No. 310 at Asame as tdir. Bauer);Filing No. 313 at Asame

as toMr. Schreibman)Eiling No. 317 at {same as to Mr. Allen)iling No. 320 at same as to

Mr. Bell); Filing No. 323 at 3(same as to Mr. Benzimra).]Similarly, Mr. Silvers and Mr.

Weingold each characterize Ms. Sturgis’ case as one in which she is stskisges for failing
to warn ofa dangerous condition on the Premises, presumably the balcohy| Fdihg No. 304

at g Filing No. 307 at g Clearly, then, Defendants took the initial position that Ms. Sturgis’ claim

arises from a condition on the premises.
In response, Ms. Sturgappears to agree, citing the three element test Borrell and
arguing that gury question exists as to whetheefendants breached a duty with respect to a

dangerous railing[Filing No. 325 at 710; Filing No. 327 at 8Filing No. 329 at 7] However,

Ms. Sturgisalsosets forthhwo arguments that go beyond Berrell factorsand appear to concern
activities on the landFirst, she posithat “[e]venif the railing was sturdy, a jury could reasonably
conclude that it posed a danger to party guests under the circumstances tlecaeisgowding

on the balconiybecause defendant may be held liable even if he does not foresee the precise

manner in which an injury occuts[Filing No. 325 at 13citing Del Signore v. Asphalt Drum

Mixers 182 F. Supp. 2d 730, 741 (N.D. Ind. 2Q@2)rt Wayne Drug Co. v. Flemip83 Ind. App.
40, 175 N.E. 670, 673 (1931) Second, she argues th&te¢fendants may be held liable for failing

to supervise and control the pattyFiling No. 325 at 14

In his reply brief, Mr. Ruddestates that thiargument “is a nogtarter.” [Filing No. 330

at 3] Instead, he argues thie “instrumentality of Ms. Sturgis’injury “was the balcoy rail,

2 Although Ms. Sturgis filed three separate responses to the various Motions for ISumma
Judgment, the Argument section of each is essentially identical. As such, althoGgluthkas
reviewed each of her briefs in opposition to summary judgmemntyd No. 325 Filing No. 327

Filing No. 329, the Court will simplycite to onebrief regardhg her legal arguments.
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not the activities of th party.” Filing No. 330 at 4 Likewise,Mr. Silver, Mr. Weingold, Mr.

Bauer, and Mr. Bodek contetigat “[t]his case is about a rail collapse” and tat Sturgis“fails
to present any evidence that alcohol or the allegedrtrowdng of the second floor balcony:.

. had anything to do with . .the collapse of the railing [Filing No. 342 at 3Filing No. 343 at

4; Filing No. 345 at 3Filing No. 347 at 3

In her sureplies, Ms. Sturgis dispenses with discussing the railing all togdétoaising
not on the condition of the premises, but on the activitiestieatllegesccurred there. In doing
so, $ieargues that this case presents a question of “whether or not it is foreskatibigou feed
an unlimited, unsupervised supply of alcoholic beverages and make marijuana aaaitbthien
allow people to go out on a second story balcony in large numbers, that said conauctsdtl

in serious injury or harm.[Filing No. 341 at 3

Despite that argument, and based on the evidence presented, the Court concludes that this
is a caseconcerningconditions on the premisesNotwithstanding her shifting theories of
negligenceMs. Sturgis has presented no evidence that her injuries occurred, ‘atigitieson
a landowner’s premises unrelated to the premises’ conditidogers63 N.E.3d at 32femphasis
in original). The Court is not persuaded by Ms. Sturgis’ repeated arguments concerning the
availability of alcohol andlegal drugs at the party because she has presented no evidence that the
character of the social gathering at issue impacted the injury she alMgeSturgis has not, for
example, raised a genuine issue of matéaa as to any jostling or horseplay involving the railing,
such that any reasonable jury could find thetinjury was caused by activities rather than the
condition of the premiseBased on the facts presented here, the same injury could havesdccurr
if the railing had broken during an alternative type of social gathesmthe balconysuch as a

study groupor book club.
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A case handed down by the Indiana Supreme Court the same Bageasprovidesa
helpful contrast aan examplef an injury that the Court analyzed as havaegurred as a result
of activities on the premise# Goodwin v. Yeakle’s Sports Bar & Grill, Inthree plaintiffs sued
a bar after a patron shot them for allegedly malargdgrogatory remark about higife. In
deternining whether to impose a duty upon the bar, the Court examined whether the injury was
foreseeable.62 N.E.3d at 39®4. Goodwinfits within Rogers$ definition of a case involving
injuries “due to activitieson a landowner’s premises unrelated to the premises’ condit@n,”
N.E.3dat 323 because the injury at issue had nothulngitsoeveto do with the bar’'s safety as a
structure. The same cannot be said of Ms. Sturgis’ injury and the House at kiictuty
occurred. Put simply, her injury was related to the premises’ condition.

Moreover, the mere act of standing on a balcony does not transform this caseeinto on
concerningactivities on the land. On this poiBurrell isinstructive. InBurrell, the plaintiffwas
involved in an activity wherein Heclimbed up; and “squattedn a rafter” before he “moveaff
the rafter and kneltdn an item, which he then fell through, crashing to the floor and breaking his
pelvis in three placesBurrell, 569 N.E.2d at 6389. Nonethelessthe Indiana Supreme Court

definitively stated thaBurrell “involved an injurydue to a condition on the landRogers 63

3 Given that Ms. Sturgis’ case involves a condition of the land, rather than an acttitying on
the premises, the Court will not analyze Ms. Sturgis’ claims under the rubficthah Goodwin
However, it bears note that, even@oodwin where the injury occurred at a bar, the Indiana
Supreme Court found that although bars “can often set the stage for rowdy behhgianjury

at issue was not foreseeable becdasewnerslo not ‘foutindy contemplate that one bar patron
might suddenly shoot anotherGoodwin 62 N.E.3d at 393 Finding that “in the lmadest sense,
all crimes anywhere are ‘foreseeable,” the Court stated ttmatifipose a blanket duty on
proprietors to afford protection to their patrons would make proprietors insurersrgatrens’
safety which is contrary to the public policy bfd state. Id. (citations omitted). Thus, even if
this Court had analyzed Ms. Sturgis’ claim under @modwintest, her arguments about the
presence of drugs and alcohol at the party or the rowdy nature of the party wolyldbdike
insufficient to establish foreseeability as a matter of law under lagisecedent.
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N.E.3d at 323 Similarly, despite the fact that an activity was occurring at the time Ms. Sturgis
was allegedly injuredthe injury at issueinvolved a condition on the land namely thelatent
instability of the balcony railing. Indeed, as Ms. Sturgis states in her briefs in opposition to
summary judgment, “[i]t isindisputed that the railing broke or collapsed during the parijitid

No. 325 at 1(J As such, the Court will analyze Ms. Sturgis’ claim consistent with the method set
forth in § 343 of theRestatemit (Second) of Torts, as adoptey Burrell for cases involving
injuries due to conditions of the land.

Before doing so, the Court will briefly address several arguments throutljieopérties’
briefs in which the legal framework sairth by Rogers v. Martins misapplied, misstated, or
misunderstood.

First, one issue that dominates many of Defendants’ reply briefs is theptarfce
foreseeability. Mr. Bodek and Mr. Silvers, for instance, argue that they “owedy dodiMts.
Sturgisunder Section 343 only if the risk of harm due to the dangerous condition is foreseeable.”

[Filing No. 347 at 6Filing No. 342 at § In this regard, Defendants appear to be responding to

Ms. Sturgis’ arguments concerning foreseeability in her response brighich she states that
“the question Plaintiff should draw to the Court’'s attention, however, is whetherotor

foreseeability is a component of defining a dutyFilifg No. 341 at 23] But the Indiana

Supreme Court already definitively answered Ms. Sturgis’ questiBogerswhenit stated that
the “foreseeability component within the landowiertee duty is already explicit within
Restatement (Second) of Torts section 343" because “that section sulnjdotsriars to a duty
only if the risk of harm due to a dangerous conditiothefland was foreseeable63 N.E.3d at
324. Accordingly, the Court will not address foreseeability, except agsitsewithinthe test set

forth in § 343.
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In addition, thdest set faith by several Defendant$pcuses on the general class of persons
of which the plaintiff was (i.e. a party guest) and whether the harm suffeedfthe kind
normally to be expecte(i.e. harm caused by a structural failure), without addressing thdéicpeci

facts of the occurrence [Filing No. 347 at § However,as previously explainedhisis the test

for invitee duty in cases involving injuries due to activities on a landownenrsiggs unrelated
to the premises’ conditionRogers 63 N.E.3d at 323 Having concluded that this case involves
injuries due to conditions of the land, the Coutstapply the test set forth in 8 343 to determine
whether Defendants owed Ms. Sturgis a duty, rather than #sefeability test to which the parties
repeatedly rier.

Finally, Ms. Sturgis and many Defendants draw the Court’s attenti®oltet v. ESG Sec.,
Inc., 66 N.E.3d 972 Poletwas decided a few months afiRogers but presents a very different
fact patternn which the Indiana Court of Appeals considereddbty a security firmhadwith
respect to a stage collapseinclement weatherld. at 981 In determining the security firm’s
duty, thePolet Court noted several factors, including the content of an agreement involving the
concert venue, the scope of work in said agreement, and the players involved in a reked¢tidg r
to the weather.ld. at 981 None of these factors are applicable to Ms. Sturgis’ c&sdet,
therefore, is not determinative thfe outcome of Ms. Sturgis’ claims against Defendants. ddste
the Court will consider Ms. Sturgis’ claims consistent with the methodology setdpBurrell.

2. Duty Owed to Inviteéor Injuries due to Conditions of the Land undarrrell v.
Meads

Turning then to the case that tRegersCourt called “Indiana seminal premises liability
case,’63 N.E.3d at 323Burrell v. Meadswas significant in the development of Indiana premises
liability law for several reasons. First, it marked a change in the classificof a social guest

from a licensee to that of an inviteBurrell, 569 N.E.2d at 643 As a result of this change, the
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duty that a landowneswesto a social guest was elevated to theghest duty under premises
liability: the duty o exercise reasonable care for a social gugstigection whileshe is on the
landowners premises.Id. Now, twentysix years afteBurrell, reasonable care remains the
applicable standartbr social guests.See, e.g.DaviessMartin Cty. Joint Parks & Recreation
Dep't v. Estate of Abel bgbel 77 N.E.3d 1280, 1286 (Ind. Ct. App. 20X¢citing the duty to
exercisaeasonable care for an invitee’s protection).

SecondBurrell adopted the Restatement (Second) of Torts S8a34Be “best definition”
of the landowner/invitee dutyid. This section provides that:

A possessor of land is subject to liability for physicairh caused to his invitees
by a condition on the land if, but only if, he

(a) knows or by the exercise of reasonable care would discover the condition, and
should realize that it involves an unreasonable risk of harm to such invitees, and

(b) should expect that they will not discover or realize the danger, or will fail to
protect themselves against it, and

(c) fails to exercise reasonable care to protect them against the.dange
Burrell, 569 N.E.2d at 6340 (quoting the Restatement (Second) of Torts §).34Rogers
reaffirmed that “[w]hera physical injury occurs as a result of a condition on the land, the three
elements described in Restatement (Second) of Torts section 343 accuratelye diezr
landowner—vitee duty! Rogers 63 N.E.3d at 3223. Put another way, § 343 continues to
provide ‘fixed parameters” thatlitnit[] the scope of the duty” thdandowners owénvitees, but
only as it applies tdangerous conditions on the larid. at 323 “In order for a premises liability
theory to apply, each of the three elements of 8 343 must be presentt 322(quotingDuffy v.

Ben Dee, In¢.651 N.E.2d 320, 322 (Ind. Ct. App. 19R5)
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a. Element 1 under § 343

The first elementinder § 343 provides thatpassessor of land is subject to liability for
physical farm caused to his invitebg a conditioron the land only if he “knows or by tlegercise
of reasonable care would discover the condition, and should realize that it involve ssaoniaioée
risk of harm to such inviteesBurrell, 569 N.E.2d at 6320 (quoting theRestatement (Second)
of Torts § 343.

Each Defendant argues that Ms. Sturgis’ claim fails on the first eleohénB843 For
example,Mr. Rudden alleges that he “did not have actual knowledge of any problem with the
balcony rail that posed a risk to ame leaning against it” and he alslatl no constructive

knowledge of any problem with the balcony railFiling No. 298 at 4 To the contrary, he

contends that “[tjhe balcony rail appeared to be safe to lean against; it was noepusng

condition on the property within the meaning of Section '348=iling No. 298 at 4 Six

Defendants join Mr. Rudden in his argument on this pgkting No. 301 at ZMr. Bodek joining

Mr. Rudden’s argumentregarding the first element pfemises liability); Filing No. 310 at 2

(same as to Mr. Baueffjiling No. 313 at Isame as to Mr. Schreibma#jling No. 317 at Zsame

as to Mr. Allen);Filing No. 320 at Asame as to Mr. Bell)iling No. 323 at Jsame as to Mr.

Benzimra)] Similarly, Mr. Silvess and Mr. Weingolargue that “[t]here is no material evidence
that [Mr. Silversor Mr. Weingold had actual or constructive knowledge of the presenga]of
hazardous condition (i.e. knew the balcony railing was unsound) on the Prénfisésg No.

304 at 8§ Filing No. 307 at § With regard to actual knowledge, Mr. Silvers and Weingold

argue that the “undisputed evidence” demonstrates that they were unawane cainditions
regarding thdalcony railing because: (I)s. Sturgis admitted that “the railing was not seemingly

hazardous to lean against;” (2) no previous tenant at the Premises had everneahydldhe
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balcony railing; (3) there is no evidence that Mr. Silvers or Mr. Weintphttl anything to the
railing to make it unsound;” (4) their landlord “did not post any warnings concerniicgmnigion
of the balcony or railing . . or restrict any use of the balcghgnd (5)neitherMr. Silversnor

Mr. Weingoldwere told that the balcony was unsoungilifig No. 304 at &; Filing No. 307 at

8-9.] With regard to constructive knowledge, Mr. Silvers and Mr. Weingold argue teae*is
no evidence that any condition existed for a period of time[tiwy] knew about. [Filing No.

304 at 9Filing No. 307 at 9

Ms. Sturgisdoes not argue that Defendants had actual knowledge of the railing’s condition.
However,shecontends thatthere are sufficient facts to create a jury dgioeson the issue of

Defendants’constructive noticé [Filing No. 325 at 13 Arguing that the issue is whether a

diligent inspection would have disclosed a dangerous conditiéflind No. 325 at 1], Ms.

Sturgiscontendghat Defendanthad constructive knowledge of the railing’s condition because
they had lived in the house for over a year ‘dmatl almost 15 mon#ito inspect the premises and
observe deterioration that occurred on an exterior railing over that period df fifiéng No.
325 at 12-13

In their reply briefsmanyDefendantseiterate that they had monstructive notice under
8§ 343. Mr. Rudden, for example, contends Ms. Stufgepeated referenceso “the railing’s
dangerous condition’ and a ‘defect in the railifgl to sustain her burden of proving the first

elementof a premises liability case, as [harguments are not evidentd.Filing No. 330 at J

Mr. Silversand Mr. Weingold arguthatthey were“unaware of any condition(s) of the balcony
railing” and“unaware that the condition(s) of the balcony railing would pose a risk of a®ltaps

harm to anyone sitting or leaning ori if.Filing No. 342 at 7Filing No. 343 at 7

20


https://ecf.insd.uscourts.gov/doc1/07315891917?page=8
https://ecf.insd.uscourts.gov/doc1/07315891933?page=8
https://ecf.insd.uscourts.gov/doc1/07315891933?page=8
https://ecf.insd.uscourts.gov/doc1/07315891917?page=9
https://ecf.insd.uscourts.gov/doc1/07315891917?page=9
https://ecf.insd.uscourts.gov/doc1/07315891933?page=9
https://ecf.insd.uscourts.gov/doc1/07315939917?page=12
https://ecf.insd.uscourts.gov/doc1/07315939917?page=11
https://ecf.insd.uscourts.gov/doc1/07315939917?page=12
https://ecf.insd.uscourts.gov/doc1/07315939917?page=12
https://ecf.insd.uscourts.gov/doc1/07315946395?page=3
https://ecf.insd.uscourts.gov/doc1/07315967430?page=7
https://ecf.insd.uscourts.gov/doc1/07315967433?page=7

Ms. Sturgis does not address the issue of constructive knowledge in either of-her Sur

replies. Filing No. 34% Filing No. 351]

The rationale behind the firstementof § 343 is that an invitor “is not the insurer of the
invitee’s safety” so “before liability may be imposed on the invitor, it must lzreal or
constructive knowledge of the dangeiSchulz v. Kroger Cp963 N.E.2d 1141, 1144 (Ind. Ct.
App. 2012) Bearman v. Univ. of Notre Damé53 N.E.2d 1196, 1198 (Ind. Ct. App. 198But
another way, “a landowner's duty of care to an invitee is a known or should have known standard.
Wellington Green Homeowners’ Ass’n v. Parson88 N.E.2d 923, 929 (Ind. Ct. App. 2002)
(citing Burrell, 569 N.E.2d at 640 Indiana courts have found thdt] here isconstructive
knowledge when a condition has existed for such a length of time and under such circumstances
that it would have been discovered in time to have prevented injury if the invitor lthdrdsery
care” Gasser Chair Co. v. Nordengree991 N.E.2d 122, 1287 (Ind. Ct. App. 2013)Indiana
courts havdooked to thespecificevidence putorth by the partiesn order to @termine whether
a trier of factcould infer that a defendant knew or should have known of the particular condition.
Seeid. at 126(finding no constructive knowledge where théhad been no reported probléms
of a harmful condition on the land)yellington 768 N.E.2d at 9229 (finding no constructive
knowledge where there was no evidencedppellants knew or should have known abodéfect
on the premises axould have discovered the defegiontaking certain action)sHowerton v.

Red Ribbon, In¢.715 N.E.2d 963, 965 (Ind. Ct. App. 199finding no constructive knowledge
where “[n]o evidence was adduced of any reports of a problem with ariyoartite premises and
no reasonable inference could be drawn from the plaintésdence to support their rhetorical

claims tha proper inspection would have ‘dis@red the defect™).
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In this case, the issue of constructive knowledge simply comes down to whetkasthe
anyevidence in the record that Defendants should have known about the condition of the railing.
The only factor Ms. Sturgis points to in this regard is the fact that Defendantssidetron the
premises for 15 months prior to the railing collapse. But Ms. Sturgis preseewgdeaceother
than her own conjecture to support the notion that there had, in fact, been deterioration of the
railing since Defendants took possession of the property. Nor does she cite any authority for the
proposition that possession for a certain amount of time, without more, equates toctivastr
knowledge of a premises’ defectadopting sucha rule wouldessentiallyresult in this Cort
imposing strict liability for tenants who have been in possession of properfybfmonths or
longer, and would run afoul of the Indiana Supreme Court’s admonition against imposing blanket
duties. SeeGoodwin 62 N.E.3d at 394stating that to impose a blanket duty on proprietors to
afford protection to their patrons would make proprietors insurers of their patedaty which is
contrary to the public policy of this state,” and that adopting such a rule “woaidian the notion
of liability based on negligence and enter the realmtrdt liability in tort whichassumes no
negligence of the actor, but chessto impose liability anyway”) (quotations omittedds such,
the Court concludes that Defendants’ possession of the rental house for 15 months does not
constitute constructive knowledge.

Ms. Stugis presds no other evidence that Defendants had constructive knowlbdge a
the balcony’s condition. For example, she presents no evidence of prior complaintshabout t
balcony’'s condition To the contrary, the record indicates that there had been no previous

complaints about the rail.F{ling No. 305-2 at 10

Having found no actual or constructive knowledge, the Court concludes that Ms.’Sturgis

claims against Defendantail as a matter of law under tiRestatement (Second) of Torts § 343,
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as adopted bBurrell. Although the inquiry may stop there, the Court will briefly addthes
parties arguments regarding the second #micd elemerd of § 343.

b. Element 2under § 343

Four Defendants present arguments concerning the second element of 8§ 343, which
imposes liabilityonly if a possessor of land should expect thairasitee “will not discover or
realize the danger, or will fail to protect themselves againstBuftrell, 569 N.E.2d at 6320
(quoting the Restatement (Second) of Torts §.388. Silvers,Mr. Bodek, Mr. Scheibman, and
Mr. Benzimraeachargue that Ms. Sturdigestimony regarding her observations of the balcony
show that she “was at least in an equal position to know of the condition of the railimgyas t

were. Filing No. 304 at 9Filing No. 307 at 9Filing No. 313 at IMr. Scheibman joining in

Mr. Weingold’s argument);Filing No. 323 at 3(Mr. Benzimra joining in Mr. Weingold’s

argument) Ms. Sturgis does not specifically address this argument iresponse brief, but does
arguethat ske “obviously did not have as long as Defendants had to discover dangerous conditions

on the premises.[Filing No. 327 at 13

“Whether a landowner has superior knowledge goes to the question of breach, not of duty,
and it is one factor among many used to determine if there was a bréémipe| v. N.Indiana
Pub. Serv. Cp26 N.E.3d 30, 46¢Ind. Ct. App.) (quotindRhodes v. Wrigh805 N.E.2d 382, 388
(Ind. 2004). Accordingly, he Court willconsider Defendaritarguments as they relate to breach,
as set forth in Part 111.B, herein.

c. Element 3 under 8 343

Thethird element under 8§ 343 provides that a possessor of land is subject to liability for

physical harm caused to his invitees by a condition on the land only ifale tb exercise
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reasonable care to protect them against the dangenrell, 569 N.E.2d at 6340 (quoting the
Restatement (Second) of Torts § 343).

Mr. Rudden, Mr. SilversMr. Schreibman, and Mr. Benzimeach argue that there is no
genuine issue of material fact as to the third element of § 343. Mr. Ruddes #ngt he was in
“no position to takerecautionsto protect Ms. Sturgis from riskshe did not perceive because he

was at the library when the accident occurrgdling No. 298 at § Similarly, Mr. Silvers argues

that he“could not have failed to exercise reaable care to protect [Ms. Sturgibpcause he was

not on the deck when the rail collapsedFiling No. 304 at 1] Mr. Scheibmanand Mr.

Benzimra each argue that thegrein no position to protect Ms. Sturgis from harm becdheg

werenot facing the railing when it collapsedzil[ng No. 313 at 3Filing No. 323 at 3

Here again, Ms. Sturgis does not make any specific arguments regasdihgdhelement
of § 343.

Having found that there is no evidence that Defendants had actual or constructive
knowledgeof the railing’s conditionit follows thatDefendants could not have protected Ms.
Sturgis froma dangewus railingof which they were unawaresee, e.g\WalMart Stores, Inc. v.
Wall, 712 N.E.2d 1015, 1017 (Ind. Ct. App. 1998ihding evidence of a failure to protect
customers from ice only after finding that constructive knowledge e¥iste

The designated evidence conclusively establisietsoneof the elements dhe premises
liability test isnot satisfied As such, Defendants did not owe Ms. Sturgis a duty as a matter of
law. The Court will, however, briefly discuss breach.

B. Breach

The parties present fairly succimtiscussionsoncerning breach, and the Court will follow

suit. Each Defendant alleges that there was no breach of duty in this case because Defendants’
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knowledge was no greater than Ms. Sturgi§ilifg No. 298 at 6Filing No. 301 at 3Filing No.

304 at 12 Filing No. 307 at 11Filing No. 310 at 23; Filing No. 313 at 4Filing No. 317 at 23;

Filing No. 320 at 2Filing No. 323 at 4

In response, Ms. Sturgis argues that because “party guests undoubtedly dbsc]visiv
of the railing; a jury question existsas to whether Defendants had superior knowledge of the

railing’s condiion.” [Filing No. 325 at 13

The parties do not discuss breach in their reply anelyrbriefs.

Generally, whether a breach of duty has occurred is a question ofemer Co. v.
Plonski 930 N.E.2d 1, 9 (Ind. 20L.0However, a breach of duty may be determined as a matter
of law when the facts are undisputed and lead to a single inference or concligsiofl he
comparativeknowledge of @possessoof landandaninviteeregarding known or obvious dangers
may properly be taken into consideration in determining whether the possessbhettbacduty
of reasonable care under Sections 343 and 343A of the Restatement (Second) ofv/grts:”
Rosehill Hotels, LLCA5 N.E.3d 15, 21 (Ind. Ct. App. 201(guotingSmith v. Baxter796 N.E.2d
242, 245 (Ind. 2003)

As with duty, the question of breaochquires the Court to examine the specific evidence
put forth by the parties.Given the Court’s earlier finding that Defendants lacked both knowledge
and constructive knowledge of the railing’s condition, the Court will only examine tdenea
surrounding Ms. Sturgis’ comparative knowledge. On this pdist, Sturgis speculate$at
Defendantscomparative knowledge of the railing was greater than hers, stating#t guests

undoubtedly obscurefther] view of the railing.” [Filing No. 325 at 13 However, the record

shows thain her deposition testimony, Ms. Sturgis testified that she was standing ne@ctydi

leaning on the railing when it collapsed:iling No. 299 at 1{in which Ms. Sturgis testifies that
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she was “most likely” leaning against the railing when it broke and she didntwéwgther she

was “just standing near it” or “leaning on itHiling No. 299 at 1Xin which Ms. Sturgis testifies

that she voluntarily leaned on the railing on April]125he further testified that she did not see
anything about the railing that made her think she should not leajbontihat it was “too small”

and “bo old” to carry someone’s weigh{Filing No. 3051 at 1315.] In short,Ms. Sturgis’

deposition testimonghows that she could see the railing, was near it, and, at some poied, lean
on it. She also observed some characteristics about its age. As such, the edidsibe
contradicts her contentian her briefthat her view of the railing was obscured by party guests.
Viewing the facts andrawinginferencesn the mannemostfavorable to Ms. Sturgis, the
evidence irthis case desnot presena triable issue of fact regardimdnether Defendantsreached
their duty of reasonable cate Ms. Sturgis As such, even assumiagguendothat Defendants
owed her a duty, based on thadence before the Court, Defendants would nonetheless be entitled
to summary judgment on the issue of breach.

V.
CONCLUSION

The Court’s inquiry regarding negligence ends where it began: with an observatiah quote
by the Indiana Court of Appeals over 100 years ago wian a Court rules that there is no
evidence of negligencé,does “something more than is embraced in an ordinary rulinghirat
is no evidence of a fact.’Cincinnati 34 N.E. at 614{quoting HolmesCommon Law atL15).
Instead|jt rules that the acts or omissions in questidm not constitute a ground of legal liability;
and in this way the law is gradually enriching itself from daily life, as iukhb Id.

Lacking any precedentiatase with analogous fagthe Court appliedhe principlesset
forth by the Indiana Supreme CourtRogers v. Martin63 N.E.3d 31@ndBurrell v. Meads569

N.E.2d 637 and foundno evidence of negligence on the part of Defendants. Accordingly, the
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CourtGRANTS Defendantsrespective Motions for Summary Judgmertiilifig No. 297 Filing

No. 30Q Filing No. 303 Filing No. 306 Filing No. 309 Filing No. 312 Filing No. 318 Filing

No. 319 andFiling No. 324]

In addition, as set forth herein, the objections put forth by Mr. Silvers, Mr. Weingold, and

Mr. Bodek areOVERRULED . [Filing No. 342 at 1Filing No. 343 at 1-2Filing No. 347 at g

As a result of the foregoing, the only remaining defendant in this case is Rylaalser,
against whom the Court entered a defani©ctober 21, 2016 pursuant to Rule 55(a) of the Federal
Rules of Civil Procedure.Ffling No. 185] Ms. Sturgis isnustfile a motion for default judgment
as to Mr. Schwabdry November 15, 2017or show cause why this Court should not enter final

judgment.

Date: 10/31/2017 Qmm o) /%Kom

/Hon. Jane M’(aggm>s—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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