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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

MICHAEL S. DOWELL, )
Plaintiff, g
VS. % Cause No. 1:15-cv-814-WTL-TAB
BOARD OF SCHOOL TRUSTEES OF ))
MADISON CONSOLIDATED SCHOOLS, )
Defendant. ))

ENTRY ON DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
This cause is before the Court on Befendant’s Motion foSummary Judgment for
Failure to Exhaust Administrative Remedies (Ddb. 27). The motion is fully briefed, and the
Court, being duly advise@GRANTS IN PART AND DENIES IN PART the motion for the
reasons and to the extent set forth below.

I. APPLICABLE STANDARD

Federal Rule of Civil Procedure 56(a) pars that summary judgment is appropriate “if
the movant shows that there is no genuine despstto any material fact and the movant is
entitled to judgment as a mattef law.” In ruling on a motion for summary judgment, the
admissible evidence presented by the non-moparty must be believed, and all reasonable
inferences must be drawn in the non-movant’s fazarante v. DeLucab55 F.3d 582, 584 (7th
Cir. 2009) (“We view the record in the light stdavorable to the nonmoving party and draw all
reasonable inferences in thparty’s favor.”). The non-moving party bears the burden of
specifically identifying the relevant evidence of meband “the court is naequired to scour the
record in search of evidence to elaf a motion for summary judgmen®Ritchie v. Glidden Co.

242 F.3d 713, 723 (7th Cir. 2001).
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[I. RELEVANT FACTS

Plaintiff Michael S. Dowell was employed a$ealth and physical education teacher at
the Madison Junior High School from the fall26#03 through early June 2013. He also served
as athletic director at thanior high school and, over time,rpgmed various coaching roles at
both the junior high and higéchools. On May 24, 2013, Dowell received notice from his
principal that, due to a “justifiable decreaa the number of teaching positionsg’, a reduction
in force, the principal had made a prelimindggcision not to renew his contract for the 2013-14
school year. On May 25, 2013, Ddlwequested and, some days later, received a conference
with the superintendent of Madison Consolidaathools (“District”) toappeal the principal’s
preliminary decision. On May 30, 2013, Dowell reee the superintenadé€s letter notifying
him that he was upholding the principal’s preliariyp decision. The letter also notified Dowell
that he had the option to appéad decision to the Board, but Well chose not to pursue that
appeal. In July 2013, one of the other heatith physical education teachers at the junior high
school resigned and Dowell applied for the positafter the principatotified him of the
cancellation of his contract. Hkecided not to request a meetiwith the Board “so that he
would not be viewed in a bad light when pphked for the position.” The principal eventually
notified Dowell that he was not hired for the open position.

. DISCUSSION

Dowell pleads four legal claims regarditing cancellation of his contract. First, by
“impairing with Mr. Dowell’s rightsto an indefinite contract on the basis of his tenure” (Dkt.
No. 1, 1 22), the cancellation violated Articl&g110 of the United States Constitution (“No State

shall . . . pass any Bill of Attainder, ex péstto Law, or Law impairing the Obligation of



Contracts . . . .”}. Second, for the same reason, itaietl Article 1, 84 of the Indiana
Constitution (“Noex post factdaw impairing the obligation of coracts, shall ever be passed.”).
Third, the cancellation violated the Dist's reduction-in-force (“RIF”) policy. Fourth, the
Defendant did not follow Ind. Code chtap20-28-7.5 when cancelling his contract.

At issue before the Court in the instant motion is whether Dowell has forfeited all of his
claims because he failed to exhaust himiagstrative remedies before bringing slit.

A. Federal claim—Count |

Non-prisoner claimants generally are remjuired to exhaustate judicial or
administrative remedies before pursuing fatleivil-rights claims under 42 U.S.C. § 1983.
Haywood v. Drown556 U.S. 729, 766 (2009 atsy v. Board of Regents of the State of Flgrida
457 U.S. 496 (1982}orsley v. Trame808 F.3d 1126, 1129 (7th Cir. 2015). The Board cites
Gluck v. WNIN Tri-State Public Media, In879 F.Supp.2d 999, 1004-05 (S.D. Ind. 2012), and
the district court’s decision iHorsley61 F.Supp.3d 788, 791 (S.D. Ill. 2014jf'd, 808 F.3d
1126 (7th Cir. 2015), apparently as authofityits argument that Dowell was required to
exhaust his federal constitutional claim. Bluckruled only that a claimant suing for violation
of a federal regulation must firexhaust the prescribed federadulatory process for obtaining
administrative relief, andlorsleyexplicitly held that the plaintiff in that case waat required to

exhaust her state administrathegnedies before pursuing a fealeSecond Amendment claim.

!Dowell’'s summary of his claims in the Cag@anagement Planates: “By ignoring
Plaintiff's agreement with Defendant, Defendarsregarded Plaintiff's ght to contract, which
is [a] fundamental right under the United $&Constitution.” Dkt. No. 11, § II. B.

2Dowell contends that he did not “meeg ttactors [in the District’s policy] for
individuals to be RIFed.” Dkt. No. 11, 8 II. B.

3The resolution of the merits of Dowell’s federal constitutional claim has been stayed this
case pending the Court Appeals’ decision itElliott v. Board of School Trustees of Madison
Consolidated Schoql$lo. 16-4168 (7th Cir.), an appealtbfs Court’s ruling in Cause No. 1:13-
cv-319-WTL-DML, involving the same issue.
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Therefore, Dowell was not reqai to exhaust state remedie$doe pursuing his federal claim
that the Board’s cancellation of laentract violated his rights under Article I, § 10 of the U. S.
Constitution.
B. State claims—Counts I, II, and Il
Indiana generally requires exhaustion ahadstrative remedies before seeking judicial
relief, even when a claimant pleads violations of the state’s constitution.

We have repeatedly emphasized the value of completing administrative
proceedings before resorting to judigi@view. The reasons for this requirement
are well established: (1) premature kiigpn may be avoided; (2) an adequate
record for judicial review may be owpiled; and (3) agencies retain the
opportunity and autonomy to correct thewn errors. Even ifthe ground of the
complaint is the unconstitutionality tie statute, which may be beyond the
agency’s power to resolve, exhaustion of administrative remedies may still be
required because administrative actioay resolve the case on other grounds
without confronting broader legal issugdrdinarily, an administrative agency
must resolve factual issues before the trial court acquires subject matter
jurisdiction. But exhaustion of administnairemedies is naequired if a statute
is void on its face, and it may not Bppropriate if an agency’s action is
challenged as being ultra vires and voldore generally, if an action is brought
upon the theory that the agency lacks thisgliction to act ima particular area,
exhaustion of remedies is not requirdd the extent the issue turns on statutory
construction, whether an agency possefsgsdiction over a matter is a question
of law for the courts.

Indiana Dept. of Environmental Magement v. Twin Eagle, LL.Z98 N.E.2d 839, 844 (Ind.
2003) (citations omitted).

It is hornbook administrativiaw that potential plaintiffsnust first exhaust their
administrative remedies before seeking guairelief. However, there are three
recognized exceptions to thideu direct resorto the courts igustified where (1)
compliance with the rule would be futil®) the statute is charged to be void on
its face, or (3) irrepakde injury would result.

LHT Capital, LLC v. Indiana Horse Racing Commissi8d5 N.E.2d 124, 127 (Ind. Ct. App.
2008) (citations omittedksee alsaJohn C. & Maureen G. Osborne Revocable Family Trust v.

Town of Long Beagl¥8 N.E.3d 680, (Ind. Ct. App. 2017) (*Under Indiana law, ‘[i]t is well-
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established that, if an adminidixe remedy is available, it mulsé pursued before a claimant is
allowed access to the courts,’ as ‘failure to exhaust administrative remedies deprives the trial
court of subject matter jurisdiction.””). Dowell waequired to exhaust available administrative
remedies before seeking judicialief for his sate-law claims.

In Indiana, cancellation of teachers’ aaats is governed by Ind. Code chapter 20-28-
7.5. The version that was in effect during ttancellation of Dowel contract—Ilate May 2013
through early June 2013—readsratevant part, as follows:

Chapter 7.5. Cancellation of Teacher Contracts
Sec. 1.

(a) This chapter applies to a teachea ischool corporation (as defined in IC
20-18-2-16(a)).

(c) Except as provided in subsect{@), a principal may not decline to
continue a professional or establisheddher’s contract uess the teacher is
subject to a justifiable decreasetie number of teaching positions.

(d) After June 30, 2012, the cancellation of teacheit §ontracts due to a
justifiable decrease in the number efi¢hing positions shall be determined on the
basis of performance rather than senioritycases where teachers are placed in
the same performance category, any of the items in IC 20-28-9-1.5(b) may be
considered.

(e) A contract with a teacher may t@nceled immediately in the manner set
forth in sections 2 through 4 of trakapter for any of the following reasons:
(1) Immorality.
(2) Insubordination, which means a willful refusal to obey the state school
laws or reasonable rules adopted f@& gfovernance of thelsool building or
the school corporation.
(3) Justifiable decrease in the number of teaching positions.

4 Exhaustion is required of state claimsievha federal court hears under its supplemental
jurisdiction. SeeFrey v. Environmental Protection Agen@r0 F.3d 1129, 1136 (7th Cir. 2001).
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(4) Incompetence, including receiving:

(A) an ineffective designatioon two (2) consecutive performance
evaluations under IC 20-28-11.5; or

(B) an ineffective designation anprovement necessary rating in
three (3) years of arfyve (5) year period.
(5) Neglect of duty.
(6) A conviction for an offense listed in IC 20—-28-5-8(c).
(7) Other good or just cause.

Sec. 2.

(a) Before a teacher is refused wownation of the teacher’s contract, the
teacher has the following rights:
(1) The principal shall notify the teacher of the principal’s preliminary
decision. The notification must be:
(A) in writing; and
(B) delivered in person or mailed bggistered or certified mail to the
teacher at the teacher’s last known address.
(2) The notice in subdivision (1) mustlude a written statement, subject
to IC 5-14-3-4, giving the reasons for the preliminary decision.
(3) Notification due to a reduction force must be delivered between
May 1 and July 1.

(b) For a cancellation of a teachertantract for a reason other than a
reduction in force, the notice required undabsection (a)(1) must inform the
teacher that, not later than five (5) dayter the teacher’s receipt of the notice,
the teacher may request a private eoafce with the superintendent. The
superintendent must set the requestedingpaot later than te(10) days after
the request.

(c) At the conference between the supendent and the teacher, the teacher
may be accompanied by a representative.

(d) After the conference between theperintendent and the teacher, the
superintendent shall make a written r@acoeendation to the governing body of the
school corporation regard) the cancellation of the teacher’s contract.

(e) If the teacher does not requastonference under subsection (b), the
principal’s preliminary desion is considered final.

(f) For items listed in section (1)(e)(3) [justifiable decrease in the number of
teaching positions], (1)(e)(4), or (1)(e)(6)tbfs chapter, if the teacher files a
request with the governing body for an dddial private conference not later than
five (5) days after the initial privatsnference with the superintendent, the
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teacher is entitled to an additionaivate conference with the governing body
before the governing body makes a fidecision, which must be in writing,
concerning the cancellation tife teacher’s contract.

(g) For items listed in section (1)(e)(13)(e)(2), (1)(e)(5), or (1)(e)(7) of this
chapter, if, not later thanvié (5) days after the initigrivate conference with the
superintendent, the teacher files quest with the governing body for an
additional private conference, the teadsezntitled to an additional private
conference with the governing body beftiie governing body makes a final
decision. The final decision must be intwg and must be made not more than
thirty (30) days after the governing boaceives the teacher's request for the
additional private conference. At thayate conference thgoverning body shall
do the following:

(1) Allow the teacher to present esitte to refute the reason or reasons
for contract cancellation and suppog evidence provided by the school
corporation. Any evidence presentedhes private conference must have
been exchanged by the parties at least seven (7) days before the private
conference.

(2) Consider whether a preponderance of the evidence supports the
cancellation of thegacher’s contract.

Sec. 3.

At the first public meeting following a private conference with:

(1) the governing body under sexti2(f) of this chapter; or

(2) the superintendent under section 2(fbhis chapterif no conference with
the governing body is requested;
the governing body may cancel a contraith a teacher by a majority vote
evidenced by a signed statement in the minutes of the board. The decision of the
governing body is final.

Sec. 6.

A contract entered into by a teachada school employer continues in force on
the same terms and for the same wagelkess increased der IC 20-28-9-1.5,
for the next school term following the datkthe contract’s termination unless
one (1) of the following occurs:

(1) The school corporation refusemtinuation of the @ntract under this
chapter.

(2) The teacher delivers in personbgrregistered ocertified mail to the
school corporation the teasts written resignation.

(3) The contract is replaced by anathentract agreed to by the parties.
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P.L. 90-2011, 8§ 31 (effective July 1, 2011); F286-2013, 88 87 and 88 (effective July 1, 2011
(retroactive)y

Under this version of ch&gr 7.5, an Indiana teacher’s c@ut continued in force unless
the school corporation refused to continue itamttie chapter, Ind. Code § 20-28-7.5-6(1), and
any teaching contract could be cancelled because of a “justifiable decrease in the number of
teaching positions,i'e.,, a RIF, Ind. Code 8§ 20-28-7.5-1@md (e)(3). In summary, the
procedure for cancelling Dowell’s contract had fsteps: (1) the principal notified the teacher
of her preliminary decision, (2) the teacher dowquest and receivepavate conference with
the superintendent, (3) after the conference stiperintendent made a recommendation to the
Board, (4) the teacher could request and recepréevate conference with the Board, and (5) the
Board made a final decision. The Board arghas Dowell failed to exhaust his remedies and,
thus, forfeited his state claims when he @&ost to pursue his final avenue of relief by
requesting a private conference with the Boards dindisputed that Dowell did not request that
private conference.

Dowell argues several reasons why he didaibto exhaust his remedies. First, he
argues that he was not required to exhaust himslbecause the text of Ind. Code § 20-28-7.5-2
does not require teachers to pursue exhaustiorgrrationly gives them the right, the option, to
have private conferences with superintendantsgoverning bodies. Hdtes no authority for
the proposition that a statutooy regulatory process must use mandatory language before

exhaustion is required, possibly because the lagagnst it: “Even wén neither statute nor

*The 2013 amendments only corrected the statwitations in 88§ 1(d) and 6. The next
amendments to chapter 7.5 became effective on July 1, 2015, P.L. 233-2015, 8§ 208 and 209;
P.L. 239-2015, § 4, after Dowell filed thisisan May 22, 2015 (Dkt. No. 1). The last
amendment, P.L. 179-2016, § 9, became effectivdubnl, 2016. All references to the statute
in this entry are to the quote@rsion in effect in mid-2013.
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agency rule specifically mandates exhaustion agrequisite to judicialeview, the general rule
is that a party is not entitled judicial relief for an allegedr threatened injury until the
prescribed administrative remedy has been exhauskagstin Lakes Joint Venture v. Avon
Utilities, Inc., 644 N.E.2d 641, 644 (Ind. 1995).

Second, Dowell argues that Ind. Code 8807.5-2(b) “specificdy states that the
request for the private conference doesapply ‘[flor a cancellation oh teacher’s contract for .
.. areduction in force.” Theotification required for cancellatm only appliego situationther
thancancellations due toraduction in force.” Dkt. No. 33 at 5. He is simply wrong. Section
2(b) does not contain any statement, direct dir@ct, about the applicdity of the right to
private conferences to RIF cancellationsstéad, Dowell's argument is based solely on
inference from § 2(b)’s exclusn of RIF cancellations from threquirement that principals’
notices inform teachers of their right to requesgtivate conference with the superintendent, but
the inference is unreasonable. Regardlessedetislature’s reasonifexcluding RIFs from §
2(b)’s notice requirement, no language insteute excludes RIFed teachers from pursuing
private conferences with the superintendentherBoard. Indeed, §2(specifically provides
that a RIFed teacher may request an “addéi private conference” with the governing body no
later than five days after hedihad an “initial private confererio@ith the superintendent. Ind.
Code § 20-28-7.5-2(f) (applies to teach@ng cancellation proceedings under § 1(e)(3)
(“justifiable decrease in the number of teachpogitions”)). Moreover, § 2(f) and (g) allow
teachers facing cancellations for any of thenptted reasons under 8§ 1(e) to request an
additional private conferenceitivthe governing body withoutraquirement of any notice.
Dowell had a right under chapter 7.5 to requestvafm conference with the Board before a final

decision on the cancellation of his contract.



Third, Dowell argues that the District’s “Redion in Force (RIF) Policy” (a copy of which
he submitted with his response to the Baardotion (Dkt. No. 33-3)) does not require
exhaustion and that the Policy governs, “evemgiat conflicts with IC 20-28-7.5-1(d).” Dkt.
No. 33 at 6. He asserts that the Distripdicy “superseded IC 208-7.5-1(d) because the
policy was bargained for contractually” and “[t]legislature does not hatee right to interfere
with the parties’ right to contratt Dkt. No. 33 at 6-7. He attaell a copy of his contract to his
response. Dkt. No. 33-1.

Dowell onlyassertghat a school corporation’s RIF gy supersedes Ind. Code chap.
20-28-7.5 when the policy was, in some mannengdiaed for. He cites no authority for this
far-reaching proposition. Absent explicit andan authority to theantrary, the Court will
presume that state statutes prevail over scbmrplorations’ policies and teachers’ contracts
where they conflict oare inconsistentSeelnd. Code §§ 20-26-3-4 and 20-26-3-Bort Wayne
Metropolitan Human Relations Commission v. Marathon Gas St@R&N.E.2d 1085, 1089

(Ind. Ct. App. 2010).

®Ind. Code § 20-26-3-5 reads:

(a) If there is a constitional or statutory provisn requiring a specific manner
for exercising a power, a school corgibon that exercigethe power shall
exercise the power in the specifie@nner as a minimum requirement.
(b) If there is not a constitutional statutory provision requiring a specific
manner for exercising a power, a schoaiporation that exercises the power
shall:

(1) adopt a written policy prescrilgra specific manner for exercising the
power; or

(2) comply with a statutory provision permitting a specific manner for

exercising the power.

(c) A written policy under subsection (b)(1) mustaampted by the governing
body of the school corporation.
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In addition, the District’s RIF policyral Dowell's 2012-13 teaching contract confirm the
supremacy of the statute. At its start, theqygbrovides that, “[w]hera reduction in force is
determined to be needed under this policg,glovisions of I.C. 20-28-7.5 will be followed
regardless of past practice,” (Dkt. No. 33-3 &rkamble)), and Dowell’s contract states that
“[t]his contract may be cancelled during its term for any of tleeugds set forth in Ind. Code 20-
28-7.5-1(e) pursuant to the procedures sehforind. Code 20-28-6-8f and Ind. Code 5-14-

3,” (Dkt. No. 33-1, 1 6). There is no other tesfrDowell’s contract tht addresses contract
cancellation or the District’s RIF policy. While Dollvis correct that, with regard to the teacher
appeals process, the District’s RIF policy egrs to contradict IndCode § 20-28-7.5-2 in one
respect—namely, it provides that, following a teaxthconference with the superintendent, the
superintendent’s “initial determination will Ipgesented to the Board of Trustees for final
action” (Dkt. No. 33-3, 1 (A)4), thus skippirgg2(f)’s required opportunity for a private
conference with the Board—in instaes of conflict, the statutoryrtas prevail, absent contrary
authority not cited by Dowell.

Fourth, citing Ind. Code § 20-28-7.5-2(lmdethe District’'s RIFPolicy, Dowell argues
that he “had no notice that he svaequired to meet with the Babof Trustees or that he was
required to exhaust remedies. To hold him te standard, without notice, would be unfair.”
Dkt. No. 33 at 8. He also contends that 82(bXemption of RIF cancellations from its notice
requirement “equitably estops thehool from arguing that telaers are required to exhaust

rights they don’t even know thénave.” Dkt. No. 33 at 9. Because Dowell does not cite any

"The policy’s appeal process differs from fidther respects thate not contradictory,
e.g, the policy provides that RIFed teachers ldh@lnotified of their right to request a
conference with the superintendent and thastherintendent may request the attendance of the
principal who made the preliminary decision. tD¥o. 33-3, 1 (A)4. These provisions only add
to, they do not conflict with, the statutory procedures.
11



supporting authority or otherwiskevelop a legal due processeguitable estoppel argument, the
arguments are forfeited.

Alternatively, his argument is meritlesds already noted, Indiana law requires
exhaustion of administrativemedies, gives Dowell the right toprivate conference with the
Board, and mandates that the statute prevailsa@rary ordinancesules, policies, or
practices. In addition, the Digtt’s RIF Policy specifically ppvides that the statute governs
RIF-based contract cancellations. Finally, iis tase, the superintendent’s letter to Dowell
upholding the principal’s prelimingrdecision specifically notified m that he was entitled to a
private conference with the Board. Dkt. No. 33Therefore, Dowell had sufficient notice of his
right to request a private conégrce with the Board; he, at Iédsad sufficient information to
ascertain his appeal rights.

Fifth, Dowell argues that he was not reqdite exhaust his remedies because pursuing a
conference with the Board wouldvebeen futile for two reasons: first, the Board could offer
no administrative remedy for his constitutional mlaiand, second, the Board takes its direction
from the superintendent and the principal antt lseere hostile toward him. As mentioned
above, Indiana law requires exhaustion even wherissues are constitbnal because it allows
an administrative agency the opfpmity to correct its own miakes, find facts, develop the
record, and resolve the issues on non-congtitatigrounds. Second, @ell fails to explain
why he believes that the Board “takes its diet€ from the superintendent and he provides no
supporting evidence. The only evidence thatites to show that thsuperintendent and
principal were hostile to hirandthat they would use their caoot of the Board to render a
private conference with the Boaitile is the principal’s failure to hire him, post-RIF, for the

open physical education teaching position injtiméor high school. As noted, Dowell alleges
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that he did not receive a telephone call or amrwd®r in response to hegpplication, despite his
favorable evaluations and awards.

Dowell’s claim is grounded on no more thgpeculation and supposition. The facts on
which he relies do not support a reasonable infex¢hat pursuing a private conference with the
Board would have been futile. Dowell did request and attend a private conference with the
superintendent, accompanied by a representatdspite his current cheterization of that
exercise as futile. Even more important, howergathat he pled that “[b]ecause he knew there
would be a job opening at the jonihigh school, in hisepartment, he decidaot to request a
meeting with the Board so that he would not be viewed in a bad light when he applied for the
position,” Dkt. No. 1, 1 14, which directyontradicts his current position.

Dowell has failed to show that exhaustiortlod administrative process with respect to
his state claims was futile and he has pled himself out of that argument.

V. CONCLUSION

Defendant’s Motion for Sumary Judgment for Failure to Exhaust Administrative
Remedies (Dkt. No. 27) BENIED with respect to Plaintiff's federal constitutional claim in
Count | of his complaint and GRANTED with respect to Plaintif state constitutional claim
in Count | and to all claims pled in Counts fidalll. The only claim remaining in this case is
Plaintiff's federal claim that Cfendant violated his rights undarticle I, § 10 of the United

States Constitution.

SO ORDEREDS/29/17 b.) '” . ._j é

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

Copies to all counsel of rebvia electronic notification
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