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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
RUTH ANN JENKINSONand JOEJENKINSON, )
)
Plaintiffs, )
)
V. ) CaseNo. 1:15¢v-00824TWP-MPB

)
NORFOLK SOUTHERN RAILWAY COMPANY )
)
)

Defendant.

ENTRY ON MOTIONS IN LIMINE

This matter is before the Court Bhaintiffs Ruth Ann Jenkinson’s (“Mrs. Jenkinsoai)d
Joe Jenkinson'§'Mr. Jenkinson”)(collectively, “Plaintiffs’) Motion in Limine (Filing No. 95,
andDefendanNorfolk Southern Railway Company(SNorfolk”) Motions inLimine (Eiling No.
98), to exclude certain evidence and testimony at triahr the following reasong?laintiffs’
Motion in Limineis granted in part and deniedin part, andNorfolk’'s Motions inLimine are
granted in part and deniedin part.

. BACKGROUND

Mrs. Jenkinson is an Indiana resident who previously worked at Community Hospital
Anderson. On October 21, 2013, at approximately 11:00 p.m., Mrs. Jenkinson drove her normal
route home from work-northbound on County Rd. 100W in Lafayette Township, Madison
County, Indiana. At the time that Mrs. Jenkinson was driving home, a Norfolk fteagiivas
stopped on a railroad grade crossing intersection at Madison Avenue (“the Crossimigdjk’
crew members, Andrew J. Bragg and Thomas E. Abrell, parked the train at the@nossder

to conduct a mandatory air brake teat. approximately 11:30 p.m., Mrs. Jenkinson approached
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the Crossing and, because it was quiet and completely dark, Mrs. Jenkinson struck tha side of
non+eflectorized Norfolk rail car.

Following summary judgmenthé issues remaining for trial af®: whether federal funds
were used to install crossbuck signs at the Crosgnghether Norfolk acted negligently when
failing to train its crew members on Rule 123 of Norfolk’s operating rules3antether Norfolk
acted negligently in conducting the brake test at the Cigygsither than the Rydman & Fox bean
facility (Filing No. 104)

In their Motion inLimine, Paintiffs seek to prohibiNorfolk from introducingor eliciting
evidence regardinthirty-five topics andNorfolk asks the Court to exclude evidence that falls
within twelvespecific categories.

II. LEGAL STANDARD

“[JJudges have broad discretion in ruling on evidentiary questions during triafayebe
on motions irlimine.” Jenkins v. Chrysler MotoSorp., 316 F.3d 663, 664 (7th Cir. 2002)he
court excludes evidence on a motionlimine only if the evidence clearly is not admissible for
any purposeSee Hawthorne Partners v. AT&T Technologies, B®1 F. Supp. 1398, 1400 (N.D.
lll. 1993). Unless evidence meets this exacting standard, evidentiary rulings must be deférred unt
trial so questions of foundation, relevancy, and prejudice may be resolved in ctohtakl4006-
01. Moreover,denial of a motion in limine does not necessarily mean that all evidence
contemplated by the motion is admissible; rather, it only means that, at the pregeatisteourt
is unable to determine whether the evidence should be exclidiext.1401.

II. DISCUSSION

The partiesrespectivaequestdor orders inimine to prohibit the introduction of certain

testimony and evidence at trele addressed below


https://ecf.insd.uscourts.gov/doc1/07315885759

A. Plaintiffs’ Motion in Limine (Filing No. 95).

Plaintiffs requesan order idimine onthirty-five topics. Norfolkfiled a Response on April

12, 2017, opposing onlifffteen of Plaintiffs’ thirty-five Motions. Eiling No. 111) The Court

will discuss each request turn.

1. Any reference to Plaintiffs’ Motion in Limine.

Plaintiffs unopposed request torohibit any reference to its Motion inmine in the
presence of the jurybecause sucheferencewould be irrelevant and unfairly puglicial, is
GRANTED.

2. Any reference to benefits from a collateral source

Plaintiffs askthe Caurt to prohibit any reference to Plaintiffs’ entittementaay kind of
benefis from a collateral sour¢dased on IndnaCode § 344-36-2. The Court notes thahd.
Code 8§ 344-36-2has been repealed and replaced Wwith Code § 3414-1-2, effective March 12,
2010. Section34-44-1-2explains:

[i] n a personal injury or wrongful death action, the court shall ahevadmission

into evidence of . proof ofcollateralsourcepayments other thaA) payments of

life insurarce or other deatbenefits (B) insurancebenefitsthat the plaintiff or

members of the plaintiff's family have paid for directly{G) payments made by:

() the state or the United States;(ipy any agency, instrumentality, or subdivision

of the stateor the United Statesthat have been made before trial to a plaintiff as

compensation for the loss or injury for which the action is brought.

Ind. Code Ann. § 3414-1-2. Plaintiffs’ unopposed request to exclude any reference to benefits
from a collaterabourceis GRANTED.

3. Any reference to Norfolk being personally liable for damages

Plaintiffs unopposedequesto prohibit any reference to Norfolk beingrpenally liable

to pay any judment rendered in this case GRANTED.
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4. Any reference tophotographs, articles, or demonstrative video tapewithout
tendering such exhibits to the Court and Plaintiffs’ counsel outside the
presence of the jury

Plaintiffs askthe Courto excludeanyphotographs, articles, or demonstrative video tapes
unlessNorfolk tendes suchexhibitsto the Court and Plaintiffs’ counseltsidethe presence of
the jury The parties should have already disclosed all exhibits according@ase®anagement
Plan and prerial orders. In addition, the parties are requiredsubmit exhibit binders and other
exchanges such that plhotographs, articles, or demonstrative video tapes will be disclosed prior
to trial. The CourtDENIES Plaintiffs’ requestor additional disclosurelsecausdlaintiffs have
presented no evidentiary basis for such a requirement.

5. Any reference to Plaintiffs’ prior claims for personal injury, workers’
compensation, or other benefits

Plaintiffs unopposedequesto prohibit any reference to prior claims made by Plaintiffs
for personal injury, workers’ compensation, or medical benefits of any, kecdause such
reference would be irrelevant and unfairly prejudic@GRANTED.

6. Any reference to prejudgment interest

Plaintiffs unopposed request fohibit any reference to pjadgment interest that will
be added to any actual damages awarded in thiSCGSANTED.

7. Any reference to Plaintiffs dismissing previously alleged claims agast
previously named defendants, includindf he Andersons Inc.

Plaintiffs rely onRules 401, 402 and 403 when requesting the Court to prohibit any
reference tgpreviouslydismissedclaims against previously named defendants, includimg
Andersons Inc. In response, Norfolk notes that Plaintiffs dismis$&& Andersns Inc. after

determining that a “reflectorization” claim is preempted by federal it does not intend to



offer such evidence unless Plaintiffs open the déacordingly, Plaintiffs’ Motion in Limineis
GRANTED.

8. Any reference to Plaintiffs’ jury consultant.

Plaintiffs unopposed requesb prohibit any reference t®laintiffs hiring of a jury
consultanis GRANTED.

9. Any testimony from Carl Sanders or any other expert withess who was not
disclosed during discovery

Plaintiffs ask the Court toexclude any expert withessho was not disclosed during
discovery,specifically Carl Sandersbhecause Norfolk failed to produce Sanders for deposition.
In response, Norfolk argues that Plaintiffs were aware of Sanders and cualdugpoenaed
Sandersatany time after he filed his Declaration on September 16, 2016.

The Court is unable to determine froRlaintiffs’ Motion in Limine and Norfolk’s
Responsewhether tlere are grounds for excluding Sandef$e parties should be prepared to
discuss thigssue at the final pretrial conferenc€or this reason, the Court takes this issue of
Plaintiffs’ Motion in Limineunder advisement

10. Any testimony from fact withesses who were not disclosed during discovery

Plaintiffs unopposed requett prohibitNorfolk from calling any factvitnessesvho were
not disclosed during the course of discoverRANTED. This motion applies to both parties.

11. Any testimony that Norfolk did not have a responsibility or obligation to warn
motorists of an extra-hazardous mssing

Plaintiffs ask the Court to prohildigstimonythatNorfolk did not have a responsibility to
warn motorists of an extra-hazardous crossing. The Court firstthatésconcluded as a matter
of law thatthe Federal Railroad Safety Act (“th&ct”) preemps a plaintiff from asserting state

law tort claims regarding the inadequacy of warning signs and deviwre federal funds were




used to install the deviceSeeCSX Transp., Inc. v. Easterwqd&®D7 U.S. 658, 671 (1993) (noting

the Actpreemps state tort law claims against a railroad, alleging that warning devices thstalle
with federal funds are inadequatBprfolk S. Ry. Co. v. Shanklis29 U.S. 344358 (2000).The
Court also concluded thatmaterial issue of fact remains regarding whetibgeral funds were
used to install crossbuck signs at the Crossiag.ordingly, the CouDENIES Plaintiffs’ Motion
in Limineregarding this evidence.

The Court notesthat Plaintiffs’ desire however,can be advanced through a jury
instruction. For example, thjury can be instructed thdtthey findfederal funds were not used
to install crossbuck signs at the Crossing, then Norfolk had the obligation to warn tea@tbais
extrahazardous crossing.

12.  Any testimony that Norfolk had no duty to evaluate and determine the
adequacy of the warning devices at the Crossing

Plaintiffs askthe Court to prohibitestimonythat Norfolk did not have a duty to evaluate

and determine the adequacy of the warning devices at the Cro$siegCart againnotes that a
material issue of fact remains regarding whether federal funds were ussthliccrossbuck signs

a the Crossing and, if sthe Act preems Raintiffs from asserting state law tort clairagainst
Norfolk regarding the inadequacy warning signs and deviceSeeEasterwood507 U.Sat671
(noting the Actpreemps state tort law claims against a railroad, alleging that warning devices
installed with federal funds are inadequa&h)anklin 529 U.Sat 358. Becausea material issue

of fact remains regarding whether federal funds were used to install clossgne at the
Crossing, the CourDENIES Plaintiffs’ Motion in Limine regarding this evidence.Again,

Plaintiffs’ desire can be advanced throughrestructionto the jury.



13. Any testimony that Norfolk had no duty to maintain or install adequate
warning devices

Plaintiffs askthe Court to prohibitestimonythat Norfolk did not have a duty to maintain
and install adequate warning devices at the Crosskay the reasons listed above, the Court
DENIES Plaintiffs’ Motion in Limineregarding this evidence

14. Any testimony that it is the Government’s duty to maintain and install
adequate warning devices

Plaintiffs askthe Court to prohibit testimony thatis the Government’s duty tmaintain
and install adequate warning devices at the Crossling. CourtDENIES Plaintiffs’ Motion in
Limineregardinghe dutybecause enaterial issue of fact remains regarding whether federal funds
were used to install essbuck signs at the Crossin§eeEasterwood507 U.S. at 671Shanklin
529 U.S. at 358.

15. Any testimony that it is the Government’'s duty to evaluate and determia
whether warning devices should be upgraded or other safety measures should
be implemented

Plaintiffs askthe Court to prohibit testimony that it is the Government’s duty to evaluate
and determine the adequacy of the warning devices at the CroBsinthe reasons stated above,
the CourtagainDENIES Plaintiffs’ Motion in Limineregarding ths evidence.

16. Any testimony that Norfolk is not permitted to install flashing lights, gates or
street lights at the Crossing

Plaintiffs seekto prohibit testimony tha¥lorfolk is not permitted to install flashing lights,
gates or street lightst the Crossing.In response, Norfolk contends that it cannot unilaterally
install flashing lights and gates without State apprawdlopposes Plaintiffs’ Motion to the extent
that Plaintiffsseek to bar suclegtimony Accordingly, the CourDENIES Plaintiffs’ Motion in
Limine to the extent thaPlaintiffs seek to baevidencethat State approvas required before

instaling flashing lights and gates.



17. Any testimony that street lights are “warning devices” subject to federal
preemption.

Plaintiffsaskthe Court to prohibit testimony that street lights are “warning devices” subjec
to federal preempn, because there is no basis in law or fdotresponse, Norfolk argues that
under the Act, passive warning devicaaeans those types of traffic control devices, including
signs, markings and other devices, located at or in advance of grade crossintljsate the
presence of a crossirgut which do not change aspect upon the approach or presence of a train
See23 C.F.R. § 646.20demptasis added).Norfolk contends that the purpose of street lights
would be to illuminate a crossing in order tdlizate the presence of a train. Neither pagyg
presented evidenapecifically stating whether street lights are indeed “warning devices” under
the Act. Without suchevidencethe Court cannotieterminethe admissibility of this evidence.
Accordingly, the CourDENIES Plaintiffs’ requesfor a motion inimine.

18. Any testimony that the State of Indiana never determined whether the
Crossing was extra-hazardous.

Plaintiffs unopposed motion to prohildigstimony that Indiana never determined whether
the Crossing was extfaazardous iSRANTED.

19. Any use of “Operation Lifesavers”.

Plaintiffs unopposed motion to prohibit any reference to or use of “Operation Lifesavers,”
which Plaintiffs describe as a routine educational mbtliia to educat the citizens prior to or
during trialis GRANTED.

20. Any attempt to tamper with the jury pool by using advertisementsto suggest
drivers are responsible for crossing collisions

Plaintiffs unopposed motion to prohikdny attempt to tamper with the jury pool by using

advertisements that suggest drivers are responsible for crossing ColSERANTED.



21. Any reference to charges or citations issued by police for past collisions &gt
Crossing

Plaintiffs unopposed motioto prohibit any reference to charges or citations issued by
police officers as a result of past collisions at the CrossiGRANTED.

22. Any evidence or testimony lacking personal knowledge

Plaintiffs askthe Courtto prohibit testimony from any witnesthat lacks personal
knowledge, except the parties’ designated corporate represent@taiatiffs contend that such
testimony wouldconfuse and mislead the jury, as well as unduly prejudice Plaintiffkile
speculativaestimony will not be allowed during trial, and the parties should not attempt to elicit
such testimony, the Court declines at this stage of the litigation to pkdaekaet prohibition on a
broad category of testimony without the context of specific questions adbeally asked during
trial. For this reason, the CoWENIES this section of Rintiffs’ Motion inLimine

23. Any reference to Plaintiffs’ failure to call a witness to testify

Plaintiffs seeko prohibit any referenc® Plaintiffs failing tocall a witness to testify that
is equally available to both partieblorfolk does not oppose this requestimine. Accordingly,
the CourtGRANTS Plaintiffs’ Motion in Limineregarding this evidence.

24. Any testimony from police officers regarding the cause of the collision

Plaintiffs unopposed motioto exclude testimony from police officers regarding the cause
or contibuting cause of the collision GRANTED.

25. Any reference to the date Plaintiffs hired lawyers in this matter

Plaintiffs unopposed motioto prohibit any reference the date that Plaintiffs hired an

attorney in this mattes GRANTED.



26. Any reference to a verdict in favor of Plaintiffs being taxfree.

Plaintiffs unopposed motion to prohibit any referencéhi fact thasome or all of any
verdict rendered in favaf Plaintiffs will be tax free iSRANTED.

27. Any suggestion that Plaintiffs bear the sole burden in this case

Plaintiffs unopposed motioto prohibit any suggestion thBtaintiffs bear the sole burden
in thiscase because such suggestion would be a misstatement of th6SRANTED.

28. Any reference to crossbuck signs having a similar effect as “yield” signs

Plaintiffs rely onInd. Code 8§ 21-8-39 whenrequeshg the Court to exclude any
testimony or suggestion that crossbuck signs have a similar effgotlal signs or that a motorist
must stop and yield to trains at grade crossii@gction 921-8-39 explains

Whenever a person who drives a vehicle approaches a railroad grade crossing, the

personshall stopwithin fifty (50) feet but not less than fifteen (15) feet from the

nearest track of the railroad andhy not proceed until the person can do so safely

underthe following circumstances:

(4)When an approaching train or othertosck equipment is plainly visible
and is in hazardous proximity to the crossing.

Ind. Code § 9-21-8-39 (emphasis added).

The Court concludes that Plaintiffs’ reliance on28198-39is misplaced because, contrary
to Plaintiffs’argument, the statute supports the contentiorthamilar to a yield siga-motoriss
must stop and yield to a train or other plainly visiblet@ek eqipment within proximity to the
Crossing. Bcause notherevidentiary support has been providedexcluding such reference,
the CourtDENIES Paintiffs’ request.

29. Any layperson testimony reqgarding the legal duty to drive at all times with
high beams

Plaintiffs argue that the Court should exclude any lay testimony regarding the legal dutie

of amotorist including the duty to drive at all times with high beams, because such testanony

10



improper pursuant to Rules 6041, and 702 The Court concludes, and Norfolk does not dispute,
that lay witness testimony regarding the legal duties of a nsdteihould be excluded at trial.
Accordingly, the CourGRANTS Plaintiffs’ Motion in Limineregarding this evidence.

30. Any reference to evidencethat was not identified to Plaintiffs during
discovery.

Plaintiffs unopposed motioto excludeanyreferencdo documents, materials, testimony,
exhibits or other evidence that should have been, but wapradticed to Plaintiffs during
discovery, including any testimony or statements taken by railroad ereplafter the collision
is GRANTED.

31. Any accusation that Plaintiffs’ expert withesses, consultants or attorneys
trespassed on the railroad’s rightof-way.

Plaintiffs unopposed motioto prohibit any testimony that Plaintiffs’ expert witnesses,
consultants, and or attorneys “trespassed” on the railroadisafigiiy, because such testimony
has no relevand®e the issues before the CourtGRANTED.

32. Any reference to Mrs. Jenkinson’s prior _use of alcohol or controlled

substancesor any suggestion that Mrs. Jenkinson was impairedt the time of
the collision.

Plaintiffs unopposed motion forohibit testimony regarding Mrdenkinson’srior use of
alcohol or controlled substances, as well as any suggestion thakeMkgsorwas intoxicated or
impaired at the time of the collisipis GRANTED.

33. Any reference to Mrs. Jenkinson’s familiarity with the Crossing prior to the
collision.

Plaintiffsrequesthe Court to prohibit antestimonythatMrs. Jenkinson was familiar with
the Crossing prior to the collision because such testimawd bespeculatre or would require
reliance on hearsayWhile speculation omadmissible hearsay will not be allowed during trial,

and the parties should not attempt to elicit such testimony, the Court declines agthisf $kee

11



litigation to prohibt this testimonywithout the context of specific questions actually being asked
during trial. Additionally, Norfolk presents evidence that Mrs. Jenkinson, herself, previously
testified that she was familiar with the Crossing prior to the collision. Foribases, the Court
DENIES PMaintiffs’ Motion in Limineregarding this evidence

34. Any reference to Mrs. Jenkinson “hurrying” at the time of the collision

Plaintiffs unopposed motioto excludeanyreferencahatMrs. Jenkinsonvas ‘hurrying”
at the time of the collisiois GRANTED.

35.  Any testimony that a railroad has no duty under any circumstances to warn
the public of the presence of a train on a crossing

Plaintiffs ask the Court to prohibit testimony tha railroad has no duty under any
circumstanceso warn motorists and the public of the presence of a train on a croBsagtiffs
rely on Central Indiana Ry. Co.when assertinghat it is for a jury to determine whether the
Crossing was ultrhazardousand to infer such knowledge tioe railroad See Cent. Indiana Ry.
Co. v. Anderson Banking C@52 Ind. 270, 275 (1969) (holding evidence that a railroad crossing
was not illuminated and that two buildings obstructed the view of the crossing isieniffio
allow the jury todetermine that this crossing was dangerous to an-eawardous extent and to
infer this knowledge to the railroad”).

In response Norfolk argues thathe remedy for an “extraazardous” crossing may be to
install different or additional warning devicémwever,the issue of whether a grade crossing has
become ‘extra hazardous’ is irrelevant in determining a railroad’s cikilitiawhere, as in the
instant case, warning devices have been installed with federal funds undesca gwpyoved by
the FHNVA.” See Randall v. Norfolk S. Ry. €800 N.E.2d 951, 956 (Ind. Ct. App. 2003).

As previously stated, because the Court found as a matter ofidaa genuine issue of

material fact exists regarding whether federal funds were asedtall crossbuclsigns atthe

12



Crossing and therefore, a motiorlimine is not appropriatdnstead the jury can bappropriately
instructed that if the find that federal funds were not used to install crossbuck signs at the
Crossing, them railroad haghe obligatian to warn motoristand the publiof an extrahazardous
crossing.

B. Norfolk’s Motions in Limine (Filing No. 98).

Norfolk request an order inlimine on twelve topics. Plaintiffs fled a Response in
Opposition toNorfolk’s Motion in Limine on April 12, 2017 opposing onlyeight of Norfolk’s
twelverequests (Filing No. 105) The Court will discuss eachquesin turn.

1. Any “Golden Rul€' arguments

Norfolk asks the Court to prohildlaintiffs andPlaintiffs’ counsel from asking the jury to
stand inPlaintiffs’ shoes—a practice known as the “Golden Rule” arguméfA] ‘Golden Rule’
appeal in which the jury is asked to put itself in the defendant’s postiomversally recognized
as improper because it encourages the jury to depart from the neutrality andechiecase on
the basis of personal interest and bias rather than on the evidéhuged States v. Roman92
F.3d 803, 806 (7th Cir. 2007itation and quotation marks omitte@prayRite Service Corp. v.
Monsanto Cq.684 F.2d 1226, 1246 (7th Cir. 1982) (Golden Rule remark is “clearly improper”).
The CourtGRANTS the motion inlimine andthe parties are to refrain from asking the jury to
stand ineitherparties’ shoes.

2. Any reference to Norfolk’s worth or relative wealth.

Norfolk’'s unopposed motioto exclude any testimony or referencéNtorfolk’s wealthor
financial resources GRANTED. SeeAdams Labs., Inc. v. Jacobs Eng'g..Ct61 F.2d 1218,
1226 (7th Cir. 1985) (holding reference to the comparative size and financial wealth otitee pa

was improper).“Courts have held that appealing to the sympathy of jurors through references to
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therelative wealth of the defendants in contrast to the relative poverty of theffdas improper

and may be cause for revers#lthe wealth and size of a corporation are not at issue, counsel is
bound to refrain from making reference to such sizensalth, or bear the risk of an unfavorable
appellate reception.1d. (quotingDraper v. Airco, Inc, 580 F.2d 91 (3d Cir.1978).

3. Any reference to Norfolk’s objections to Plaintiffs’ discovery requests

Norfolk’'s unopposed motiorio exclude testimonythat Norfolk objects to some of
Plaintiffs’ discovery request because such testimony is irrelevang igshes remaining for the
Courtis GRANTED.

4. Any testimony that the Crossing could have been made “safer”.

Norfolk asksthe Courtto excludetestimonythat the Crossing could have been made safer
or improved because such testimony is irrelevant and likely to misleadrdusethe jury. See
Stillman v. Norfolk & W. Ry. Co811 F.2d 834, 838 (4th Cir. 198(Holding the tistrict court
acted proprly in sustaining the Railroad’s objection to [Plaintifftetimony concerning a safer,
alternative way tanstall gears in railroad car&iecausethe question the jury had to decide was
whether the Railroad.. exercised reasonable care for the safetjP&dintiff], not whether the
Railroad could have employed a safer method for installing’'gears

In response, Plaintiffs contend that if a jury reaches the conclusion that thengeas
extrahazardous then the jury will be asked to determine if Norfekdureasonable careds
previously stated, because the Court found as a matter of law that a genwroé resiterial fact
exists regarding whether federal funds were used to install crossbuck sitres @rossing,
Norfolk’s Motion in Limine regarding this evidence BENIED. SeeEasterwood507 U.S. at
671 (noting the Acpreemps state tort law claims against a railroad, alleging that warning devices

installed with federal funds are inadequat&)anklin 529 U.S. at 358.Again, the jury can be
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instructed that if they finfederal funds were used to install crossbuck signs at the Crossing, then
a railroaddoes not have the obligation to improve or make the Crossing safer.

5. Any lay witness testimony regarding the “dangerousness” of trains occupwy
the Crossing

Norfolk asks the Court to exclude any lay opinions that the Crossing was dangerous
because such evidence is irrelevant and will not assist the jury in determivetigewa motorist
exercising due care could safely travel over the Crossingfolk alsopoints to Rule 402 and 403
when arguinghat such testimony isrejudicial and would force the jury to conclude that Norfolk
should be held liable for allowing a “dangerous” crossing to exist.

The Court notes thaine ofthe issues remaining for tried whether federal funds were
used to install crossbuck signs at the Crosamdy if so, whether Norfolk acted with negligence
whenfailing to provide additional warnings and whearking the train across the CrossiAg
causing it to be ultrhazardous. Laypersonsiay testify to their personal observations.
Accordingly, the CourDENIES Norfolk’s request to prohibitay testimonyreferences tdhe
Crossing being “dangerolis

6. Any reference to prior, unrelated accidents

Norfolk asksthe Court to exclude any referenceptior, unrelated accidentOver the
course of approximatelirty-one years, six accidendscurred at the CrossingNorfolk argues
that such evidence, as well as any other grade crossing accidents involrfivlgy Biod its crews
irrelevant and too remote in timé addition, Norfolk contends the prior accidents at the £ings
are distinguishablerdm the accident in this casecause in the prior accidertke trains were
traveling throughthe Crossingratherthan stationed at the Crossing.

Seventh Circuit“precedents recognize that other accidents are generally deemed

admissible both to prove the existence of a defect or danger in a location or a produchand to s
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that the defendant had notice of the defect or danger, so long as the othentacara
‘substantially similar'to the accident at issue in the litigatiorMihailovich v. Laatsch359 F.3d
892, 908 (7th Cir. 2004)n response, Plaintiffs contend that the six prior accidents at the Crossing
are substantially similar becausenigtoristsdrove below or tathe speed lintj 2) there werao
track signals3) there were no flashing liglsignalsor automatic gates; 4hére wereno street
lights; 5) a train obstructed the track; and 6) motorists collided with the side of Netti@lii.

The CourtDENIES Norfolk’s request toexclude referenseto prior accidents at the
Crossingoecausgf federal funds were not usgglich testimony is relevant to the issue of whether
Norfolk is negligent for failing to provide additional warnings at the Crossing.

7. Any testimony that Norfolk left an “unreflectorized” railcar on the Crossing.

For the easons explained in the sectalrowe concerning the “dangerousness” of trains on
the Crossing, the CouBENIES Norfolk’s motion to exclude testimorthat Norfolk left an
“unreflectorized” railcar on the Crossinff.federal funds were not used, such testimony is relevant
to the issue of whether Norfolk is negligent for failing to provide additionahiwgs at the
Crossing.

8. Any reference to Mrs. Jenkinson having or being treated for PTSD

Norfolk asks the Court to excludestimony alleging Ws. Jenkinson suffers from Pest
Traumatic Stres Disorder (“PTSD”) because Plaintiffs failed to properly disclos®BirSavage,
Mrs. Jenkinson’s social worker, or any other witness who is competent to diagr&RBe&Buant
to Rule 702 Norfolk also points to Plaintiffs’ medical expert, Dr. Rab@&regori’'s testimony
that it is less likely Mrs. Jenkinson suffers from PTSD.

In responsgPlaintiffs argue that they disclosed Dr. Pat Savage in “Plaintiffs’ Supplkame

Disclosures” on March 22, 2016, well before the discovery deadlihd®r. Pat Savage was
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properly disclosed, such testimony would be progderaddition, the Court has found that Dr.
Gregori is qualified to testify regarding his medical opiniorsor these reasons, the Court
DENIES Norfolk’s request teexcludereference taMrs. Jenkinson having or being treated for
PTSD

9. Any testimony that Norfolk violated Indiana’s “Blocked Crossing” statute.

Norfolk seekgo exclude testimonthat itviolated Indiana’s “Blocked Crossing” statute
The Court concludes, aitlaintiffs donot dispute, that any evidence regarding Norfolk violating
Indiana’s “Blocked Crossing” statughould be excluded at trial. Accordingly, Norfolk’s Motion
in Limineis GRANTED.

10. Any testimony that the “sight distance” was obstructed in the four quadrants
of the Crossing

Norfolk argues thathe Courtshouldexclude any testimony that the “sight distance” was
obstructed in the four quadrants of the Crossing because such testimonywuaritreteler Rule
402 and fails to asgishe trier of fact indeterminingthe issueshat remairfor trial pursuant to
Rules701 and 702 SeeBickley v. Norfolk & W. Ry. Co60 F. Supp. 2d 732, 736 (N.D. Ohio
1998) (stating theevidence regarding the obstructedwief other quadrants o& crossing
“standingalone’ could not ‘lead a reasonable jury to find thiaétcrossing was extt@gazardous”).

In response, Plaintiffs argue that the sight limitations at the Crossing aranteiewhether the
Crossing is ultrdnazardous. fe Court declines at this stage of the litigatiorptohibit this
testimony without the context of specific questions asked during &a@i.this reason, the Court

DENIES this request inimine
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11. Any testimony that Norfolk requires workers to wear reflective vests and
employees to ativate emergency flashers or disable Norfolk’s motor vehicles

Norfolk seeks toexclude any testimonthat it requires its roadway workers to wear
reflective vests and its employees with disabled vehicles to activate thegesimyerflashers
because such evidence is irreleuamder Rule 402 and fails to assist the trier of fact in deteng
the issuesamaining for trial pursuant to R@&01 and 702In responseRlaintiffs argue that such
evidence is relevant regarding Norfolk’s duty to warn motori$tse Court declines at this stage
of the litigation to prohibit this testimony without contexisfecific questions asked during trial.
For this reason, the CoUDENIES thisrequesin limine

12. Any testimony from Mr . Jenkinson regarding the hazards presented by the
Crossing or by stationary railcars.

Norfolk asks the Coutb prohibitany testimonyrom Mr. Jenkinson regarding the hazards
preented by grade crossing or any opinions regarding the factors that lead ¢ocgrasing
accidents. The Court concludes, and Plaintiffs do not dispute, siiah evidence should be
excluded at trial. Accordingly, Norfolk’s Motion in Limineis GRANTED.

V. CONCLUSION

For the foregoing reasonBlaintiffs Motion in Limine (Filing No. 99 is GRANTED in
part and DENIED in part, andNorfolk’s Motions inLimine (Filing No. 99 areGRANTED in
part and DENIED in part. An order inlimineis not a final, appealable order. During the course
of the trial, if the parties believe that evidence being offered is inadmissiblelevant, counsel

may approach the bench and request a hearing outside the presence of the jury.

Qg ety

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana

SO ORDERED.

Date 4/17/2017
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