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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION
NEW SUNSHINE LLC, et al., )
)
Plaintiffs, )
)
V. ) Cause No. 1:15-cv-825-WTL-DML

)
WILLIAM E. GALLAGHER, et al., )
)
Defendants. )

ENTRY ON MOTION FOR TEMPORARY RESTRAINING ORDER

This cause is before the Courtthie Plaintiffs Motion for a Temporary Rstraining
Order (Dkt. No. 5). The CourtDENIES the motion for the following reasons.

The relevanfactsare asfollows. TheDefendantpurchasedn excessof $330,000.00
worth of productgrom thePlaintiffs, usng a creditcad.! The Plaintiffs dlegetha the products
wereshipped to the Defendantsicthatthe Defendantseceived them. Ae Defendantallege
that heyneverreceivedthe products theythuscancelledher creditcad chargesresultingin
chargeback noftfications beng sent tothe Plaintiffs. In theirbrief, the Raintiffs arguetha the
“credit cardchargesdnitially incurred byDefendantand intended foPlaintiffs remain
potentiallysubjectto additionaimproperchargebacksby [the Defendants], which would further
damage Piatiffs for up to aotal of . . . $330,000.” Dkt. No. 6 & Thus, he Paintiffs request
that “the Courtgrantatemporaryrestrainingorder . . . enjoiningefendants . . rom further

damaing Plaintiffs by producingor maintainingcreditcaid charge backsr otherwise

! ThePlaintiffs alsoallege that the Defendantsve themapproximately$1.1 million
pursuanto adistributorship agreement and promissory notes.
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preventingPlaintiffs from receiving frontredit card companies the payments previously
chargedvy Defen@nts and due to Plaintiff$’ 1d. at 5.

The Plaintiffs motion is brought pursuant to Federal Rule of Civil Procedure 65(b),
which provides tha&“court may issue a temporary restraining ordeif specific facts in an
affidavit or a verified complaint clearly show that immediate and irreparghblg itoss, or
damage will result to themovant[.]” See Chicago United Indus,, Ltd. v. City of Chicago, 445
F.3d 940, 944 (7th Cir. 2006)Rteliminary relief is properly sought only to avert irreparable
harm to the moving party).”

The Court findghat the Plaintiffs have failed to show that irreparable harm will result
without the temprary restraining orderThe Plaintiffs allege th&tfil mmediate and irreparable
injury . . .will result to PlaintiffS and that anydelay in granting the relief sought herein will
likely produce even more additional chalzgeks. . . thus furtheirreparablydamaging
Plaintiffs, who are unlikely to otherse receive due payment for theducts they have already
shipped tothe Defendants] Dkt. No. 5 § 8. The problem is that the injury or damage to the
Plairtiffs is in the form of moneySeeid. § 3(noting that there ia “risk of further charge backs,
up to and including as much as $330,000 or more, in total, all of which increases furthea the tot
account receivabliealance due to Plaintiffsif unremedied—before interest, fees and cots.
see also Dkt. No. 16 at 6 (“he harm described is by its very natw@mpensable in money)”
As many courts have notedaln injury compensable in money is not ‘irreparable,” so an

injunction is unavailable.Classic Components Supply, Inc. v. Mitsubishi Electronics Am,, Inc.,



841 F.2d 163, 164 (7th Cir. 1988). Simply pbere has been rehowingmadeby the Plaintiffs
that they will suffer irreparable harm without a temporary restraining érder.

The Court also noteshe fact thatthe parties have agreed that Plaintiffs’ legal remedies
for [the Defendantgbreach of the Agreement are inadequaseriot dispositive. Dkt. No. 6 at 5;
see Dkt. No. 1-1, Exh. A, section 5.5 (“Any violation or threatened violation of this Agreement
by Distributor will cause the @npanyto suffer irreparable harm for which tleewill be no
adequate remedy at ldW. Courts ‘tharacteristically hold thas{ich stipulatiorisalone are
insufficient to support a finding of irreparable harm and an award of injunctive r&ahino
Video Satellite, Inc. v. Echostar Satellite Corp., 356 F.3d 1256, 1266 (10th Cir. 200ge also
Smith, Bucklin & Assocs. v. Sonntag, 83 F.3d 476, 481 (D.C. Cir. 1996) (“Althouttere is a
contractual provision that states that the company has suffered irregaaail if the employee
breaches the covenant and that the employee agrees to be preliminarily er@rimditself is
an insufficient prop.”).

For the reasons set forth abotreg Plaintiffs’ Motion fora TemporaryRestraining @der
(Dkt. No. 5)is DENIED. o z

SO ORDERED®/4/15 Wkisn J

Hon. William T.Lawrence Judge

United States District Court
Southern District of Indiana

Copies to all counsel of record via electronic notification

2 Courts haveecognized certain situatiofiwhere a temporary loss of funds could be
irreparable:where damages would cortm late to save the plaintéfbusinesswhere the
plaintiff may not be able to finance the suit; where the defendant is judgmentgdafhere
the nature of the loss makes damadjgsficult to calculate. Somerset House, Inc. v. Turnock,
900 F.2d 1012, 1018 (7th Cir. 1990). elaintiffs have failed toleege facts to support any of
thesesituations



