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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

LOUIS R. PASTORE,
Plaintiff,

V. CaseNo. 1:15ev-00892TWP-DKL
DUSTIN DIXON, Sergeant, in individual
capacity as officer of the Hamilton County
Sheriff's Departmentand

NATHAN A. BIDDLE, Deputy, in individual
capacity as officer of the Hamilton County
Sheriff's Department,

N N N N N N N N N N N N N N

Defendants.

ENTRY ON MOTION FOR SUMMARY JUDGMENT

This matter is before the Court @nMotion for Summary Judgmeriled pursuant to
Federal Rule of Civil Procedure 56 by Defenddhistin Dixon ( Sergeant Dixon’) and Nathan

A. Biddle (“Deputy Biddle”) (collectively “Defendants”)(Filing No. 38) Duringa traffic stop

by police officers, Plaintiff Louis R. Pastore (“Pastore”) was severglyed when golice dog
wasreleased ohimas he attempted to exit his vehidBn May 8, 2015, Pastore filed a Complaint
asserting that the Defendants used excessiveifoweelation of 42 U.S.C. 81983 by usingaty
millimeter foam projectile lauwher and a police ¥ when arresting him(Filing No. 1-1.) On
July 6, 2016Defendantdiled a Motion for Summary Judgment, asserting thay are entitled to
qualified immunity and they did not use excessive force. For the following reasonspuhe C
GRANTS in part andDENIES in partthe DefendantsMotion for Summary Judgment.

l. BACKGROUND

Except where noted otherwisbgtfollowing factsreflect Pastore’s account of the events
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as well as evidendeom the police ircar videos. As with any summary judgment motion, the
facts are reviewed in thight most favorable t@astorethe nonmoving party, and the Court draws
all reasonable inferences astores favor. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
255 (1986)Zerante v. Del.uca, 555 F.3d 582, 584 (7th Cir. 2009).

On March 7, 2014 after taking antidepressant medigisenoking a marijuaneigarette
andconsuming fouor five alcoholic beverage Pastordeft the Moon Doglavernlocatedon
96th Streefjusteastof KeystondParkwayin Indianapolisjndiana.Pastoreentered his vehicle and
headedvesttowards KeystonParkwayat approximately 11:50 p.rivhile driving his patrol car
easton 96thStreetfrom KeystoneParkwaytowards the Moomog Tavern Andrew Zellers an
officer with the CarmelPolice Department observedPastore’sleeptravelling at a high rate of
speedand switching lanes without using a turn sigr@fficer Zellersvisually estimatedthat
Pastore was driving at speedof fifty -five miles per hourin athirty-five miles per hour zone.
Officer Zellels madea U-turn andactivatedhis emergencyights as he pulled behind Pastore’s
vehicle Because the vehicle did notmediatelystop,Officer Zellers activatal hispolice sirenas
he intended to issue ations for the traffic violations he had witnessed.

Pastorénad his windows up and his radio on. diié notseethe policdights or hearOfficer
Zellers sirenuntil heapproachea left turn laneat the intersectionof 96th StreetandKeystone
Parkway Officer Zellers believes this wasearly one minutafter he activated his equipment.
Because his vehicle was in the left turn lane dh®ireef Pastore considered the safest place to
pull over was after he went through tinéersection Thus, heaurned left and travelled through

the intersection of 36 and Keystone ParkwayAfter turning left,Pastorepulled onto theight

! The Defendants designated as evidenceviideo-clips from Carmel Police Department's@ar Video
Equipment relating to the March8 2014 extraction of Plaintiff Louis R. Pastore from his vehicleNMnd
Pastore’s arrest. (Sééing No. 40and 42).
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shoulder of southbound KeystoRarkway. Pastore was not certain that he was the subject of the
traffic stop, so he continued to roll slowily the shoulder lane. Hmade a complete stop after
severalsecondsaindthenplacedhis vehicleinto park.Unsure as to why he had been pulled over,
Pastoreremained in his vehicle anaaited for the officer to approach his car and ask for his license
and registration. HoweveQfficer Zellers did not approach Pastorelsep and remained
approximatelythirty feetbehind Pastofs vehicle Meanwhile, Pastore fell asleep (or passed out)
while waiting for Officer Zellers to approach Weep. While he was asleep and unresponsive in
his driver’'s seat, Pastore vomited on himself and on his driver’s side window.

Officer Zellersexitedhis patrol caibut still did not approach Pastordeep instead, he
stood by his vehicléhirty feet awayandcommandedPastoredo put his hands outside the window.
Pastore did not hear the commands due to the distaafe, noise and because by this time had
alreadypassed out. When Pastore did not reéplyhe initial commandover the course aight
minutes,another officemwith the CarmelPoliceDepartmentvho had arrived on the scedehn K.
Govin, used a loud speaker and continued commanding Pastore to place his hands outside of the
window. Officer Govin also remained at least thirty feet behind Pastore’s vehiclenade the
commands in both English and Spanizistoregaindid not respondrheofficers noted that Pastore
was laying down and appeared to be passed out in the frorfbseatthereaftenfficers received
information through theidispatch radisthatthe vehicle was registered touis Pastore and that
Pastordnad a driving statusf “Suspendindnfraction” aprior arrest for Operating While Intoxicated
in 2010, as well as fadperating While Intoxicatednd Resisting Law Enforcement in 2013

At 12:13 a.m., twentjive minuteshadelapsed since Officer Zelldiisst pulled Pastorever.
Severalofficers fromthe Hamilton CountySheriff's Departmentand CarmelPolice Department

hadarrivedon the sceneSergeanDixon heard about the incident on his radio and offered his



assistance, noting that he was nearby with k& Ribo. Filing No. 334.) Deputy Biddle heard

Officer Zellers radio for assistanc® he also traveled to the scene. Stene were nine police
officers in totalon the scene, including the Defendar@srgeant Dixorand Deputy Biddle
Pastore remained unresponsarel passed out in the front seat of his vehleteor to Sergeant
Dixon’s and Deputy Biddls arrival to thescene, Officer Govitnadcommanded Pastore to get
out of theJeep or havill be bit. Officer Govin repeated similatatemergat 12:14 a.m. and 12:16
a.m. Sergeant Dixon did not observe any movement in Pastore’s vehicle or hearaspmase

to the wanings. Eiling No. 393 at 2)

The officers closed southbound Keystone Avenue to all tréffi@pproximatelyl2:17
a.m, Sergeant Dixon and Deputy Biddbelled alongside Pastorelsep with their rifles aimed.
Deputy Biddle therfired aforty millimeter foam projectile launchento the rear driver’'s side
window of Pastore’s vehicle. The purpose offtt@nprojectilelaunchemwas tobreak the window
to allow a chemical substance to enter the vehicle, allow a passage way fe® tloeckiterpr to
permit police officers to open the rear dodather than shattering the wind@s intendegthe
foam projectile launchecreatedonly a smallhole in Pastore’s rear driver's side windofn
officer then commanded Pastorepiace both hands outside thgindow. HoweverPastore
remained passed out and again did not respond.

At 12:18 a.m.,several offices approached the vehicle witheir weaponsdrawn and
placed sbp sticks under Pastore’s tit@ prohibit him from driving away An officer then used
his baton and shattered Pastore’s front driver’'s side window. After hearing the winhdtier,s
Pastordinally woke up Officers commanded Pastore to show his hands, open hisathabexit
the vehiclePastore attempted to eflite Eepwith his hands raised, bbe could not unlatch the

seat belt and turned back to release the button. While Pastore’s hands wdrapaad outside
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of theJeep, Sergeamixon orderediboto attack Pastor&ergeanbixon did not issue a warning
that he was about to release hi®9K Dibobit into Pastore’s left arm and started to pull Pastore
from the car, but Pastore was still restrained by his seatbelt. Ofler<Zthen cut Pastore’s seat
belt, which had become tangled around Pastore’saleft Dibocontinued to bite Pastore for
approximately thirty seconds. Officers pushed Pastore to the ground on his stathpobsaed
their knees into his back while thédandcuffed him. After Pastongas placedin handcuffs,
Sergeanbixon physicallyremovedDibo.

The Carmel Fire Department transported PastorRiverview Hospital where he was
treated for his injuries before he was transported to jail. In August 2014, Pastorailetb g
Class Amisdemeanor Resisting law Enforcement and lagslony Operating a Vehicle while
Intoxicated while having a prior convictio@n May 8, 2015 Pastore filed a Complaint ithe
Marion SuperiorCourt asserting the Defendants used excessive force when arrestimg him
violationof his Fourth Amendmenmights. Eiling No. 1-1.) OnJune 5, 2015, Defendants removed
the case to federal couRefendants now seek summary judgment, assertingdstore’s Fourth
Amendment righg werenot violaked they are entitled to qualified immunity, and Deputy Biddle
should not be liable for failing to remove Sergeant Dixon’s KFBLlinGQ No. 38)

. SUMMARY JUDGMENT STANDARD

The purpose of summary judgment is to pierce the pleadings and to assess the proof in
order to see whether there is a genuine need for tiNétsushita Electric Industrial Co. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986). Under Federal Rule of Gixalcedure 56, summary
judgment is appropriate only where there exists “no genuine issue as to anglfetts and . . .
the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56. In ruling on a

motion for summary judgment, the court reviews “the record in the light most dedmthe
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non-moving party and draw[s] all reasonable inferences in that party’s faerdnte, 555 F.3d
at 584 (citation omitted). “However, inferences that are supported by only speculation or
conjectire will not defeat a summary judgment motiorDorsey v. Morgan Sanley, 507 F.3d
624, 627 (7th Cir. 2007) (citation and quotation marks omitted). Additionally, “[a] party who
bears the burden of proof on a particular issue may not rest on its pleadingsist affirmatively
demonstrate, by specific factual allegations, that there is a genuine ismsenial fact that
requires trial.”Hemsworth v. Quotesmith.com, Inc., 476 F.3d 487, 4890 (7th Cir. 2007) (citation
omitted). “The opposing party cannot meet this burden with conclusory statemegregswdason
but only with appropriate citations to relevant admissible evider@ek v. Knox County Hosp.,
900 F. Supp. 1065, 1072 (S.D. Ind. 1995) (citations omitted).

“In muchthesamewaythata courts notrequiredto scour theecordin searchof evidence
to defeatamotionfor summaryudgment, nors it permittedto conduct gapertrial on themerits
of [the] claim.” Ritchiev. Glidden Co., 242F.3d713, 723 7th Cir. 2001)(citationsandquotation
marksomitted). “[N]either themereexistenceof someallegedfactualdisputebetweertheparties
nor theexistencef somemetaphysicatioubtasto thematerialfactsis sufficientto defeatamotion
for summaryjudgment.” Chiaramonte v. Fashion Bed Grp., Inc., 129F.3d 391, 395(7th Cir.
1997)(citationsandquotationmarksomitted).

1. DISCUSSION

The Defendants moved for summary judgment on Pastore’s Fourth Amendment claim of
excessive force, asserting the force was reasonable bdeasieee failed to comply with the
officers’ commandsand he was a possible danger to the community and the officers. The

Defendants also moved for summary judgment on Pastore’s claim that Deputy $iddlé be



held liable for failing to intervene when Sergeant Dixon ordered tBedattack PastoreThe
Defendants also assert they are entitled to qualified immunity, which thev@b@addresdirst.

A. Qualified | mmunity

The Defendants assert that they are entitled to qualified immunity aBastste’s alleged
Fourth Amendment claim. “[G]Jovernment officials performing discretionarytiong generally
are shielded from liability for civil damages insofar as their conduct doewiolate clearly
established statutory or constitutional rightsmnich a reasonable person would have known.”
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)JQualified immunity gives government officials
breathing room to make reasonable but mistaken judgments and protects all but the plainly
incompetent or those who knowingly violate the laWlésserschmidt v. Millender, 565 U.S. 535,

546 (2012) (citation and quotation marks omitted).

To determine whether qualified immunity applies, the Court must determine whether
“[tlaken in the light most favorable to the party asserting the injury, do thediéeged show the
officer’s conduct violated a constitutional right@aucier v. Katz, 533 U.S. 194, 201 (2001Yhe
Court also determinesvhether the right was cleargstablished.This inquiry, it is vital to note,
must be undertaken in light of the specific context of the case, not as a broad gepesition.”

Id.

1 Violation of a Constitutional Right

Pastoreaalleges that the Defendants violated his Fourth Amendment right whenused
excessive forcewvhile arrestinghim. Excessive force claims are analyzed using the Fourth
Amendment’s “reasonableness” standard in the context of “an arrest, an ingegtgap or any
other type of seizure.”Sainback v. Dixon, 569 F.3d 767, 771 (7th Cir. 2009)The Fourth

Amendment protects against the use of force that is not “objectively reasbnidbirey v. Ind.



Youth Ctr., 950 F.2d 462, 465 (7th Cir. 1991)he “right to make an arrest . . . necessaafries
with it the right to use some degree of physical coercion or threat thereofdbiteff&raham v.
Connor, 490 U.S. 386, 396 (1989 owever, this right is not without limits; a “police officer’s
use of force is unconstitutional if, judging from theatdy of circumstances at the time of the
arrest, the officer used greater force than was reasonably necessary to malesthdayne v.
Pauley, 337 F.3d 767, 778 (7th Cir. 2003) (citation and quotation marks omitted).

To determine reasonablenessyit® must “balance the nature and quality of the intrusion
on the individual's Fourth Amendment interests against the importance of the govalinment
interests alleged to justify the intrusionTennessee v. Garner, 471 U.S. 1, 89 (1985) (citation
and quadation marks omitted)In considering this balancthe court considers the severity of the
crime at issue, whether the suspect posed an immediate threat to the sattetyspfand whether
the suspect was actively resisting arrest or attempting to evid by flight. Graham, 490 U.S.
at 396. When considering this balance, the court views the circumstances “fromréipegee
of a reasonable officer on the scenéd: The ultimate question is whether the officers’ actions
are ‘objectively reasonable’ in light of the facts and circumstances comfyotttem, without
regard to their underlying intent or motivaticd@raham at 397. And, “[b]Jecause questions of
reasonablenesare not welbkuited to precise legal determination, the propriety of a particular use
of force is generally an issue for the jur€hew v. Gates, 27 F.3d 1432, 1440 (9th Cir. 1994).
Accord. Phelps v. City of Indianapolis, No. 1:02cv-1912DFH-VSS, 2004 WL 1146489, at *9
(S.D. Ind. May 10, 2004) (noting that reasonableness “is often a question for a jury, though in
some cases the issue can be decided as a matter of law”).

“The ‘reasonableness’ of a particular use of force must be judged frapertEedte of

a reasonable officer on the scene, rather than with the 20/20 vision of hind&giiiain, 490



U.S. at 396. But an officer’s perceptions justify his use of force only to the extentdepioens
are reasonablé.g., Baird v. Renbarger, 576 F.3d 340, 34415 (7th Cir. 2009) (“Renbarger’s
subjective concerns do not transform this setting into one calling for such ahealad use of
force.”). Therefore, “[tlhe reasonableness of the force used depends on thedbtiaé facts and
circumstanceknown to the officer at the time the force is appliegbbott, 705 F.3d at 724.

The alleged excessive force consistsDafputy Biddlefiring a forty millimeter foam
projectile launcher into Pastore’s rear windend Sergeant Dixon ordering his-& to atack
PastoreThe Defendants claim th#teydid not use unreasonable force agaP@s$torebecause
Pastore previously resisted law enforcement, Pastore did not respond to numerousrorders
commands, and the officers were unaware if Pastore had a weapon or was planeéeg to fl

Under the factors articulated @raham, questions of fact remain that should be resolved
by a jury. The severity of the crimat issue—speeding, drivingvith a suspended status, and
switching lanes without usingtarn signal—were minimal. Thesetraffic violationsdid not involve
physical violence or damage to properdditionally, as Pastore persuasively argues prior
arrestsfor resisting arresand operating while intoxicateate not relevant to the incident that
occurred on March 7, 2014See Becker v. Elfreich, 821 F.3d 920 (7th Cir. 2016holding an
officers’ force was not justified when the underlying crime occurredraeweeks earlier, there
was no evidence that theapitiff was still armed, and the plaintiff did not resist or attempt to flee).

Pastore argues that he did not pose a danger nor was he resisting arrestibeeasuse
clearlyvisible to all officers that Pastore was unconsciddefendants contend thdtetir actions
were objectionably reasonable because they did not know whether Pastore hao aceesgpon
or was planning to fleeThe Court respectfully disagrees. To begifficers had no articulable

rational basis for believing that Pastore was armed and there was no evideheenhatknown



to carry or possess weapons. The Court recognizes that officers are afezhtibomake split
second decisions, however, in this case the evolving situation does not justify the amonaet of f
used. Over the course of thirty minutes, the officers discussed their tacticdbpl@moving
Pastore from the vehicl&®/hether it was objectively reasonable &ergeant Dixorio perceive
Pastorés unresponsiveness ashreat to the officers’ safety that warrambederinga K-9 to attack
Pastoreseverely injuring him, is highly disputed and an issue for trial.

With respect to the officergoncern that Pastore was planning to fleestoe was visibly
passed outThroughout the videos, the officers discussed that Pastore appeared to be passed out in
the front seat, he was not responsive to light and was not moving. Officers braadcaise radio
that“there was no movement or response from the driver of the veharid that “he must be
laying down in the front seat or something because | can’'t see Mrhéther it was objectively
reasonabldor Sergeant Dixoro believe Pastore was planning to flee is an issue for trial. In
addition whether it was objectivelseasonable to perceive Pastore’s slowness to stop his vehicle
thirty minutes earlier as actively resisting or attempting to evade,asralstohighly disputecand
an issue for trial Uponreview of thedesignatectvidenceandthe totality of the circumstances,
the reasonableness @ergeant Dixos actionsduring theencounterwith Pastoreshould be
determinedby the trier of factandsummary judgmens not appropriate in this regard.

The Court, howevedeterminedrom the totality of circumstancéisat Deputy Biddle did
not use greater force thavasreasonably necessary to make the amdmsn he fired the foam
projectile launcher“Force is reasonable only when exercised in proportion to the threat posed...”
Cyrus v. Town of Mukwonago, 624 F.3d 856, 863 {7Cir. 2010). Deputy Biddle unsuccessfully
fired aforty millimeter foam projectile launchgintendingto shatter Pastore’s window hostead

created only a small hole in Pastore’s rear driver’s side windtis/intent in firing the projectile

10



was to gain entry into the vehicle and not to harm Pastore. The evidence presented shows that
Pastore was not injured by the laungla@d Pastoreoncedeshat he remained unresponsigegen
after Deputy Biddle fired the launchein considering the issue of qualified immunity, the Court
finds that Pastore has not shown that Deputy Biddle used excessive fastere Rite$hillips
for the propositiorthat Deputy Biddle’s use of the projectile exceeded minimal fétadlips v.
Cmty. Ins. Corp., 678 F.3d 513, 52(7th Cir. 2012) The Court concludes, as the Defendants
persuasively argue, the instant case is distinguishableHindhmps because the gintiff in Phillips
was injured when the officers fired the launcher directly at her. Deputy Biddle didrget t
Pastore when firing the launchand Pastore was unharmed by the use of the lauriRastore
has not shown that Deputy Biddle usedessive force against hiccordingly, the Court finds
the evidence supports Deputy Biddle’s qualified immuagginst the excessive forckim for
using the foam projectile launcher

2. Clearly Established Right

Pastor&ss Fourth Amendmentights must also beclearly established.“To be clearly
established, at the time of the challenged conduct, the right’'s contourbensisfficiently clear
that every reasonable official would have understood that what he is doing violateghttat ri
Humphriesv. Milwaukee Cnty., 702 F.3d 1003, 1006 (7th Cir. 2012) (citation and quotation marks
omitted). “While a case directly on point is not required, existing precedenhanesplaced the
statutory or constitutional question beyond debatd.” (citation and quotation marks omitted).

In the context of a claim for excessive force, “there is no doubt that [case lawy clear
establishes the general proposition that use of force is contrary to the Fourth Amietfdime
excessive under objectigtandards of reasonablenesSducier, 533 U.S. at 201-02.

Yet that is not enough. Rather, we emphasizednaterson “that the right the
official is alleged to have violated must have been ‘clearly established’ in a more

11



particularized, and hence more relevant, sense: The contours of the right must be

sufficiently clear that a reasonable official would understand that whatdwnig

violates that right.” 483 U.S. at 640. The relevant, dispositive inquiry in

determining whether a right is clearly edisttred is whether it would be clear to a

reasonable officer that his conduct was unlawful in the situation he confronted.
Id. at 202.

The Defendants rely orBmith to arge that they are entitled to qualified immunity
regarding the K9 because Pastorelfad to comply with the officers’ commantisexit the vehicle,
he resisted arresthen theofficers attempted to pull him from tlRleep,and Pastore pled guilty to
resisting arrest See Smith v. Ross, No. 1:13CV-00341TWP-DML, 2014 WL 5285954, at *3
(S.D. Ind. Oct. 15, 2014nolding officers were entitled to qualified immunity where a plaintiff,
who fled, locked himself in a garage and was attacked by9a bk&ad not shown a “clearly
analogous case establishing a right to be free from the specific conduct at iIssoetiact [that]

IS so egregious that no reasonable person could have believed that it would not violgte clear
established right”) The Defendants also assert ttieir actiors wereobjectionably reasonable
becausehey did not know wather Pastore had access to a weapamas planningo flee

Pastoreelies orBecker when respondg to the Defendantgjualified immunityclaimand
assertghatit was clearly established at the timehig arrestin 2014that no more than minimal
force was permissible.

[P]rior to 2011 it was welestablished that “police officers cannot continue to use

force once a suspect is subduedbbott, 705 F.3d at 732. And “it was well

established in this circuit that police offis could not use significant force on
nonresisting or passively resisting suspedts.Further, it was clearly established

that[] only minimal force is warranted where the accused is passively resisting.

Phillips, 678 F.3d at 529. Additionally, we hageeviously held that it was clearly

established “that officers could not repeatedly use an impact weapon to beat into

submission a person who was not resisting or was lynpassively resisting
officers’ orders.”Abbott, 705 F.3d at 733.
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Becker, 821 F.3dat 928-29(citing Abbott v. Sangamon Cty., Ill., 705 F.3d 70§7th Cir. 2013)
Phillips, 678 F.3dat 529). Pastore contends that he was not resistimgst and his failure to
respond was at most “passive raympliance of a different nature than gtriggling that [courts]
have found warrants escalation of forcBecker, 821 F.3dat 927 (iting Phillips, 678 F.3dat
525). Pastoreasses that prior toDeputy Biddleshooting theforty millimeter foam projectile
launcher into Pastore’s rear window aergeant Dixorordering the K9 to attack Pastorier
nearly forty seconds, the Defendants were aware that Pastore was uncons@spsnsive, and
not resisting.

Pastore also distinguishes the case at issue3nath. Unlike Smith, Pastoredid not flee,
he wasvisible to the Defendants at all timesd the Defendantsd over thirtyninutes to consider
alternativeminimal force solutions ttemovePastordrom theJeep Pastore arguebat alternative
solutions incluédsimplyapproaching his vehicle and knocking on the driver’'s winttoawaken
him. When removing hinfrom the Jeepthe officers could have used voice commands and hand
pressurerather than the ¥. Pastore lastly contendand the Defendants do not disputeat
Pastore’pleading guilty to resisting law enforcemetd drunk drivingollowing the incident
has no bearing on his excessive force claim

Pastore has shown that Sergeant Dixdoixe was “so plainly excessive under the
circumstances that a reasonable officer would have known of the constitutionaniadad that
“it would be clear to a reasonable officer that his conduct was unlawful in theiogitunest
confronted.” The useof excessive forces understood to ba constitutional violationand
Pastorés evidence and facts show the force use&ésgeant Dixon, specificallgergeanDixon

releasing the KO as Pastore attempted to exit the vehicle with his handsvagso clearly

13



excessive to defeatehclaim for qualified immunityTherefore, the Court determines that the
evidence does not supp&@ergeant Dixos qualified immunity claim

B. Failureto Intervene

The Defendants also argue that Deputy Biddle is entitled to summary judgrgarding
Pastore’s claim that Deputy Biddle failed to intervene when Sergeaah Dixlered his KO to
attack Pastore.

[O]ne who is given a badge of authority of a police officer may not ignore the duty

imposed by his office and fail to stop other officers who summarily punish a third

person in his presence or otherwise within his knowlefdgehis responsibility to
intervene applies equally to supervisory and nonsupervisory offjtes.officer

who is present and fails to intervene to prevent other law enforcementffmar

infringing the constitutional rights of citizens is liable under § 1983 if that office

had reason to know: (1) that excessive force was being used, (2)cttizém has

been unjustifiably arrested, or (3) that any constitutional violation has been

committed by a law enforcement officiahd the officer had a realistic opportunity

to intervene to prevent the harm from occurring.

Yang v. Hardin, 37 F.3d 282285 (7th Cir. 1994) The Defendants conteridat Deputy Biddle
did nothave aealistic opportunity to intervene to prevent harm from occurring to Pdstoagise
releasing the KO was made after a split second determinafitve. Defendantturtherarguethat
Sergeant Dixoraloneis the K9's handler andthere is no evidence that thewould have
listened to Deputy Bidd|eeven if he had attempted to issue a release comnandsponse,
Pastore contendthat despite Sergeant Dixon directing tie9, Deputy Biddleimplicitly
approved the tactical plan to usece.Pastorargueghatreleasing the KO was not a split second
decision becaus&hile he wasunconscious and not resisting, befendantsadtime to figure
out alternative methods in orderelicit a response frofastore

Pastore is correthatthe officershad nearly a half hour to figure out how to remove him

from the vehiclehowever, the decision to actually releBsleo rested solely with Sgeant Dixon.

Pagore has designated no evidence to show that Deputy Biddle implicitly ap@tastidal plan

14



to releasdibo without regard to théact that Pastore was attempting to exit the vehicle with his
hands up. This decision wasr§eant Dixon’s aloneLikewise,it is undisputed thddeputy Biddle
was not the K9 handlerand he had no realistic opportunity to intervegeaecallingDibo, thus
prevening harm from occurring to Pastore prior to or afb#ibo wasreleased.

For these reasons, the Court grants summary judgment on behalf of Deputy Biddleadarthe f
to intervene claim.

V. CONCLUSION

For the foregoing reasons, the CA@BRANTSin part andDENIESin partthe Motionfor
Summary Judgmeritied by Defendants Dustin Dixon and Nathan A. Biddfeling No. 38)
Summary judgment igr anted with respect to Officer Biddle and hedismissed from this action.
Resolving factual disputes in Pastore’s favor, a reasonable jury could find theai@eDixon’s
use of force was objectively unreasonabieaddition, clearly established law would have notified
Deputy Biddle that the Fourth Amendment would prohibit his use of force underdhmstances
present herePastore’s clainagainstSergeant Dixorfor use ofexcessive forcevill proceed to
trial.

SO ORDERED.

Date:12/30/2016 d‘“@ OMM

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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