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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

ANTHONY MIMMS, M.D., andMIMMS
FUNCTIONAL REHABILITATION, P.C.,

)
)
)
Plaintiffs, )
)

V. ) CaseNo. 1:15¢v-00970TWP-MJD

)

CVSPHARMACY, INC. a Rhode Island )

corporation, )

)

)

)

)

)

)

)

)

Defendant.

INDIANA ATTORNEY GENERAL,
Medicaid Faud Control Unit,

Interested Parties

ENTRY ON PENDING MOTIONS

This matter is bfore the Courbn Defendant CVS Pharmacy, Inc.’s (“CVS”) Motion for

Leave to Take Videotaped Trial DepositioinClint Thomas (“Thomas”jFiling No. 169, CVS’s

Motion to Amend Final Witness List={(ing No. 173, andPlaintiff Anthony Mimms (“Dr.

Mimms”) Motion to Take Deposition from Kim Petr@Petro”) (Filing No. 195. For the

following reasons, the Cou@RANTS CVS’s Motion for Leave to Take Videotaped Trial
Deposition,DENIES as moot CVS’s Motion to Amend Final Witness LisstndGRANTS Dr.
Mimms’ Motion to Take Deposition.

I. LEGAL STANDARD

Generally,a deposition may be used against a pdértyl) the party was present or
represented at the taking of the deposjt@nthe deposition is used to the extent it would be

admissible under the Federal Rules of Evidence if the deponeatpnesent and testifyingnd
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3) among other reasorte court finds that the witness is unavailabkeed. R. Civ. P. 32(a)(1)

(4). A witness is unavailable if1) the witness died; 2) the witness is more than 100 miles away
from the place of triabris outside the United State3)the witness cannot attend or testify because
of age, iliness, infirmity, or imprisonmemnt) the witness attendanceould notbe procuredby
subpoenaor 5) exceptional circumstances make it desirable to permaepesition to be used

Id.

When a party seeks to schedule a trial deposition after the close of discheeqgurt
mustdetermine whethehe deposition is'actually being taken to preserve trial testimony, or if
that is merely an afteahefact excusdo take a belated discovery depositiorcstate of Gee ex
rel. Beeman v. Bloomington Hosp. & Health Care Sys., Ma. 1:06CV-00094TWP, 2012 WL
729269, at *6 (S.D. Ind. Mar. 6, 2012)The court considserseveralfactors in making this
determinationincluding 1) the unavailability of the witness for trid) the potential for prejudice
to the opposing party, al@whether the deposing party knew the information the potential witness
would testify to prior to the depositiond.

[I. BACKGROUND

The dspute in this matter surrounds Dr. Mimms’ claims that CVS employees at numerous
Indiana locations uttered false and defamatory statements to his patiesiisg ¢aon to suffer
embarrassment, damage to himsaid his practice as well asloss of clients fom his pain
management practicé&ollowing rulings on the partiesross motions for summary judgment and
CVS’s motion for reconsideration, the isso@saining for trial ar®r. Mimms’ defamation claim
with respect to Terry Mclintosh’s, Judith Mason’s, Kim Petro’s and Deborah {Bigteon’s
respective testimonies that a CVS employee stated: 1) “CVS doesn't fill Dr. Mipnes€riptions

or prescriptions for any other pill mills;” 2) “DMimms is under DEA investigation;” 3) “Dr.



Mimms went to jail;” and 4) “Dr. Mimms has been...or will be arrested” and whetteer t
defamatory statements were made with malice, as well as Dr. Mimms’ claims fayetama

The final pretrial in this matter is Iseduled for Wednesday, March 1, 20&@id tial is
scheduled for Monday, March 27, 201Under the approved Case Management PEhn¢ No.
16), February 15, 201Was the parties’ deadline to designate witnesses who are expected to testify
at trial and exhibits expected to be used at.trial

. DISCUSSION

The motions before the Court a@/S's motion for leave totake a videotaped ral
deposition of Thoma€£;VS’s motion to amendts final witness list to add five witnessesd Dr.
Mimms’ motion to aikea trial cepositionof Petra The Court will addresses each motion in turn.

A. Amend WitnessList (Filing No. 172).

As stated aboveCVS seeks to amend its final witness list to include five additional
witnesses-Karleen Ritchie, Emily Hughes, Mark Fujihara, Chris Bills and Sam Keliy order
to address the statemeanade to David Seemdhat“Dr. Mimms’ license has beesuspended or
revoked.” CVS contends that each of the five withesses are current or former employ&&s of C
Store #6594 andiill testify about whether #y have said or heard the statem@&it Mimms’
license has been suspended or revoked.”

On reconsideration, the Cowgtanted CVS’s Motion for Summary Judgment regarding
Seeman andoncluded thabr. Mimms has not proven actual malice regarding the statement made
to SeemanThe statement attributed to Seeman is no longer at issteedangly,the Courtdenies
as moot CVS’s Motion to Amend Witneskist becausdestimony of the five proposed new

witness is no longer relevant.
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B. Videotaped Deposition of Clint Thomas (Filing No. 168).

CVS seeksleave to take a videotaped triabmbsition of Thomgsa CVS Pharmacy
Managerresiding inNew Palestinelndiang who will testify about CVS’s policies and procedures
regarding filling prescriptions. CVS recently learned that Thomas widhbecation irCabo San
Lucas, Mexico, during the time of the triaCVS relies onSpanglerand Estate of Geavhen
arguing that the Court should grantative totake a videotaped trial deposition of Thomd®
cannot physically attend tribecause he will be more than 100 miles aatathe time of trial See
Spanglerv. Sears, Roebuck & Cdl38F.R.D. 122,125 (S.D. Ind. 1991f"[t] his court sees no
detriment to either side by permittindgpet taking of trial depositions. Indeed, in many
circumstances a witnesghavailability for trial will not be known until shortly before trialt
would make little sense to force litigants months before trial to face theysedhoice of paying
for potentially unnecessary depositions or risking tise af important trialdstimony); Estate of
Gee 2012 WL 729269, at *q“[w]hile discovery is closd under the terms of this cowst’
scheduling order, that order does not prevent a party from memorializing a ivigstissory in
order to offer it at trid).

In responseDr. Mimms agrees that it is common practice for this Court to permit trial
depositions after the close of discovery to memorialize the testimony of assvitrie® cannot
physically attend trialSeeSpangler138 F.R.Dat 125. Dr. Mimms, however, argues tHavs'’s
reliance orSpanglens misplaced, because Thomas’ vacation to CElexicois not a justifiable
excuse or an “exceptional circumstance” for failing to appear for ffiedl. R. Civ. P. 32&)(4)(E)

(a party may use a withess’ deposition, if the court finds “on motion and noticextegtional
circumstancesnake it desirable-in the interest of justice and with due regard to the importance

of live testimony in open courtto permit the deposition to be usgd Dr. Mimms contends that


https://ecf.insd.uscourts.gov/doc1/07315791334

Thomas is not an “unavailable witness” because he is a New Palestine, Irdideatrand he
lives and works well within 100 miles from the place of triBlc. Mimms asserts that, as such,
Thomas remains in reach of the Court’s subpoena powers and roampelled to appear.

The Courtagreeghat CVS has not providegufficientevidenceo establistthat Thomas
is an unavailable witnessr that Thomas’ vacation to Cabo, Mexico amounts to an exceptional
circumstanceAs Dr. Mimms persuasively arguethomas is an Indiana resident who lives within
100 miles from the place of trial and, as such, Thomas is within the Court’s subpoenagvers
can be required to attend trichee Estate of Ge2012 WL 729269, at *7 (holding a witness was
an “unavailable witness, becausdilied more than 100 miles from the place of trial and therefore
beyond the reach of this Court’'s subpoena powdgsf)phasis added¥ee also Spangler138
F.R.D. at 125 (“[tJrial depositions can alleviate the need for a court to itdtescheduleo
accommodate the extremely busy schedules of physicians and others who are justifiablp unable
meet the court's schedlllg§emphasis added)The Court, however, concludes tiat Mimms
will not sufferany unfair prejudice if CVS deposes Thomas to preserve trial testimony because
Dr. Mimmsis alreadyaware of Thomas’ testimony. Both parties listed Thomasast witness
and,on May 10, 2016 Dr. Mimms directexamine&l Thomas duringa discovery deposition
Additionally, Dr. Mimms is afforded the opportunity participate in the deposition and cross
examine Thomas.SeeEstate of Gee2012 WL 729269, at *{permitting plaintiff to take a
witness’ deposition after the discovery deadline and finding no pogjbdcause defendahad
notice thatthe witness would be called to testify and thefendantvas given the opportunity to
participate in the deposition)Accordingly, because Dr. Mimms will not suffemy prejudice

CVS's request to conduct a videotaped deposition of Thas@RANTED.



C. Deposition of Kim Petro (Filing No. 195).

Dr. Mimms seekdeavefrom the Court to take Petro’s deposition, andffer and admit
the deposition into evidence during triaPetro is “expected to testify regarding defamatory

statements she heard from CVS employees during a visit to a CVS Pharrhaicy"No. 159 at

2). Dr. Mimmsalsorelies onSpanglefandEstate of Geerhen arging that the Gurt should grant
him leave to take #&rial deposition of Petroiwho cannot physically attend trial becashe is
extremely ill and cannot leave her hanfgéee Spanglerl38 F.R.D. at 125 state of Gee2012
WL 729269, at *6.Fed. R. Civ. P. 32)@)(C) specifically provides tha witness is unavailable
if the withess cannot attend or testify because of age, illness, infirmityposamment Similar
to the Courts conclusion regarding CVS deposing Thomas, the Court fimatsCVS will not
suffer any prejudice iDr. Mimms deposes Petto preserve trial testimony, becaulmeh parties
listedPetroas a fact witness armbnducted aiscovery dpositionof Petro. CVSis alsoafforded
the opportunity to participate in the deposition and cross exdPatie See Estate of Ge2012
WL 729269, at *7. Accordingly, because the witness is unavailable @& will not suffer
prejudice Dr. Mimms’ request to conductdeposition oPetrois GRANTED. Dr. Mimms may
also update his exhibit list to designate Petro’s deposition tranasrgst exhibit

V. CONCLUSION

For the aforementionegkasons, the CouBRANTS CVS'’s Motion for Leave to Take

Videotaped Trial DepositiofFiling No. 16§, DENIES as moot CVS’s Motion to Amend Final

Witness List(Filing No. 179, andGRANT S Dr. Mimms’ Motion to Take DepositiofFiling No.
1935)

SO ORDERED. G\“"ﬁ’ LDGMMQM&

Date:2/24/2017

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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