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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ANTHONY MIMMS, M.D., andMIMMS
FUNCTIONAL REHABILITATION, P.C.,

Plaintiffs,
V. CaseNo. 1:15ev-00970TWP-MJD

CVSPHARMACY, INC. a Rhode Island
corporation,

Defendant.

INDIANA ATTORNEY GENERAL, and
MEDICAID FRAUD CONTROL UNIT,

Interested Pags.

N N N N N N N N N N N N N N N N N N

ENTRY ON DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AS TO THE
STATEMENTS ALLEGED BY PLAINITIFF'S WITNESS BETSY WINTERS

This matter is before the Court @efendant CVS Pharmacy Inc.’s (“*CVS”) Motidar
Summary Judgmensts to the Statements Allegedy Plaintiff's Witness Betsy Winters

(“Winters”). (Filing No. 240) CVS seeks summary judgment regarditigintiff Dr. Mimms’

(“Dr. Mimms”) claim for defamation as tanystatemenalleged by Whiters CVS asserts thddr.
Mimms failed tooffer evidencen his Complaint or summary judgment pleadings with respect to
the statementnadeto Wintersand that the alleged statement is not defamateoy the reasons
stated belowthe CourlGRANTS CVS’s Motion for Summary Judgment.

.  BACKGROUND

The facts of this case are set forth in detail in the Entry on Pending Mdatiding (No.

143 and other entries, arldereforewill be addedas needed in thi&ntry. As with any summary
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judgment motion, the facts are reviewed in the light most favorable to Dr. Mithenssonmoving
party, and the Court draws atasonable inferences in Dr. Minshiiavor. See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 255 (198&Jerante v. Del.uca, 555 F.3d 582, 584 (7th Cir. 2009).

Thedispute in this matter surrousi®r. Mimms claim that CVS employees at numerous
Indiana locations uttered false and defamatory statements to his patiesiisg ¢amn to sffer
embarrassment, damage to himself and his practice, and loss of clientssfiigamhmanagement
practice.This action is scheduled for trial pyry beginning March 27, 201Following cross
motions for summary judgment, and motions for reconsideratie issues remaining for trial are
Dr. Mimms defamation claim with respect to Terry Mcintosh’s, Judith Mason'’s, KimoRetnd
Deborah DoyleBlanton’s respective testimonies that a CVS employee stdfptiCVS doesn’t
fill Dr. Mimms’ prescriptions or prescriptions for any other pill millg) “Dr. Mimms is under
DEA investigation? 3) “Dr. Mimms went to jall;, and 4) “Dr. Mimms has been...or soon would
be arrested” and whether the defamatory statements were made with malice, as wilirasis’
clams for damages.

A final pretrialconferencevas held on March 1, 201 During theconferenceDr. Mimms
statedthathe intendgo call Wintersas a witnes$o solicit testimony regarding a statement made
to herby a CVS employeeCVS objected, arguinBr. Mimms failed to make Winters available
for deposition during discoveryin the alternative, CV®equestegermissionto conduct a late
discovery deposition of Winters in advance of triBecauseVNinters wasll during the time the
parties conducted discovery depositions and only recently became availableuthgr@nted
CVS'’s alternative requeand permitted CVS to file a late dispositive motion regarding Winters.

CVS deposed Winters on March 7, 20Minters is a resident of Richmond, Indiana and

a former patient of Dr. MimmsWinters believed thaenjaminRailsback (“Railsback”yas the



head pharmacist for CVS in Richmond Indiana, however in fact, he is the pharmaagenfor
Pharmacy Store Number 664Vinters has known Railsback for many years and had gone to his
pharmacyoftenfor hermedicationIn addition,Railsback had been familiar with Dr. Mimms prior

to Wintersencounterjn his capacity as a floater for CV3n June 2014, Winters visitedVS

store Number 6647 to fill a prescription written by Dr. Mimnislifg No. 2421 at 1112).

However,Railsback informed Winterthat a memo prevented CVS stores in Indiana fiibimg
prescriptionsnritten by Dr. Mimms due to “something about a license issiWihtersdescribes
the encounter as follows:

Q. And at this CVS visit following your appointmemith Dr. Mimms, you’ve said
that Ben said to you that he could not fill the prescription?

A. Yes.
Q. Are those the words that he used?

A. Yes. He said that he couldn't fill the prescriptidion’'t shoot the messenger.
Because | started to get upsée. said, don’t shoot the messenger. It was in a memo
that the state— the CVS in Indiana could not fill Dr. Mimms’ prescriptiosnd

he said nowhere in the state of Indiana could fill then went-- | called Dr.
Mimms’ office to see what to do. And I took it to Phillips Drugs, which-ighe
Phillips Drugs that | took it to is o8outh 7th and Promenadéhey had no issue
taking it. They filled it for me. And to this day, they still fill my pain medicine. |

| still have my other prescriptions at CVS, but my pain medicine still goes through
Phillips.

Q. Okay. Is there anythg that you recall the CVgharmacist saying to you in this
conversation that you've just described?

A. He mentioned something about Dr. Mimms’ licen&ed | said, | know he’s
still practicing, | just came from his officédnd that's when he said thereass
something in the memo saying that they couldn’t fill Dr. Mimms’ prescriptions.

(Filing No. 2531 at 67.)

CVS now moves for summary judgmead to Winters’ testimonyasserting Dr. Mimms

did not offer evidence regardirany statement$o Wintersin his Complaint otbriefing on the
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parties’ cresmotions for summary judgmenti(ing No. 240) CVS also argugthe statement to
Winters does not constitute defamatfmen se or defamatiorper quod. 1d. Dr. Mimmsdoes not
dispute that the Complaint makes no mention of Winters or her alleged statementdintbet
statement was not included in any prior summary judgment briefingaskiethe Court to deny
CVS'’s request for summary judgment, contendimgagerialissue of fact remains.

Il LEGAL ANALYSIS

The purpose of summary judgment is to pierce the pleadings and to assess the proof in
order to see whether there is a genuine need for tiNédtsushita Electric Industrial Co. v. Zenith
Radio Corp., 475 U.S. 574, 587 106 S. Ct. 1348 (1986). Under Federal Rule of Civil Procedure
56, summary judgment is appropriate only where there exists “no genuine issueyas &beaial
facts and . . . the moving party is entitled to judgment as a matter of Fetd.”R. Civ. P56. In
ruling on a motion for summary judgment, the court reviews “the record irgttteriost favorable
to the noAmoving party and draw[s] all reasonable inferences in that party’s faderante v.
Deluca, 555 F.3d 582, 584 (7th Cir. 2009) (citatiomitted). “However, inferences that are
supported by only speculation or conjecture will not defeat a summary judgme .i&tor sey
v. Morgan Sanley, 507 F.3d 624, 627 (7th Cir. 2007) (citation and quotation marks omitted).
Additionally, “[a] party who bears the burden of proof on a particular issue may nanrést
pleadings, but must affirmatively demonstrate, by specific factual allegatibat there is a
genuine issue of material fact that requires trigddiémsworth v. Quotesmith.com, Inc., 476 F.3d
487, 48990 (7th Cir. 2007) (citation omitted). “The opposing party cannot meet this burden with
conclusory statements or speculation but only with appropriate citations to reldaassible
evidence.” Snk v. Knox County Hosp., 900 F. Supp. 1065, 1072 (S.D. Ind. 1995) (citations

omitted).


https://ecf.insd.uscourts.gov/doc1/07315831348

II. DISCUSSION

CVS movesthis Court for summary judgment on three grounds. HinstMimmsfailed
to offer evidence in his Complaint or summary judgment pleadiegardingany alleged
defamatory statement to WintefSecondCVS assertshe statement'something about a license
issue,”does not congtite defamatiomer se. Third, CVS asserts the statement does not constitute
defamatiorper quod. The Court will address eadontention in turn.

A. Failure to Present Evidence infComplaint and Summary Judgment Pleadings

CVS argueshe Court should grant summary judgment bec@usélimms failed to set
out, in his Complaintand summary judgment briefinggny alleged defamatorstatemers to
Winters. See Haegert v. McMullan, 953 N.E.2d 1223, 1230 (Ind. Ct. App. 20{1 plaintiff who
sues for defamation must set out the alleged defamatory statement in the admpéaialso
Miller v. Cent. Indiana Cmty. Found., Inc., 11 N.E.3d 944, 957 (Ind. Ct. App. 20)(&ffirming
summary judgment where plaintiff alleged defamatory statements for the first tmsepleading
in opposition to defendant’s motion for summary judgme@vsS contendPr. Mimmsalsofailed
to provide anexplanationto the Courtregardingthe lack ofsuch evidencein his summary
judgment pleadingsSee Fed. R. Civ. P. 5@) (“[i] f a nonmovant shows by affidavit or declaration
that, for specified reasons, it cannot present facts essential tp ijgsipposition, the court may
among other things, give an opportunity to support or address the fact, grant summaepnjutigm
the motion and supporting materials show that that the movant is entitled @Vi§.assertgf
Dr. Mimms intended to proceedtiv a defamation claim as to the statemmatieto Winters, it
was incumbenupon himto identify the statement and demonstrate specific facts establishing a

genuine issue for trial along with evidence “from which the jury couldoredsy find” in Dr.



Mimms’ favor. See Conley v. Vill. of Bedford Park, 215 F.3d 703, 709 (7th Cir. 200@Jaintiff

mustpresentvidence from “which the jury could reasonably find for him”) (citations omitted).
In response, Dr. Mimms arguélat he has not waived his right to utilize Winters’

statement because, on March 7, 2@16,Mimms disclosed the statement made to Weitehis

Amended Rule 26 Disclosuref=iling No. 766 at 4) Dr. Mimms contends he complied with his

requirement to identifythe name and, if known, the address and telephone number of each
individual likely to have discoverable informatiealong with the subjects of that informatien

that the disclosip party may use to support its claims or defensesFed. R. Civ. P.
26(a)(1)(A)(i). As such, CVS was made aware of Wintéestimony! Dr. Mimmsalsoargues
CVS'’s reliance onHaegert and Miller is misplaced because Winters identified the alleged
defamatory statement and speaker, and Dr. Mimms disclosed the defamataiaito CVS

prior to summary judgment pleadingSee Haegert, 953 N.E.2cat 123Q Miller, 11 N.E.3cat 957.

The Court findsdespite Dr. Mimms’ contention that he complied with RuletBét his
failure toaddress Wintergestimonyin his Complainendsummary judgmerpleadingss a fatal
omission On June 15, 2016, the dispositive motions deadline in this Basklimms sought
summary judgmentvith respect tdiis defamation clainm its entirety(Filing No. 71 and CVS
requested summary judgment regarding each allegation outlined in Dr. M@amglaint(Filing
No. 74). The Court ruled on both parties'ossmotions for summary judgment without evidence
regarding any statement made to Wintekscordingly, because Dr. Mimms failed to identife
statement tdNinters in his Complaint and summary judgment pleadings, the Condudes

summaryudgment is appropriategardingWinters statementSee Fed. R. Civ. P. 5¢[a] party

1 Dr. Mimms notes thaEVS wasscheduled taepose Winterduring thediscoveryperiod however, Winters initially
was unavailable duto illness and hospitalization, thereafter, CVS never inquired about M/iteailability to
reschedule
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may move for summary judgmentlentifying each claim or defense...on which summary
judgment is sought (emphasis added3ee also Haegert, 953 N.E.2dat 1230 (“a plaintiff who
sues for defamation must set out the alleged defamatory statement in the complaint”)

B. Defamation Per Se

Even if the Court were to find that the Rule 26 filing provided sufficient notice, suynm
judgement would still be appropriate because the statefsamiething about a license issue,
does not support a claim for defamatpman se. To maintain an actiofor defamation a plaintiff
“must demonstrate (1) a communication with a defamatory imputation; (2) maliceb(i®ation;
and (4) damages.”Kelly v. Tanoos, 865 N.E.2d 593, 5987 (Ind. 2007). “A defamd&ory
communication is one that tend[s] to harm a person’s reputation by lowering the persen in t
community’s estimation or deterring third persons from deamgssociating with the person.
Id. at 596 €itations omitted).

Under Indiana law, defamatioper se exists when a statement, without reference to
extrinsic evidence, imputes: “(1) criminal conduct; (2) a loathsome dis&smjgconduct in a
person’s trade, profession, office, or occupation; or (4) sexual misconddct:If words spoken
convey sucla message, they are deemed obviously and naturally harmful such thatesemeria
of their injurious character is not needed\Vorldwide Battery Co., LLC v. Johnson Controls, Inc.,

No. 1:06CV00602 DFHTAB, 2006 WL 3201915, at *4 (S.D. Ind. July 7, 2006).

CVS arguespersuasivelythat the statementsomething about a license issués’not
defamatoryper se because it isfar too vague to conclude thighe alleged defamatory words]
wereso obviously and naturally harmful that proof of their injuriouarabter can be dispensed
with.” Baker v. Tremco Inc., 917 N.E.2d 650, 658 (Ind. 200@jtationomitted) Moore v. Univ.

of Notre Dame, 968 F. Supp. 1330, 1334 (N.D. Ind. 199T3]tatements are only defamatqogr



se when they constituta seriouscharge of incapacity or misconduct in words so obviously and
naturally harmful that proof of their injuriousatacter can be dispensed witfcjtationomitted.
CVS contend¢he statementsomething about a license issueould simply be a reference .
Mimms’ failure to timely renewone of hislicense, which does not necessarily suggest
misconduct.

Dr. Mimmsrelies onMoore for the propositiorthat the decisive questioffor the Court,
when determiningvhethertheallegeddefamatoryper se communication isaguejs whatWinters
understood as the meaning intended to be expres®edVioore, 968 F. Suppat 1334 ({t]he
decisive question is what the person or persons to whom the communication wasegdublis
understoodas the meaning intended to be expregsedr. Mimms argues Winters clearly
understood Railsback’s stateméatmeanDr. Mimms did something to lose his licendar.
Mimms contends that Winters’ understanding is evidetauseafter Railsback’'s statement
Winters explained “[she] know][s] [Dr. Mimms] is still practicing becaube]gust left his officée

(Filing No. 2531 at #8.) Dr. Mimms alsoassert€CVS defamed him by implyingis “license

issue” was so bad thateryCVS storein the state of Indiana refused to fiils prescription. As
such, the requirements of defamatpen se aremet.

The Court finds, when viewed in context and given its plain and natural meaning, the
staement: “something about a license issudoes not amount t@a communicationwith a
defamatory imputation. Without looking to any extrinsic evidence, the Cocoincludesthe
statement does not impute criminal misconducehizconduct irDr. Mimms’ tradeor profession.
Accordingly, because Something aboua license issueis notobviously and naturally harmful
the Courtconcludes the statement is not defamaperyse andgrants summary judgment on this

bass. See Baker, 917 N.E.2dat 658 (olding that a statement that plaintiff “engaged in
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inappropriate sales practices” wdar‘too vague to conclude that [the alleged defamatory words]
were so obviously and naturally harmful that proof of their injurious characatdrecdispensed
with™).

C. Defamation Per Quod

CVS also arguedVinters’ statement does not support a claim for defamaisorgquod
because Dr. Mimm#ailed to establishhathe suffered actual harm as a result of the statement to
Winters. “Actions for per se andper quod defamation are susceptible to different requirements
with regard to the showing of damageBaker, 917 N.E.2cht657 (itations omittedl A plaintiff
is “entitled to presumed damages asatural and probable consequencé] gfer se defamation.”

Id. In an action for defamatiquer quod, aplaintiff must demonstrate special damadels.Special
damages aressentiallypecuniary los$. N. Indiana Pub. Serv. Co. v. Dabagia, 721 N.E.2d 294,

306 (Ind. Ct. App. 1999)Cortez v. Jo-Ann Stores, Inc., 827 N.E.2d 1223, 1231 (Ind. Ct. App.
2005)("[i] f a plaintiff in a defamatioper quod case cannot demonstrate pecuniary damages, then
the plaintiff cannot recover for emotional and physical fiprm

CVS argues Dr. Mimm#ailed to offerevidence that hiost asingle patiat, and there is
no recordof any patient terminatintheir contract or relatiomgp with Dr. Mimms as a result of
the statement to WintersCVS alsopoints toWinters testimonythat Railsbacls statement did
not causeierto stopvisiting Dr. Mimms and, in fact, Winters continues to refer third parties to

Dr. Mimms. (Filing No. 2421 at 6)

In response, Dr. Mimms argues, despite Railsback’s statement hawffgectaon Winters’
relationship withhim, special damages exist because Dr. Mimnesiigled to the costs associated

with litigation, including reasonable attorney’s fee$he Courtdisagrees andinds that Dr.

2 Pecuniary loss is defined as “[a] loss of money osahething having monetary valud.bss, BLACK'S LAW
DICTIONARY (10th ed. 2014)
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Mimms has presentat evidence thaRaildack’s statement causanypecuniary lossThere is
no evidence that Dr. Mimms lost amponey,patients or business due to the statemesade to
Winters Accordingly,summary judgmeat is granted on this issue See Carson v. Palombo, 18
N.E.3d 1036, 1047Ind. Ct. App. 2014)affirming summary judgment on defamatiper quod
claim for lack of special damages and noting “Indiana follows the AsaerRule regarding
attorney fees, meaning that such fees generally amnsidered to bdamages in the absence of
statutory authority, an agreement between the partigs\. Indiana Pub. Serv. Co., 721 N.E.2d
at 304 (holding “[s]ince the evidence does not show that [an alleged defamatory stateauset]
[defendant’'sldamages|defendant’skclaim of defamatiorcannot prevail”).

V.  CONCLUSION

For the reasons stated above, the CGRANT S CVS'’s Motionfor Summary Judgment

asto the Statements Allegdaly Plaintiff’'s Witness BW (Eiling No. 240. Dr. Mimms failureto

includeevidence as to Winters’ testimoinyhis Complaint and summary judgment pleadiisgs

fatal to this claim In addition when viewing the facts in light most favorable to Dr. Mimths,
statement Ssomething about a license issue” does not amount to a communication with a
defamatory imputation and Dr. Mimms has not presented sufficient evidespe®él damages

to establish @efamaion per quod claim.

SO ORDERED.

Date:3/22/2017 d‘“@ LD““MQM*

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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