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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

SHELLA WILDE as guardian of TAYLOR
BELL,

Plaintiff,
VS.

NEAL ROSENBERG individually and as
servant or agent of the Noblesville Police
Department, )
JAMES ALOISIO individually and as servant)
or agent of the Noblesville Police Department)
CRAIG DENISON individually and aservant )
or agent of the Noblesville Police Department)
LIEUTENANT DAVID THOMA individually )

)
)
)
) No. 1:15cv-0105:JMSTAB
)
)
)
)

and as servant or agent of the Noblesville )
Police Department, )
THE CITY OF NOBLESVILLE, )
THE HAMILTON COUNTY SHERIFF, )
)

Defendants. )

ORDER

Plaintiff Shella Wilde brings this action as Guardian of Taylor Befiresently pending
before the Court are two motionBefendant The Hamilton County Sheriff's (th&Heriff")

Motion to Dismiss,[Filing No. 13, and the Sheriffs Motion to Strike portions ofaRitiff's

Response in Opposition to the Motion to Dismi&djrig No. 2§. For the reasons that follow, the

Court grants the Sheriff's Motion to Dismisg;iing No. 13, anddenies as modhe Sheriff's

Motion to Strike, Filing No. 249.

1 The Court will refer to Ms. Wilde and Mr. Bell collectively as “Plafijtiexcept when detailing
the factual allegationsboutMr. Bell's attempted suicidby-copthat underlie this lawsuit.
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l.
APPLICABLE STANDARD

Federal Rule of Civil Ricedure 8(a)(2)requires only ‘a short and plain statement of the
claim showing that the pleader is entitled to relieEtickson v. Parduss51 U.S. 89, 93 (2007)
(quotingFed. R. Civ. Pro. 8(a)() “Specfic facts are not necessary, the statement need only ‘give
the defendant fair notice of what the . . . claim is and the grouraswipich it rests.”Erickson
551 U.S. at 93quotingBell Atlantic v. Twombly550 U.S. 544, 555 (200)7)

A motion to dismiss asks whether the complaint “contais[sficient factual matter,
accepted as true, to ‘state a claim to relief that is plausiblesdade.” Ashcroft v. Igbal556
U.S. 662, 678 (2009guotingTwombly 550 U.S. at 570 “A claim has facial plausibility when
the plaintiff pleads factual content that allows the court to dreeweasonable inference that the
defendant is liable for the misconduct alleged®dams v. City of Indianapolig42 F.3d 720, 728
(7th Cir. 2014)quotingAshcroft v. Igbal556 U.S. 662, 678 (200Q) Factual allegations in the
complaint are accepted as true, but allegations that are legélsions are insufficient to survive
the motion.Adams 742 F.3cht 728. A complaint thapleads facts that are merely consistent with
a defendant’s liability “‘stops short of the line betwe@sgbility and plausibility of entitlement
torelief.” Id. (quotingTwombly 550 U.S. at 557 In other words, to survive dismissal, a plaintiff
“must plead some facts that suggest a right to relief that is beéfergpeculative level.’Atkins
v. City of Chicagp631 F.3d 823, 832 (7th Cir. 2011)

1.
BACK GROUND

The following background is set forth from the relevant allegatinri@laintiff’s Third
AmendedComplaint,which must be taken as true at this stage of the litigaismecessary to

address the pending motiong-iling No. 1-1 at 34568.]
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The Sheriffis a political subdivision of the S of Indiana ands in command and control

of the Sheriff's Office located in Hamilton County, Indian&ilihg No. 1-1 at 347] The Sheriff

is distinct from DefendantNoblesville Blice Department (NPD’), which is controlled by

DefendanCity of Noblesville (the City”). [Filing No. 1-1 at 34647.]

On July 20, 2013, Mr. Bell “was a mentally unstable adult sdtered from suicidal

tendencies.” Filing No. 1-1 at 348 Mr. Bell sough suicidal treatment from Aspire Crisis Hot

Line and advised the counselor with whom he spoke “that he intendedtait suicide by cop

by pointing a gun at police officers with no intention of shooting the’gunling No. 1-1 at 348]

Mr. Bell had obtained a Beretta Air Gtim carryout his plan. [Filing No. 1-1 at 348] After the

telephone call, the counselor with whom Mr. Bell spoke reported MrsBelentions to 911 and

conveyed that Mr. Bell did not intend to harm any police officeFsling No. 1-1 at 348 The

counselor requested tHdPD perform a welfare check on Mr. BellFi[ing No. 1-1 at 348]

NPD Officers were dispatched to Mr. Bell's home to perfa welfare check.Hling No.
1-1 at 348] Lieutenant David Thoma, an NPD crisisgotiator, located Mr. Bell via cellphone

and begarspeaking withhim. [Filing No. 1-1 at 349] Mr. Bell was in a parking lot adjacent to

Riverview Hospital. [Filing No. 1-1 at 349] “Other officers from NPD and the Sheriff arrived on

the scene. Some assumed felony stop positions behind their vehitiestiof Bell, and others

hid behind buildings.” Filing No. 1-1 at 349]

While speaking with Lieutenant Thonfdy. Bell held the Beretta Air Guhy the barrel in

his right hand and his cellphone in his left hanéilifjg No. 1-1 at 349] Lieutenant Thoma

requested that Mr. Bell drop what he was holdind walk toward Lieutenant Thomézil[ng No.
1-1 at 349] Mr. Bell “was shot by two bean bag rounds fired by NPD Officensi ‘@hen shot by

multiple NPD Taser guns.” Fjling No. 1-1 at 349] Mr. Bell began to run to theabk of the
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parking lot, and Lieutenant Thoma “gave an order to NPD Officers to ‘goimet [Filing No.
1-1 at 349] Lieutenant Thoma joined the pursuit in his vehicle, and Ml Biltimately

surrenderedo the NPD Officers with his hands up.Fifing No. 1-1 at 349 Lieutenant Thoma

again ordered Mr. Bell to drophat he was holdingand Mr. Bell was “agai shot by multiple

Tasers.” Filing No. 1-1 at 349] Defendant Neal Rosenberg, an NPD Officer, then shot Mr. Bell

in the upper abdominal/chest are&ilihg No. 1-1 at 347 Filing No. 1-1 at 350] Defendants

James Aloisio and Craig Denison, who were both NPD Officersesuiently fired theiweapons

and Mr. Bell was shot in the back of his left thigkilihg No. 1-1 at 347 Filing No. 1-1 at 350]

Mr. Bell alleges that after the shooting, “there was nodsied crime scene investigation

conducted.” [Filing No. 1-1 at 350] He contends that NPD atige City“engaged the Sheriff to

conduct the investigation of the crime scene and the officer invelvaating, instead of utilizing
an outside agency/investigator not involved in the incident per sthpdatiocol.” Filing No. 1-
1 at 350] Mr. Bell specificallyalleges that the Sheriff failed tim the followingthings accurately
conduct laboratory testing on bullet shell casings, weapons used ishtloéing, and other
evidence in the matter; properly investigate the shootings regattnkgnowledge of oiscene
officers that Mr. Bell's weapon was an air gun; compéefimal comprehensive report or summary
regarding its investigation and findings per standard procedure and prptoperly preserve all
dashcam footage and officer/dispatch communications for investigatndthat the Sheriff
intentionally manipulated or deésl dash cam footage obtained of the shootiiging No. 1-1
at 350Q]

Plaintiff does not dispute that there is no evidehe¢Mr. Bell was arrested, incarcerated,

or prosecuted as a result of the incidanissue. Filing No. 14 at 19Filing No. 23] Plaintiff

also does not dispute that the Sheriffias the NPD Gficers’ employer, does not exercise control
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over them and does not have the ability hoe, fire, or disciplinethem. Filing No. 14 at 11

Filing No. 23]

Plaintiff initially filed this action in state courtF[ling No. 1] Plaintiff was granted leave
to amendhecomplaint in June 2015, and alleged federal claims in that pletatitige first time

[Filing No. 1 (referencingFiling No. 1-1 at 34566).] Defendants removed the case to federal

court. [Filing No. 1]

The Third Amended Complaint asserts the following claims ag#iasSheriff: avionell
clam (Count Ill); a 8 1983 conspiracy claim (Count 1V); a claim fordeguate training,

supervision, and discipline (Count IX); and a negligence claim (CountEX{)ng No. 1-1 at 353

66.] The Sheriff has moved to dismiss all of those claifmgng No. 13, and that motion is now
fully briefed and ready for the Court’'s decisioithe Sheriff has also filed a Motion to Strike
certain portions of Plaintiff's response brief, contending thase portions go beyond the scope
of the allegations in the Third Amended Complairitilifig No. 26] The Court will address each
motion in turn.

[1.
DiIscuUssION

A. Motion to Strike

The Sheriff asks this Court to strike portionsRdintiff's response brief that the Sheriff
contends go beyond the scope of the allegatin the Third Amended Complaint. Fjling No.
26.] The Sheriff alleges that the response brief “imagines a sifethe police action shooting

that is quite dissimilar from the one portrayed by the @lamt.” [Filing No. 27 at ]]

Specifically, the Sheriff emphasizes that nowhere iftiied AmendedComplaint doe®laintiff
allege that the Sheriff’s officers were present whenstiaoting occurredbut the response brief

accuses those officers of being “involved in the convergence surroueing the parking lot.”
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[Filing No. 27 at Jciting Filing No. 23 at 4] The Sheriffalso claimghat nowhere in th&hird

AmendedComplaint does ispecifyhow the Sheriff allegedly failed to investigate, despie th
response bridisting the Sheriffs alleged failureto get another entity to investigate the shooting,
theabsence or deletion of dashm video footageand the failure to update case notesilirjg
No. 27 at 45 (identifying portions ofiling No. 23.]

In response, Plaintiffoncedes that “the Third Amended Complaint does not verbatim state

the facts as asserted in the Response Brigfilinf No. 30 at 1] Plaintiff disagrees that the

identified portions of the brief must be stricken, however, emphgsithe noticepleading

standard in federal courfFiling No. 30 at 23.] Plaintiff argues that the allegations in the Third

Amended Complaint are specific enough to put the Sheriff on notice daihesat issue. Hiling
No. 30 at 36.] Plaintiff also points out that a motion to dismiss may be convante a motion

for summary judgment by the Court if it finds it appropriate to do[Boing No. 30 at 7]

In reply, the Sheriff maintains that even a “comprehensive readinglamtiff’'s Third
Amended Complaint does not give rise to any indication that Plaphaf that the Sheriff was
directly involved in thallegel “converging” around Mr. Bell before he was shtiling No. 33
at 24.] The Sheriff urges the Court not to convsimotion into a motion for summary judgment

[Filing No. 33 at 56.]

Itis within the Court’s discretion “to handle the case as agsttf@rward motion to dismiss,
rather than converting it to a motion under Rule 56€venstein v. Salafsk§64 F.3d 345, 347
(7th Cir. 1998) Converting a motion, however, requires the Court to “provide each ipatitye
and an opportunity to submit affidavits or other additional forms of groobeb Indus., Inc. v.
Sumitomo Corp306 F.3d 469, 479 (7th Cir. 2002T his requirement of a reasonable opportunity

to respond is mandatory, not discretionary.Although Plaintiff attached a tort claim notice to
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the response briebpposing the motion to dismiss response to the Sheriff's angents that

Plaintiff failed to serve suchm@otice, Filing No. 231], the existence of a tort claim noticea$

not bear on the parties’ arguments regarding the sufficiency of #gatatns in the operative
complaint Moreover, it is unnecessary for this Court to consider or anahyezedntents of the
attached tort claim notice to resolve the pending madiodismiss. Thus, th€ourt will not
convert the pending motion to dismiss into one for summualyment.

The Sheriff correctly notes that a plaintiff cannot amend his comipfaough his response
brief. SeePirelli Armstrong Tire Corp. Retiree Med. Benefits Trust v. Walgreen&31 F.3d
436, 448 (7th Cir. 2011{referencig “the axiomatic rule that a plaintiff may not amend his
complaint in his response brigf The Court disagrees, however, that the identified portions of
Plaintiff's response brief must be stricken under the circurostapresentellerein While the
parties may not agree on exactly when the Sheriff's officensegiait the sceneRlaintiff does not

contend that the Sheriff's officersréd their weapons or shot Mr. Bell.Filing No. 23 at 5

(Plaintiff's response brief, confirming that “Hamilton County Bfiis officers did not fire their
weapons or shoot Bell”).] Plaintiff does not assert an eskeedorce claim against the Sheriff.

[Filing No. 1-1 at 351(not asserting 8 1983 excessive force claim against the Sherifgtgad,

all of Plaintiffs claims against the Sheriff stem from BRtdf's allegations concerning the
Sheriff's alleged failurerelated tothe subsequeninvestigation intathe shooting of Mr. Bell.

[Filing No. 1-1 at 35366.] But as the Court will detail at length beloRlaintiff's claims against

the Sheiff fail as a matter of law. Thus, regardless of whetheiQourt assumes for the sake of
the argument that the Sheriff's officers were part of the grbap donverged on Mr. Bell and

further assumethat the Sheriff failed tsubsequently investigatke matteiin the ways Plaintiff
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alleges in the response brief, Plaintiff's claims against theifSb@ll must be dismissedThus
the Court denies as moot the Shesifflotion to Strike.[Filing No. 26]
B. Motion to Dismiss
1) Federal ClaimgCounts I, 1V, and IX)
The Third Amended Complaint asserts the following federal clagasat the Sheriff: a
Monell claim (Count Ill); a 8 1983 conspiracy claim (Count 1V); and a claamifadequate

training, supervision, and discipline (Count IX]JFiling No. 1-1 at 35366.]

The Sheriff conteds thatPlaintiffs federal claimsagainst itshould be dismissed as a
matter of law. The Sherifmphasizes that because none of its officers shot Mr. Bell, theme are
allegations that the Sheriff caused Mr. Bell to suffer atitoti®nal deprivationasis required to

supporia 42 U.S.C. § 1983 claimFiling No. 14 at 88.] The Sheriff emphasizes that § 1983 does

not authorize vicarious liability and contends that Plaintifflegadly boilerplate allegations of

liability are insufficient to survive a motion to dismiss:iljng No. 14 at 83.] To the extenthat

Plaintiff's claims relyonallegedinadequate mincomplete investigationhe Sheriff contends that

those claims are not actionablé&ilijng No. 14 at 1J The Sherifemphasizes thatis undisputed

that it does not control e@mploy the NPD @icers. [Filing No. 14 at 11 Finally, the Sheriff

points outthat conspiracy is not an independent basis of liahiligter§1983 [Filing No. 14 at

16]

2t is not clear from the face of the Third Amended Complaint ndvellaintiff brings the claim
for inadequate training, supervision, and discipline (Count 1X) usid¢e or federal law.Ffling
No. 1-1 at 36163.] Plaintiff responds to the Sheriff's arguments regarding Counhbtxvever,
by classifying that claim as a federal clairilihg No. 23 at 712.] Because Plaintiff is the master
to thecomplaint,Holmes Grp., Inc. v. Vornado Air CirculatioBys., Inc.535 U.S. 826, 831
(2002) the Courtwill only address Count I1X as a federal claim.
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In response, Plaintifagrees that 8 1983 “does not itself create substantive rights but

provides a means for vindicating federal rights conferred els@wh[Filing No. 23 at § Plaintiff

acknowledges that to succeed on the federal claims, it pnoggthat Mr. Bell's constitutional
rights were violatednd that the Sheriff's action or inactioust haveeaused Mr. Bell’snjuries

[Filing No. 23 at 9 Plaintiff argues thathis burden was met dhe noticepleading stage of

litigation. [Filing No. 23 at 1(Q Throughout its respondeief, Plaintiff repeatedlypoints toMr.

Bell's alleged‘right to a fair investigation of the shooting.Fi[ing No. 23 at 19Filing No. 23 at

14 (“subsequent to the shooting, the [Sheriff] broke protocol amdeoures in agreeing to
investigate the shooting when it was directly involved in the scene afithe. The [Sheriff] also
failed to properly investigate the scene of the shooting,emakfull report, and question

officers. . ..”; Filing No. 23 at 1§responding in support of comsacy claim by arguing that the

“Sheriff failed to conduct a proper investigation . . ].”).
In reply,the Sheriff points out that “Plaintiff does not identify the sowfcthis supposed
right [to a fair investigation] or explain how the right to a faivastigation is protected under

federal law.” Filing No. 28 at § The Sheriff points to Plaintiff's admission that he is unaware

of any other person subjected to the allegedly unconstitutional patidyraphasizes that the only

policy cited as supportis an NPD policy, not a Sheriff's policyilipg No. 26 at 63.] The Sheriff

contends that Plaintiff's agedly conclusory, boilerplate allegations are not plausibleamalot

supportPlaintiff's federal claims [Filing No. 28 at 8.1.] Finally, the Sheriff points out that

Plaintiff has not alleged proximate cause because he citesemjrom the shooting as his
damagesbut it is undisputed that NPDfficers over which the Sheriff had no control shot Mr.

Bell. [Filing No. 28 at 19
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The Sheriff does not dispute that it is a municipal entity for pupo& U.S.C. § 1983
A municipal entity is responsible under § 1983 when theceton ofits policy or custom-
whether by its lawmakers or by those whose “edicts or acts mayaidad to represent official
policy”—is the cause of thplaintiff's injury. League of Women Voters of Chicago v. City of
Chicagq 757 F.3d 722, 727 (7th CR014) cert. deniedciting Monell v. Dept. of Soc. Servs. of
N.Y.C.436 U.S. 658, 6941978). There are only three ways in which a municipatay be held
liable under 8§ 1983:“(1) an express policy that would cause a constihati depivation if
enforced; (2) a common practice that is so widespread ahdettled that it constitutes a custom
or practice; or (3) an allegation that the constitutional injury eeased by a person with final
policymaking authority.” League of Women Voterg57 F.3d at 72{citing Estate of Sims506
F.3dat 515.

“To establish municipal liability, a plaintifiust show the existence of an official policy
or other governmental custohat not only causes but is the ‘moving forlsehird the deprivation
of constitutional rights. Teesdale v. City of Chicag690 F.3d 829, 833 (7th Cir. 201 8ge also
King v. Kramer 763 F.3d 635, 649 (7th Cir. 201(#0 succeed, plaintiff must show that he suffered
a deprivation of &ederal right as a result of the policy at issue, and thastthe proximate cause
of his injury). This is because 8§ 1988oes not create substantive rights; rather, it is a means for
vindicating federbrights conferred elsewherePadula v. Leimbach656 F.3d 595, 600 (7th Cir.
2011)

After analyzing the parties’ arguments regarding the viability ahRiés federal claims
against the Sherifthe Court concludes that they fail fatrleast twaeasons. First, Plaintiff has
not plausibly pled that the injury of which he complains was proximatekged by the Sheriff.

In the Third Amended Complaint, Plaiffitexclusively focuses ohis injuriesthat werea result of
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the shooting [Filing No. 1-1 at 351(alleging that as a result of the shooting, Mr. Bell “sugtdin

severe and permanent injuries requiring surgical intervention andaheare and treatment” and
“incurred the inability to seek employment opportunitiesByt it is undisputed that Mr. &l was

shot by NPD @ficers over which the Sheriff had no controEillng No. 14 at 11Filing No. 23

(not disputing asertion)] It is likewise undisputed that there is no evidetied Mr. Bell was
arrested, incarcerated, or prosecuted as a result of the sugaisnding the shootingFifing No.

14 at 1Q Filing No. 23(not disputing assertioj) Thus,Plaintiff has not pled a plausible basis for

how theSheriffs actions or inactiongverethe proximate causef anyinjuries or damageMr.
Bell sustained.

Second, een assuming that Plaintiff hadausibly pled proximate caud@laintiffs 8§ 1983
claims against the Sheriféquire Plaintiff to identify dederal constitutional righof which the
Sheriff deprivedMr. Bell. SeePadula 656 F.3d at 60(mphasizing that 8§ 1988l6es not crda
substantive rights; rathet,is a means for vindicatinfpderal rights conferred elsewh&resee
alsoSmith v. Gomes50 F.3d 613, 617 (7th Cir. 200@]CJonspiracy is noan independent basis
of liability in 8 1983 actions.”} Because it is undisputed that the Sheriffrtidd have control over
the NPD Qficers that shot Mr. Bell, Plaintiff maintairthroughout the response britiat the
Sheriff violated Mr. Bell'salleged “right to a fair investigation of the shooting[See, e.gFiling
No. 23 at 1 Plaintiff citesno authority supporting that allegeht, perhaps becaughe
Seventh Circuit Cart of Appeals recently confirmethat an individual “does not have a

constitutional right to have the police investigate his case ddtidllless to do so to his level of

3 Additionally, to sufficientlystatea federal claim for civil conspiracy,@aintiff must“allegd] a
pattern of harassment by several officers over agef months."Geinosky v. City of Chicago
675 F.3d 743, 749 (7th Cir. 2012Plaintiffs operative complaint makes no such allemyadi
[Filing No. 1-1 at 35657 (federalcivil conspiracy claim).]
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satisfaction.” Rossi v. City of ChicagaZ90 F.3d 729, 735 (7th Cir. 201€iting DeShaney v.
Winnebago Cty. Dept. of Soc. Serv89 U.S. 189, 196 (198%¢holding that the Constitution
“generally coffer[s] no affirmative right to governmental aid, eveneand such aid may be
necessaryo secure life, liberty, or property interests of which the goventniself may not
deprive the individual.”)) “[M] ere inactivity by police does not give rise to astttutional claim,”
and “the plaintiff must also show that the police’s actions hammeedbility to obtain appropriate
relief.” Rossj 790 F.3d at 7386. Plaintiff makes no allegation ragding how the Sheriff's
investigatory actiosmharmed his ability to obtaianyappropriate relieflikely because there is no
evidence that Mr. Bell waarested, incarcerated, aiogecuted following the shooting@ecause
Plaintiff has not identified a federabnstitutional right of which the Sheriff allegedly deprived
Mr. Bell, Plaintiff cannot maintaithe§ 1983 claimst assertagainst the Sheriff.

To the extent thallaintiff tries to circumvent this bgnaking a general “failure to train”
claim against the Sheriff, it also fails. While it is posstbk inadequacy in training can serve as
a basis for liability under § 1983 where the failure to train “amountielberate indifference to
the citizens the officers encounteiatthews v. City of E. St. Loyig75 F.3d 703, 709 (7th Cir
2012) Plaintiff's operative complaint alleges that the Sheriff (and NPD anditlgev@o are not
atissue in the pending motion) allegedly failed to train four idedtNiEeD Cificersaboutan NPD
policy for “handling situations of emotionally dished persons attempting suicide by cop.”

[Filing No. 1-1 at 36162.] BecausdPlaintiff does not dispute that the Sheriff had no control over

the NPD GOficers involved in the shooig and had no authority to fire or discipline theifjihg

no. 14 at 11Filing No. 23, Plaintiff cannot maintain a failerto train claim against the Sheriff

under these circumstances.
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In sum, there is a logical disconnect between Plaintiff's allegatemerding the Sheriff's
involvement in the incidenwith Mr. Bell, the damages Mr. Bell sustainead the federal claim
Plaintiff makes against the Sheriffor all ofthereason detailetierein Plaintiff's federal claims
against the Sheriff must be dismissed.

2) State Law Claim (Count X)

Plaintiff asserts a state law negligence claim against the Shprifing No. 1-1 at 363

64).] Plaintiff asserts that the Sheriff (atite City and NPD, who are nparties to thgpending
motion) were negligent by failing to protect and preserve evidiatiosving theshooting of Mr.
Bell, failing to establish a plan of action to seize Mr.|Bela safe manner, and failing to have a

proper investigation conducted by an independent agency after the shdéiingy No. 1-1 at

36364.]
The Sheriff argues that Plaintiff's negligence claim agfairshould be dismissed because

of the law enforcement immunity provision of the Indiana Tort Claits'ATCA”). [Filing No.

14 at 1819] The Sheriffemphasizes that Plaintiff does not allege that the Sherikéreal or
falsely arrestedvir. Bell, which are the two exceptions to the law enforcemsmhunity

provision# [Filing No. 14 at 19

4 The Sheriff also argues that Plaintiff's negligence claionst be dismissetdecause Plaintiff
failed to provide notice of thedaim as required by the ITCA before filing this lawsukilihg No.
14 at 1920.] Plaintiff disagrees witlhat agument and attaches a tort claim notice to its response.
[Filing No. 23 at 1617 (referencingFiling No. 231).] The Steriff replies, challenging the
sufficiency of the contents of that notice=iling No. 28 at 1216.] Because the Court concludes
that the Sheriff is protected by the law enforcemembunity provision of the ITCA regardless of
the sufficiency of Plaintiff’'s tort claim notice, the Court willtrexddress the “faetensitive test”
required to address thsaifficiency of such aotice. SeeCollier v. Prater 544 N.E.2d 497, 499
(Ind. 1989)(noting that although substantial compliance with the ITCA noticeigmvis a
guestion of law, it requires “a fasensitive determination”).
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In response, Plaintiff contends that the Sheriff is not immuneruhe ITCA because the
law enforcement immunity provision “does notagt immunity to government agencies or
employees from liability for the breach of the duty of reasonalvks fand] this would extend to

the [Sheriff's] negligent investigation.”E[ling No. 23 at 19

In reply, the Sheriffarguesthat the law enforcement provision of the ITCA protects
government employees acting within the scope of their emplolymehey are adopting or

enforcing a law. Hiling No. 28 at 1 The Sheriff emphasizes that its officers were acting within

their authority when responding to and investigating the scene, andifPldoes not allege

otherwise. [Filing No. 28 at 14

The ITCA “allows suits against governmental entities for todsmitted by their
employees but grants immunity under the specific circumstandésrigold ex rel. Mangold v.
Indiana Dep’t of Natural Res756 N.E.2d 970, 975 (Ind. 200(@diting Ind. Code § 34.3-3-3).
Whether the ITCA applies is a question of law, and the party segkingnity bears the burde
on the issue.Mangold 756 N.E.2d at 975"As a statute in derogation of the common law, the
ITCA is to be construed narrowly.ld.; Snyder v. Sniit 7 F. Supp. 3d 842, 874 (S.D. Ind. 2014)

Indiana Code 8§ 343-3-3(8) of the ITCA provides that “[a] governmental entity or an
employee acting within the scope of the employee’s employment is notifiabtess results from
. . . [ihe adoption andndorcement of or failure to adopt or enforce a law (including rules and
regulations), unless the act of enforcement constitutesdaisst or false imprisonmentlhdiana
Code § 3413-3-3(10) provides immunity for a governmental entity from “the acbuoiission of
anyone other than the governmental entity or the governmental eatitpleyee.” “The purpose
of immunity is to ensure that public employees can exerciseitisgipendent judgment necessary

to carry out their duties without threat of hamaent by litigation or threats of litigation over
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decisions made within the scope of their employmer&avieo v. Citpf New Haven824 N.E.2d
1272, 1275 (Ind. Ct. App. 200%yuoting Bushong v. Williamsqn790 N.E.2d 467, 472 (Ind.
2003).

Under the circumstancedieged by Plaintiff, the Court finds thiidiana Code § 343-3-
3(10) providesimmunity to the Sheriff for the NPDfficers’ actions that resulted in Mr. Bell
being shot, given that it is undisputed that$eriff did not employ or control those officer$.o
the extent that Plaintiffs negligence claim is based on therif8b allegedly deficient
investigationafter the shootinghe Courtagrees with the Sheriff that Plaintifflshird Amended
Complaint does not alleghat the Sheriff or its officers were acting outside the scopbenf

employment during the relevant time perioseéFiling No. 1-1 at 36364.] Thus, Plaintiff's

negligence claim ibarred by the law enforcement immunity provisiorirafiana Code 8§ 343-

3-3(8). [Filing No. 1-1 at 36364.] Given that Plaintiff does natllege that Mr. Bell was arrested

or imprisoned following the shooting, and it is undisputed that no evidendd sapport such an

allegation, the law enforcement immunity exceptions fédse arrest and false imprisonment
cannot apply.|.C. § 3413-3-3(8). For these reasons, the Court dodes that the Sheriff is

entitled to immunityfrom Plaintiff's negligence claim pursuant to the ITCA

V.
CONCLUSION

For the reasons stated herein, the CRIRANT Sthe Sheriff's Motion to Dismiss|Filing
No. 13, andDENIES AS MOOT the Sheriff's Motion to Strike, Filing No. 2. No final
judgment shall issue at this tim&he Court directs the Clerk to docket Plaintiff's Third Amended

Complaint, Filing No. 1-1 at 34568], as a separate docket entry so that it can be more easily

located andeferencedn future filings.
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