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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DAWNE A SANZONE, Personal Representative
of the Supervised Estate of Keith R. Koster,
Deceased,

Plaintiff,

V. CaseNo. 1:15ev-01301TWP-TAB
OFFICER WILLIAM “BILLY” MURPHY, in his
official and individual capacities,

OFFICER JAMESGRAY, in his official and
individual capacities,

OTHER UNKNOWN OFFICERS AND
PERSONNEL OF THE CITY OF
INDIANAPOLIS, in their official capacities,
CONSOLIDATED CITY OF INDIANAPOLIS,
MARION COUNTY, INDIANA,

N N N N N N N N N N N N N N N N N N N

Defendants.

ENTRY ON DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

Before the Couris a Motion for Summary Judgment filed bgfendants Williant Billy ”
Murphy (“Officer Murphy”), James Gray' Qfficer Gray), and the City of Indianapoli§the
City”) (collectively, “Defendants”) (Filing No. 67. After a call to Indianpolis Metropolitan
Police Department (“IMPD”) for medical helgeith R. Koster (Koster”), the subject of theall,
wasshot and killed by Officer Gray. Plaintiff Dawne A. Sanzone, as personal eapatge of
Kosters estatg“the Estate”) filed this actionagain$ Defendants foviolation of Kosters federal
civil rights under the FourtAmendment, as wedls assault angattery,false arrest, and wrongful
deathunder Indiana law (Filing No. 11) Defendants mover summary judgment as to all claims
alleged in the Amended ComplainEor the following reasons, the Cowtants in part and

denies in partthe Defendantgviotion for Summary Judgment.
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. BACKGROUND

As with any summary judgment motion, the following facts are reviewed ingienhiost
favorable tothe nonmoving partyin this case the Estatand the Court draws aleasonable
inferences irthe Estates favor. SeeAnderson v. Liberty Lobby, Inat77 U.S. 242, 255 (1986);
Zerante v. DelLugab55 F.3d 582, 584 (7th Cir. 2009).

On January 21, 2014t approximately 85 a.m. Kosterleft a voice message on his friend

Timothy Bess (“Bess”) telgphone stating: “Call me back please.’{Filing No. 774 at 1) When

Bess returneoster's call,Bess cald hearKosterthrowing up andhaving a hard timbreathing.
Id. at 2. Bess attempted to persudSigsterto go to the hospitddut,in the middle of Bess’ attempt
the call dropped.Id. at 4 Bess calledoster again, but received a busygnal 1d. at 45.
Thereafter, becaugesslives in a different state, he called IMPD aasked if they couldend an
ambulance to da wellnesscheck onKosterbecause Kostewas having trouble breathindgdess
informed the dispatch operatthrat Kosterwas not sicidal butsuffers from chronic fatiguand
did not want to go to the hospitaBessthenprovided the dispatch operatarth Kosters cell
phone number.

When the dispatcher callelpsterpicked up and began breathing into the phone in an
extremely labored manner. The dispatcher agla@sterif he was having trouble breathirgnd
Kosterrespondedyes”. The dispatcher tol&osterthat she was going to contact an ambulance
and asked him if he would open the door for paramedics when they arKwster responded:
“No. | don’t know if | even can.”Kosterstatedhe had been kicked out tife emergency room
and he did not want the ambulance to come without advbcate’ The dispatchemformed
Kosterthatambulance personnelould have to force entry, to whidtereplied “the office has

keys” Thedispatchethenstatedthat someone would call the office ah@dtparamedics were on
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their way, buKosterstated “No.” The dispatcheasked Kosteif he had any weapons, however,
Kosterhung up the phoneithout respondingAfter Kosterhung up, the dispatcher called Sarah
Hunt (“Hunt’), the apartment manager, aaskedHuntto providekeys toKosters apartment so

that paramedics and poliofficerscould enter antielpKoster. (Filing No. 773 at 12.)

Shortly thereafter, Officer Murphgrrived at Kostefs apartment anavas met byHunt.
Officer Murphy knocked oKosters doorand, wherKosterdid not answerHunthanded Officer
Murphy the keys Id. at 3. Officer Murphyopened the docandKosterstated “Don’t come in.
| don’t want you to come i Id. Despite Kostés statementHunt entered the apartmeand
offered tohelpKosterby calling a friend.Id. at 34. Kosterexplained tdHuntthat he wastrying
to take pills to be able to talk and type,” he kasked out of two emergency roomand he
eventually told Huntto call his friend Doranwho Koster later refered to as his Mmedical
advocate' Id. at 4. While Huntspoke taKoster, Lieutenant Benjamin Holton of the Indianapolis
Fire Departmenf‘L t. Holton”) arrivedat Kosters apartment Id. Hunt informedKosterthat she
had to leave and could not be in the apartment because the officers and panaeeeeids come
in and help him.ld. Kosteragain statetno,” he did not want them to enteld.

Lt. Holton announcedrom Kosters doorwaythat they needed to enter the apartnent
help him. Id. at 45. Kosterresponded:“If you enter my apartment | will shoot yould. at 5.
At thatmoment, Hunt looked down and noticedum in Kosters right hand, partially covered by
a blanket.ld. Huntbacked out oKosters apartmenaind,once she wagsutside of the apartment,
Hunt announcethatKosterhad a gun.id.

After learning of the gurQfficer Murphy proppedKosters door open witlafire tool and
orderedLt. Holtonto evacuatall apartmentsurrounding<osters unit, as well as all apartments

on the second flooOfficer Murphy positioed himselfin Kosters doorwayand drew his weapon
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While standing in the doorway)fficer Murphy radioed for assistancanouncinghe had“a

subject with agun.” (Filing No. 774 at 11) Officer Murphyalso radioecdis supervisor, who

decided to call the SWAT teanwhile waiting on SWAT to arriveQfficer Murphyattempted to
negotate with Koster, requestingkosterto puthis gun downso that he can get medical help
Kosterdid not comply.

Once SWAT arrived at the scene SWAT negotiators Daniel Rosenbe(tOfficer
Rosenberg”and Eli Raisovichreplaced Officer Murphy.Officer Ros@berg positioned himself
in Kosters doorway and acted as the primagotiator. Officer Rosebergintroduced himself
to Kosterand observedKosterlaying at an angle on his bed, which was a mattress on the floor,
with his backvisible from thedoor. Officer Rosenberg also noticed a blaekolver inKosters

right handthat was lowered down tais side (Filing No. 697 at 6) Kosterinformed Officer

Rosenbergf his health issues and thnaispitals refusgto help him. At some point during Officer
Rosenberg’s communicationspsteragainasked for his'medical advocaté Doran. Id. at 7.
Officer Rosenbergesponded, Doracould not comanside the apartmentvhile Koster was
holding a gun.Officer Rosenberg assur&sterthatif he put the gun dowrthe officers would
get him to his medical advocathd. at 12.

More officers arrived including Chris Phemster (“Officer Phemster”) vgositioned
himself in front of Officer Rosenberg withballistic shieldn one hand and a .40 caliber Glock in
his other handas well as Justin Reese (“Officer Reese”) who stood to the left of Offieend?ér
with his gun drawn Soon after SWAT teamOfficer Gray and Sergeant Steve Walt€fSgt.
Walters”) arrived Officer Gray was armed with an MP5 soéchinegun and §t. Walters had a

less lethal bean bag shotguspon arriving, Officer Gray quickly instructed Officer Reese that he
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maintained “priority of shot."There were now a total of five tactically dressdiicers $anding
in Kosters doorway with their firearms drawn.

The conversation between Officer Rosenbang Kostercontinuedand appeared to be
going well. At some point,Koster asked to speak to his brother, Kurt Koster of the IMPD,
however, nonef the officers contacte@fficer Kurt Koster. Officer Rosenberg, insteamformed
Kosterthat he could not let anyone into the apartment Hutsterput down hs gun In response,
Kosterbecane agitated and stated: “you’re not gonna try to let him in...you should try, you’re not

trying to let him in.” (Filing No. 778 at 3) At this point, all officers in the doorway took cover

with the ballistic shield.
By this time, Koster was sitting up, creegged on his bed with his hands in his lap.

(Filing No. 6910 at 31) Officer Rosenberg continued negotiating with Koster. Howd<@ster

becamanore agitated when the officers refused to leave and informed the offiadisintended

to“fire awarning shat (Filing No. 779 at 10) Officers observed movemeoitKoster's shoulder

as he began to raise up his d@hat was holding the handgurfil(ng No. 69-10 at 3§ Noticing

the handgun, Officer Gray began to point his firearm at Koster.Koster's arm came to a full
extension.ld. Sgt. Walters, armed with thiess lethal bean bag shotgun, stated: “everyone...stay
down, if this goes bad I'm going to fire a less lethal round first so don’t jumgd dpn’t want
to...hit you in the back of the head with a less lethal bean bag at point blank rériged No.
77-10 at 8) Almost simultaneously witlsgt. Walters firing the lesslethal bearbag shagun,
Officer Grayfired two or threeshots with his MP5 subachinegun Two shots fired by Officer
Gray hitKosterin the head and the neck, killing him.

Thereafter, on September 21, 2015, Dawn Sanzone as personal represeritedizstate

filed an Amended Complaint, asserting false arrest and excessive formdation of the Fourth
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Amendment, as well as assault and battery, false arrest, and wrongfubdleat brotherunder
Indiana law. FEiling No. 11) Defendants move for summary judgment as to all claims alleged in
the Amended Complaint, contending Officers Gray and Murphy are entitled toephatifmunity.

(Filing No. 67)

. SUMMARY JUDGMENT STANDARD

The purpose of summary judgment is to “pierce the pleadings and to assess the proof in
order to see whether there is a genuine need for tNéfsushita Electric Industrial Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986)Under Federal Rule of Civil Procedure 56, summary
judgment is appropriate only where there existsgaouine issue as to any material facts and . . .
the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56. In ruling on a
motion for summary judgment, the court reviews “the record in the light most dedmthe
non-maing paty and draw([s] all reasonable inferences in that party’s fawerante v. DeLuca
555 F.3d 582, 584 (7th Cir. 2009) (citation omittethiowever, inferences that are supported by
only speculation or conjecture will not defeat a summary judgment mot@oarsey v. Morgan
Stanley 507 F.3d 624, 627 (7th Cir. 2007) (citation and quotation marks omitted). Additionally,
“[a] party who bearshe burden of proof on a particular issue may not rest on its pleadings, but
must affirmatively demonstrate, by specific factual allegations, that thereesuing issue of
material fact that requires trial Hemsworth v. Quotesmith.com, 476 F.3d 487, 4890 (7th
Cir. 2007) (citation omitted). “The opposing party cannot meet this burden with conclusory
statements or speculation but only with appropriate citations to relevant énienessdence.”

Sink v. Knox County Hos®00 F. Supp. 1065, 1072 (S.D. Ind. 1995) (citations omitteidally,

on “summary judgment a court magt make credibility determitians, weigh the evidence, or
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decide which inferences to draw from the facts; thesg@hsefor a factfinder.”Payne v. Pauley
337 F.3d 767, 770 (7th Cir. 2003).

I1l. DISCUSSION

Defendants movéor summary judgment on thestate’sFourth Amendment claims of
excessive force and unreasonable seizure, assertin@ffidr Gray and Officer Murphy had
probable cause to arrasbster, Kosterwasnot “seized” as required by the Fourth Amendment
and Officer Gray's use of deadly force was not excessiure addition, Defendants movéor
summary judgment on tretate law claimsgainst the @y, contending thathoseclaims fail as a
matter of law

A. Roger Clark’s Expert Report.

As an initial matterDefendants asthe Court to disregard the expert report of Roger
Clark (“Clark”), a twentyseven year veteran of the Los Angeles County SherifEépartment
who concludedhat “based on Officer Grag statementKoster never threatened to shoot any
Officer, never stood up, and never fully turned his body at the Officers; thereficer @ray’s
use of deadly force was unreasonable, unnecessary, and excessive and violatedhgh ey

(Filing No. 77-14 at 12

Defendants argue th&tlark was not a witness to the events at issue in this case and,
therefore, cannot give his own account of the evemlisfendantsspecifically take issugvith
ClarK's conclusiorthat:

Regardless oKosters mental state of mind or mental impairmerufficers are
trained that they are the professionals responsible fortduical decisions when
they use lethal forceThe tacticadecisions oDfficer Gray and Sergeant Walters,
(and other officers at the scendgmonstrates that they failed to remain in cover
and correctly deploy thiess lethal options obviously available to them (including
the impactweapon).In particular,Officer Gray’s failure to await and observe the
result of the lestethal force use o#osterand his immediate use l&thal force
(shooting) onKoster appears per se in this incident as axcessive and
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unnecessary use of lethal force in violation of tnagnpolicy and law (as trained
to all officers.

(Filing No. 77-14 at p(emphasis addedClark goes on to opine that:

Reasonable officers do not shoot at a person who has expnessgent to harm

anyone but himselfPassive resistance, which is simply refusmipllow orders,

is never justification for deadly force. Only activesistance, which means

physically resisting, merits any significant use of foréd even then, eadly

force is very rarely, if ever meritedin this incident,Koster showed passive

resistance on the scene by ignorofficer commands, which is common irclsj

impaired and/or emotionallyistraught individuals.
Id. at 910. Defendants contend thatlarkKs legal conclusions appear to be drawn from
assumptions that contradict the undisputed evidemzamely, the officers’ contention thidbster
pointed a gun at themand arguethat the Court should exclud&élark's testimony because it
would not assidhe trier of fact.” Expert evidencesiadmissible only when it will ‘assidtie trier
of fact.” Pena v. LeombrunR00 F.3d 1031, 1034 (7th Cir. 1999) (citing Fed. R. Evid. 702).

After reviewing the record, the Court declines to exclude the testinfoGiak because,
as the Estate persuasively argues in response, DefertatiengeClark's opinions rather than
his expertisen police training, policy and lawSee Smith v. Ford Motor C&215 F.3d 713, 718
(7th Cir. 2000)(“the court's gatekeeping function focuses an examination of the expexrt’
methodology. The soundness of the factual underpinnings of the espartalysis amh the
correctness of the expert’s conclusions based on that analysis are fatteisd tode determined
by the trier of fact, or, where appropriate, on summary judgierithe Court concludes that the
guestion of whethe€lark is credible or whether his theories are corféxta factual one that is
left for the jury to determine after opposing counsel has been provided the opportunitysto ¢

examine the expert regarding his conclusions and the facts on which they argé lBeedd.

Accordingly, Defendants’ request to exclude the testimor@jiadk is denied
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B. Probable Cause.

With respect to the merits of this cafiefendantdirst argue the officers had probable
cause to arrest KosteDefendants rely on § 12-26-4-1 of the Indiana Code when contending that
there were reasonable grounds to beli&ster suffered from a mentallness and needed
immediate hospitalization because Officer Murglyntend he observelostertaking pills with
a gun in his handSeelND. CoDE § 12-26-4-1 (‘[a] law enforcement officer, having reasonable
grounds to believe that an individual has a mental iliness, is either dangerous lyr djsaded,
and is in immediate need of hospitalization and treatment,.mfjpprehend and transport the
individual to the nearest appropriate faciliyy

Defendants also argue that the officers had probable taaseestkosterbecausavhen
they first entered the apartmelgsterpointed doadedfirearmatHuntand Lt. Holton. SeelND.
CoDE § 35-47-4-3 (“[a] person who knowingly or intentionally points a firearm at anp#rson
commits a Level 6 felony})IND. CODE § 3542-22 (“[a] person who recklessly, knowingly, or
intentionally performs an act that creates a substantial risk of biogliny to another person
commits criminal recklessnessIND. CoDE 8§ 35-45-2-1("[a] person who communicates a threat
to another person, with the intent: that the other person be placed in fearetéliation for a
prior lawful act... commits intimidation a Class A misdemeanor”).

In response, the Estate argues that Defendants’ probable cause arguineedadae: 1)
Officer Murphy did not believe tha€ostersuffered from a mental illnesand2) a material issue
of disputed fact remains raglingwhetherKosterpointed direarmat Lt. HoltonandHuntwhen
they first entered the apartmerithe dispatchrun to Koster’s apartment was for a welfare check
based on Koster having difficulty breathifigne Estate notdbatin Officer Murphy’s deposition,

heconceded that when he first obserasterit did not appear thaostersuffered from any sort



of mental illness. (Filing No. 774 at 9) The Estate argues without the presence of a mental

illness, Defendants’ probable cause argument und@rZ5-4-1fails. SeelND. CODE § 1226-4-
1. The Estate also contends that a material issue of fact exists regarding \Klosteegpointed a
firearm a Lt. Holton and Hunt becauseHunt never states thatosterpointed a gun at anyone.
Hunt states only thaostertold Lt. Holton, “if you enter my apartment | will shoot yolZi{ing
No. 773 at § and, at that momenfuntlooked down and noticed a gunKosters right hand,
partially covered by a blanket.

The question of probable cause must be answered by the jury “if there is room for a
difference of opinion concerning the facts or the reasonafdesnces to be drawn from thém
Chelios v. Heavengb20 F.3d 678, 686 (7th Cir. 2008)Vhen viewing the facts ithelight most
favorable to the Estate, summary judgment is not appropriate baBedferants’ probable cause
argumens becauséhe Estate presented unrebutted evidence that Officer Murphy did not initially
believe Kostersuffered from a mental illnessnd a material issue of fact remains regarding
whetherKosteractually pointed érearmatLt. Holton and Hunt.

C. Qualifi ed Immunity.

Defendantsiext asserthateven if probable causeddot exist OfficersGrayand Murphy
are entitled to qualified immunity against the Fourth Amendment claims allegéuk lystate
“[G]overnment officials performing discretionary functions generaty shielded from liability
for civil damages insofar as their conduct does not violate clearly establitdtatbry or
constitutional rights of which a reasonable person would have knddarlow v. Fitzgerald 457
U.S. 800, 818 (1982). “Qualified immunity gives government officials breathing roonake

reasonable but mistaken judgments and protects all but the plainly incompetent or ibose w

10
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knowingly violate the law.”Messersbmidt v. Millendey 132 S. Ct. 1235, 1244 (2012) (citation
and quotation marks omitted).

To determine whether qualified immunity applies, the Court must determine whether
“[tlaken in the light most favorable to the party asserting the injury, do theaféeged show the
officer’s conduct violated a constitutional right®aucier v. Katz533 U.S. 194, 201 (2001). The
Court also determines “whether the right was clearly established. Thisyinigis vital to note,
must be undertaken in light of the specific context of the case, not as a broad gepesition.”

Id.

1. Violation of a Constitutional Right

The Estatargues thaOfficer Murphyviolated Kosters Fourth Amendment right when
heunreasonably seizdtbsterandOfficer Gray violated Koster’'s Fourth Amendment right when
he used excessive force. Excessive force claims @aé/zed using the Fourth Amendment’s
“reasonableness” standard in the context of “an arrest, an investigatory stop ather type of
seizure.” Stainback v. Dixorg69 F.3d 767, 771 (7th Cir. 2009). The Fourth Amendment protects
against the use of force that is not “objectively reasonaldenhey v. Ind. Youth Ctr950 F.2d
462, 465 (7th Cir. 1991). The “right to make an arrest . . . necessarily carriestivghight to
use some degree of physical coercion or threat thereof to effe@rafiam v. Connqr490 U.S.
386, 396 (1989). However, this right is not without limits; a “police officer's use of ferce i
unconstitutional if, judging from the totalitf circumstances at the time of the arrest, the officer
used greater force than was reasonably necessary to make the &agse’v. Pauley337 F.3d
767, 778 (7th Cir. 2003) (citation and quotation marks omitted).

Fourth Amendment unreasonable seizilagms, like excessive force claims, are analyzed

in light of the totality of the circumstances to determine the objective reasoesdbldrihe seizure.

11



To determine the reasonableness and therefore the constitutionality ofuiee,seaurts must
“balarce the nature and quality of the intrusion on the individual's Fourth Amendment interests
against the importance of the governmental interests alleged to justify the intruEe@messee

v. Garner 471 U.S. 1, 89 (1985) (citation and quotation marks omitted). In considering this
balance, whether under an excessive force or unreasonable seizure claim,ttbensiders the
severity of the crime at issue, whether the suspect posed an immediatetineatfety of others,

and whether the suspect wastively resisting arrest or attempting to evade arrest by flight.
Graham 490 U.S. at 396. When considering this balance, the court views the circumstances “from
the perspective of a reasonable officer on the scdde.”

The allegedunreasonable seizure cong&t1) Officer Murphyrefusng to leaveKosters
apartmentdespiteKoster repeatedly stating he did not wanedical assistancand 2) officer
Murphy and other officerstanding inKostefs doorway withfirearms dawn and pointed at
Koster Theexcessive forcelaim consists oDfficer Grayshooting and killing<oster.

a. Unreasonable Seizure

Defendantsargue the Estate’s “unreasonable seizure” clgainst Officer Murphyails
becausalthoughOfficer Gray’s use of deadly force against Kosterounted to seizure, Koster
was not seized prior to that point becalfesterdid not submit to authority.SeeCalifornia v.
Hodari D., 499 U.S. 621, 626 (199()a]n arrest requiresither physial force..or, where that
is absentsubmissiorto the assertion of authorf)y United States v. Griffin652 F.3d 793, 798
(7th Cir. 2011)“[w]hile an officer’s application of physical force@ays constitutes a seizure, a
‘show of authority’alone is insufficient; an officer's show of authority baetes a seizure only if
the person at whom it is directed actually submits to that authoripefendant€oncede that

Officer Murphy, aswell asthe otherofficers (including Officer Gray)standing inKosters

12



doorway with their guns drawn could be objectively viewed as a show of authoritysbeaga
reasonable peos would not feel free to leaviepwever, Defendants argue tiasters refusal to
put his gun down establishes that he never submitted to the officers’ show of authority.

In response, the Estate reliestamolskiandEstate of Escobedehen asserting the officers
barricadingKosterin his studio apartment with no means of leaving is sufficient to satisfy the
“submission” requirementSee Ewolski v. City of Brunswjck87 F.3d 492, 506 (6th Cir. 2002)
(holding the district court erred when concluding a plaintiff was not seized umeldtourth
Amendment because, by barricading himself in his home, the plaintiff nebenitteed to
authority);Escobedo v. City of Fort@yne No. 1.05CV-424-TS, 2008 WL 1971405, at *23 (N.D.
Ind. May 5, 2008) (holding, where a decedent retreated into his apartment, “it would be reasonabl
to conclude that [the person] has been seized although no one laid hands on [thé qedSiajb]
is enough that as a result of a prominent show of authority,” a reasonable péngoteicedent’s
place “was immediately confined to a small space with no viable meanseoivsth terminating
the encounter”).

The Cout agrees with the Estate that Kostersseizedbecausd&oster wadarricaded in
his studio apartment without any ewitile Officer Murphyand otherstood blocking the doorway
with gurs drawn and pointed at KosterSee Ewolski287 F.3d at 506Escobedp 2008 WL
1971405, at *23. The Court, however, finds the Estate has not sthav@®fficer Murphy
unreasonablseized Koster becauasaeasonable officer on the scemauld not have understood
that Officer Murphys actionsviolated Koster's Fourth Amendment righ©fficer Murphywas
called to the scene because Koster was having trouble breathing and possikdynmedidal
assistanceHe testified that he witnessed Koster swallowing severa piflile holding a gun in

his hand. Based on these facts, the Court conclualesasonablefficer in Officer Murphy’s

13



situation wouldbelievethat immediate detention was necesgargrder for Koster taeceive
medical attentiomnd assistanceAccordingly, the evidence supports Officer Murphgtam for
qualified immunity

b. Excesive Force

The Estate asserts the force used against Koster to effectuate his wazuecessive,
such that it violated his Constitutional righDefendantsassertthat Officer Gray did not use
excessive ounreasonable force when killingpsterbecause Officer Gray reasonably feared that
he and the other officers could suffer serious bodily injury or death Whbsterraised his gun
andstatedhe was going to “fire a warning shotS3eeMuhammed v. City of Chicag816 F.3d
680, 683 (7th Cir. 20R) (‘when an officer believes that a suspgeétttions [place] him, his partner,
or those in the immediate vicinity in imminent danger of death or serious bodily, itharofficer
can reasonably exercise the use of deadly forctn response,he Estate relies on the expert
opinion ofClarkwhen arguing that wasunreasonable for Officer Gray to use deadly force when
shooting and killingkoster, under the circumstances in this case

Consideringhe factorsoutlined inGraham—the severity of the crime at issue, whether
the suspect posed an immediate threat to the safety of others, and whetlgrebevgas actively
resisting arrest or attempting to evade arrest by fiighe Court concludes that questions of fact
remain tkat should be resodd by a jury The Court first notes that IMPvas called tgrovide
medical help taKoster, rather than tanvestigatea crime. Officer Gray conceded at the time he
arrivedat Kosters doorway, he did not belieweosterhadcommitted any crime (Filing No. 77-

7 at 23) However, five officersjncluding Officer Gray,stood inKostefs doorway with their
firearmsdrawn and refusetb leavedespite Kostes repeated request The Estate argues that

Koster was noattempting to evade arrest and flight is not a factor because Kostélf wahis

14
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bed,barely able to breathe, and, he was barricaded by severamwelt officers.With respect

to the final factor, lie Estate redis on the expert opinion of Clark when arguing that it was
reasonable for Officer Gray to use of deadly force when shooting and killing K&8gtecifically,
Clark opines that in violation of policy and training, officers at the scatesifto remain ircover

and correctly deploy the less lethal options available to them; and Kosterda tefiatlow orders
(passive resistanc& common in sick, impaired afot emdionally distraught individuals and
never justification for deadly forceThe Estate argugsersuasivelythat based othe totality of
circumstances at the time of teeizure Officer Grayused greater force than was reasbnab
necessary to make the arrest

2. Clearly Established Right

Kosters Fourth Amendment rights must also be clearly establish€tb be clearly
established, at the time of the challenged conduct, the right’'s contourbensisfficiently clear
that every reasonable official would have understood that what he is doingwithlat right.”
Humphries v. Milwaukee CntyZ02 F.3d 1003, 1006 (7th Cir. 2012) (citation and quotation marks
omitted). “While a case directly on point is not required, existing precedenhanesplaced the
statutory or constitutional question beyatebate.” Id. (citation and quotation marks omitted).

In the context of a claim for excessive force, “there is no doubt that [case lawy clear
establishes the general proposition that use of force is contrary to the Fourth Amietfdime
excessive nder objective standards of reasonableneSalticier 533 U.S. at 201-02.

Yet that is not enough. Rather, we emphasizednderson‘that the right the

official is alleged to have violated must have been ‘clearly established’ in a more

particularized, ath hence more relevant, sense: The contours of the right must be

sufficiently clear that a reasonable official would understand that whatdwrig

violates that right.” 483 U.S. at 640’he relevant, dispositive inquiry in

determining whether a right @dearly established is whether it would be clear to a
reasonable officer that his conduct was unlawful in the situation he confronted.
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Id. at 202.

a. Unreasonable Seizure

The Estategespond to OfficerMurphy’s claim to qualified immunityor false arrest and
unreasonableeizureby assertingt is “clearly established that a citizen may not be detained by
law enforcement officials without probable caus&&eJacobs v. City of Chicag@15 F.3d 758,

773 (7th Cir. 2000)holding at the the police officers illegally searched plaintiff's apartment and
detained plaintiff, it was clearly established that the officers couldetain or search a person’s
apartment without probable cause).

The Courtagain findghatthe Estate has not shown Officer Murphy unreasonably seized
Koster. Unlikethe officers inJacobswho conducted an illegal search and arrest without probable
cause, a reasonable officer in Officer Murphsitsiationwould not have understood that Officer
Murphy violated Koster's Fourth Amendment right Accordingly, Defendants’ qualified
immunity claim for Officer Murphy igranted.

b. Excessive Force

The Estatecontendghat under the facts of this cagbge right to be free from excessive
force has been clearly establisheSeeSallenger v. Oakest73 F.3d 731, 742 (7th Cir. 2007)
(holding a decedent’s right to be free from excessive force was clearly esdfdistne time of
the incident where officers punched the decedent while he was handcuffed andofplade
decedentn the proper position after putting a cord, known as a hobble, around decedent’s lower
legs. The Estate points to Officer Gray’s concessions that his close proximitysterincreased
the danger of the situation, yet he chose not to back away fronerksodbor or otherwise
temporarily disengage from the situatiorhey also point t&gt. Waltersstatement for everyone

to “stay down, if this goes bad I'm going to fire a less lethal rountdodon’t jump up” and
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Officer Gray’s failure to wait before firingvo or threerounds simultaneously from his MP5
submachine gun.

The Estatdurtherrelies onClark's expert opiniorthat“Officer Gray'’s failure to await and
observe the result of the lelethal force usenMr. Kosterand [Officer Grays] immediate use of

lethal force” appears to be “in violation to training, policy, and lagling No. 7714 at 9) The

Estate assestthat under these facts, it is clear tl@fficer Gray violated Kostefs Fourth
Amendmentights

In considering the issue of qualified immuratyd viewing the totality of the circumstances
surroundingkosters deathas well aLlark's expert opinionthe Courfindsthe Estaténasshown
that Officer Gray’sforce was “so plainly excessive under the circumstances that a reasonable
officer would have known of the constitutional violation” and that “it would be clear to a
reasonable officer that his conduct was unlawfuthia situation he confronted.Accordingly,
Officer Gray’s claim forqualified immunity claims denied

D. State Law Tort Claims.

Defendants movér summary judgment on thHestate’sstate law tort claims foassault
and battery, false arrest, and wrongful death against the City under theelotrespondeat
superior. Defendants assert thathe Courtconcludefficer Gray andOfficer Murphy acted
reasonably under the Fourth Amendment, then the statddans must be decided in favor of the
City. SeeWilson v. Isaacs929 N.E.2d 200, 203 (Ind. 2010})i]f an officer uses unnecessary or
excessive force, the officer may commit the torts of assault and batt&atett v. City of
Bloomington 478 N.E.2d 89, 95 (Ind. Ct. App. 198binder Indiana law, false arrestistionable
only whena plaintiff proves the arrest wasade without probable cayseBecause the Court

found thatOfficer Murphy acted reasonabsummary judgment igranted with respect to the
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state tort claim fofalse arrest Likewise, because the Court found that a material issue of fact
remains regarding whether Officer Gray acted reasonablgmary judgment islenied with
respect tahe statetort claimsfor assault and battery and wrongful dealthese claims against
the Cityremain for a jury to decide.

V. CONCLUSION

For the reasonstated abovethe CourtGRANTS in part and DENIES in part
Defendants’ Motion for Summary Judgmen(Filing No. 67) Officer Murphy isentitled to
qgualified immunity on the Fourth Amendment claim against him for False Arrest, dreeref
summary judgment ISRANTED as to Count | and Officer Murghy is terminated from this
action. Summary judgment is al$8RANTED as to Count IV, the state law claim for false arrest.
Viewing the facts most favorable to the Est&teurt findsa reasonable officer in Officer Gray’s
position would have known that, under the Essateersion of events, shooting Koster with his
submachine gun was an excessive use of fddegerial issus of fact remairregardingwhether
it was objectively reasonable for Officer Gray to use deadly forberefore, summary judgment
is DENIED with respect toCount Il as well asthe state law claimagainst the Cityor Assault
and BatteryCount 11l ) and Wrongful DeathGount V).

SO ORDERED.

Date: 5/1/2017 O\‘“ﬂ’ OMM

TANYA WALTON PRATT, JUDGE
United States District Court
Southern District of Indiana
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