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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
BRIAN M. SOMERS,
Plaintiff,
VS. No. 1:15ev-01424IMS-DKL

EXPRESS SCRIPTS HOLDINGS,

N N N N N N N N N

Defendant.
ORDER

Plaintiff Brian Somersvorked at Express Scriptdoldings (“Express Script$ as an

Electrical Maintenance Technician EMT”).! Beginning during the first month of his
employmentjn February 2012Mr. Somers complained to his managers and supervisors that he
was being harassed by a fellovaleemployee on the basis of lliswishreligion and his gender.
Mr. Somers alleges that the harassment continued, despite repeated conopdaipés\visors ah
the human resources department, through his resignation in March ZHiertly after his
resignation, Mr. Somers filed a complaint with the Equal Employment Oppgrfaihmission
(“EEQOC). Mr. Somers claims that Express Scripts subjected him to gehestk environment,
constructively discharged him, and retaliated against him by failing to t@hrafter his alleged
harasser was terminateall in violation Title VIL.

Presently pending before theo@t are (1) a Motion for Summary Judgméired by

Express ScriptgFiling No. 57; and (2) Motions to Strike certain evidentiary submissions and

Yn its brief in support of summary judgment, Express Scripts claims that MerSéimproperly
named ‘Express Scripts Holdings’ as the defendant in this action,” and that MrsSemployer
was actually Express Scripts Pharmacy, Irfeliffg No. 53 at 1] By separate order, the Court
has directed the parties to meet and confer to determine whether they caresdgptoahe proper
name of the defendant entity.
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statements of fact filed by both Express Scripts and Mr. Soffelisg No. 63 Filing No. 67.

All motions are now ripe for the Court’s review. For the reasons that follow, the Coigs die
part and grants in part Bress ScriptsMotion for SummaryJudgment and denida part and
grants in parthe partiesMotions to $rike certain evidence.

l.
MOTIONSTO STRIKE CERTAIN EVIDENCE AND STATEMENTSOF FACT

Before analyzing the substantive argumelBigress Scriptgaises in its Motion for
Summary Judgment, the Court will consider both Express Scapts Mr. Somers’ Motions to

Strike certan evidence, as raised in their reply andaply briefs. Filing No. 63 Filing No. 67]

This is necessary becausedimotiors relate to the scope of information that the Court could

consider in deciding the Motion for Summary Judgnfent.

2 The Court’s Practices and Procedures clearly set forth in Appendix A how to eitBibits in a

brief. [Filing No. 5] The parties have not followed the Court’s clear instruction, instfad

ring to exhibits by name or number, and citing to their actual page or paragraph nunsiee i

of their ECF page numbers. For example, Express Scripts cites to matenidddve Miller’s
deposition as “Miller Dep. at 36-37, 39.” [Seéng No. 63 at § Instead, the citation should be
“Filing No. 545 at 15" which corresponds to the ECF number of the document, and the ECF page
number where the cited temony appears. Express Scripts has compounded that issue by not
following the Court’s established practice for labeling the exhibits it hed. fiThe Court has
clearly set forth in Appendix A that a party is instructed to both number the eahtbiadd a
descriptive modifiersuch as “Exhibit £ Affidavit of John Smith.” Filing No. 5] Express Scripts
provides no descriptive modifiers fure exhibits filed with its Motion for Summary Judgment,
[Filing No. 54, making it exceedingly timeonsuming for the Court to locate any of the exhibits

it cites. Similarly, Mr. Somers hat followed the Court’'s Practices and Procedures, and refers
to the exhibit name rather than the ECF number of the document. For example, Mr. S@wers

to material on page 9 of excerpts from Mr. Somers’ deposition as “Somers Depl."9f&iling

No. 57 at 1] This citation should beFiling No. 582 at 4” which denotes the ECF number of the
document, and thECF page number where the cited testimony appears. The partie® failur
provide the form of citation the Court has specifically set forth in its Practicd Procedures
made the Court’s review of the pending motion unnecessarily cumbersome. Goecseitioned

to comply with the Court’s Practices and Procedures going forward in this anadadks.




ExpressScriptsmoves the Court to strikbe entireaffidavit sworn by Mr. SomersEiling

No. 63 at 4, one paragraph in the affidawtwornby Marshall Tucker[Filing No. 63 at §, and

certain paragraphs of Mr. Somers’ statement of material f&disg No. 63 at 63]. Mr. Somers

opposes these MotisrtoStrike. [Filing No. 67 at 2-3 Mr. Somers moves to strike one piece of

evidence submitted by Express Scripts, and he moves for the substitution of antafficea
original contained an inadvertent erroFEilijhg No. 67]

A. Challenged Affidavits

Mr. Somers executed an affidavit on December 16, 2016 and submitted it with his response

in opposition to Express Scripts’ Motion for Summary Judgmehtling No. 581.] Express

Scripts argues thahis affidavit violates the Seventh Circuit's “sham affidavit rule,” in that it

directly contradicts Mr. Somers’ deposition testimonfyilifig No. 63 at 4 It is true that “courts

do not caintenance the use of-salled ‘sham affidavitsyvhich contradict prior sworn testimony,
to defeat summary judgmehtU.S. v. Funds in Amount of $3,67ZD3 F.3d 448466 (7th Cir.
2005) However, Express Scriptsas identified no specific instance in which Mr. Somers’
affidavit conflicts with his deposition testimonyndeed Express Scripts provides no citations at
all to Mr. Somers’ depositioim making this argumnt® The Court will not scrutinize thé8 pages

of deposition transcripgubmitted by Express Scripts wits Motion for Summary Judgment in
order to determingvhether thawo documents contain conflicting testimony, and if so, whether
the affidavit constitutes a “sham” As the Seventh Circuit and this Courtvlhecautioned on
multiple occasions, “parties cannot leave it to this court to scour the recorddh eééactual or

legal support for a claim.’Peters v. Renaissance Hotel Operating,30.7 F.3d 535, 547 fn. 10

3 In a subsequent section of its reply brief, Express Scripts identifess statements of material
fact made by Mr. Somers that it alleges demonstrate a conflict between the adintiandéentied
portions of deposition testimony. The Court addresses those individually in Section I.B
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(7th Cir. 2002)(internal quotatiorand citationomitted) Express Scripts’ Mtion to Strike Mr.
Somers’affidavitis DENIED.

Express Scripts also objects to Paragraph 4 of Marshall Tucker’s aff{dawity No. 58
12], arguing that Mr. Tucker attests to a fact that is contradlicyeother record evidencekEiling
No. 63 at  Mr. Tucker states in his affidavit that Mr. Somers complained to him in November
2013 of harassment. But Mr. Tucker only worked for Express Scripts through January of 2013, as
stated in a prior paragraph of his affidavit. Express Scripts argues thatdbbtra@mers could
not have complained to Mr. Tucker when Mr. Tucker no longer worked with Mr. Somers, that

statemenshould be stricken.Ffling No. 63 at q

In his surreply, Mr. Somers responds that while the affidaaies’2013,” it should read
“2012,” and that Mr. Tucker made an inadvertent error in stating that the releaantg®2012.

[Filing No. 67 at 4 Mr. Somers argues that the mistake is evident from the face of the éffidav

in that Mr. Tuckerclearly acknowledgethat heworked as a maintenance supervisor only until

January of 2013.Hiling No. 67 at 4 Mr. Somers submitted an amended affidavit, which corrects

the error, and in which MrTucker states“l am submittingthis amended affidavit because |
inadvertently stated in my original affidavit that ‘In November of 2013 Brian Sonmwnplained
to me....” | meant to say Brian Somers complained to me in November 2012 when | was still

working for Defendant.” Hiling No. 671 at 1] Mr. Somers moves the Court to substitute this

amended fidavit for the original one. Hiling No. 67 at 4 The CourtGRANTS Mr. Somers’

Motion to Substitute the amended affidavit, and therefOEeNIES Express Scripts’ Mtion to

Strike asmoot.



B. Challenged Statements of Material Fact

Express Scripts als@ises multipleobjectonsto statements in Mr. Somers’ statement of
material facts. The Couaddressesach in turn.

Express Scripts moves to strike the following statem®it: Somers estimates [Mr.

Nakabayashi] is about 6’4” 3(JPounds].” [Filing No. 57 at § Express Scripts argues that this

statement must be stricken, because Mr. Somers does nopé&momal knowledge as to Mr.

Nakabayashi’s height or weighfFiling No. 63 at § Federal Rule of Civil Procedure 56(c)(4)

requires that affidavitsu'sed to support or oppose a motion must be made on personal knowledge,
set out facts that would be admissible in evidence, and show that the affiant oardeslar
competent to testify on the matters state@&d. R. Civ. P. 5@)(4). Mr. Somers’ deposition
testimony and affidavit established that he workedh Wt. Nakabayashi, and was therefore in a
position to make observations as to Mr. Nakabayashi’s height and weight. Exprpssiasrnot
suggested thailr. Somers’estimate isot “rationally based on the perception of the wittieas
required byFed.R. Evid. 701(a) And Express Scripts has offered no reason to conclude that Mr.
Somers’ estimate was not reasonablavas not “grounded in observation or other fiteind
personal exp@ence,” as opposed to “flights of fancy, speculations, hunches, intuitions, or rumors
about matters remote from that experiendedyne v. Pauley337 F.3d 767, 772 (7th Cir. 2003)
Express Scriptd¥iotion toStrike this statement is therefoDENIED.

Express Scriptalsoobjects to the statement tFitr. Somers suffered extreme stress and

mental anxiety to the poifttresulted in depression and marital difficultiesFiljhg No. 57 at §

ExpressScriptsargueghat(1) this is not an issuef summary judgment; and (&)edical records
from Mr. Somers’ primary care physician do not state that his stress was related tg bist jo

insteadstate that Mr. Somers suffered “significant anxiety due to recent sgesgath in the



family.” [Filing No. 63 at § Express Scripts argues that there is “no evidence of extreme stress

and mental anxiety.” Hiling No. 63 at 67.] First, the effects of workplace strems Mr. Somers

could be relevant, to the extent that they tend to prove the existence or absence of adré&stile
environment. Second, Mr. Somers testified about his stress and anxiety during his depesition

he has provided some evidence in suppatisfallegation [Filing No. 582 at 3334.] And third,

for the reasons described below, the Court will not consider the medical recordseprobfyer
Express ScriptsExpress Scriptdviotion to Srike this statement iereforeDENIED.

Express Scripts objects to the statement‘tHakabayashi was not disciplined as a result
of the complaint made by Mr. Somers to Human Resources in November 2612 [No. 57
at 8] Express Scripts argues that Mr. Somers does not have personal knoagdedgéether

Mr. Nakabayashi was disciplinedFiling No. 63 at 71 The material cited to by Mr. Somers in

support ofhis statemendoes not support the conclusion that Mr. Somers had personal knowledge
regarding whether Mr. Nakabayashi was disciplined. Express Sd¥iatson to Strike this
statement iISRANTED.

Express Scripts objects to the statement thatve Miller was not given a written

warning.” [Filing No. 57 at 19 It argues that thistatementirectly contradicts the preceding

allegationin the statement of fagtand that Mr. Miller did in fact receive a written warning.

[Filing No. 63 at 7] First, the preceding paragraph states that itreesmmendethat Mr. Miller

be given a written warningit did not address whether Mr. Miller actually received a warning

[Filing No. 57 at 11 It is of course possible that no one followed or carried that

recommendationand the Court cannot conclude that these statements are contradictory. Second,
Mr. Somers cites the deposition testimony of Mr. Miller as supporting the allegagdMr.

Miller was not given a written warningdr. Miller’s cited depsition testimony is as followsQ:



Did you receive a written warning? A: No, | did notFil[ng No. 58-10 at 1) Express Scripts’

Motion to Srike this statement IBENIED.

Express Scripts objects to the statement that “Mr. Somers did report hisxsoseeéioren
Murphy’s response to Tracie Oden, Human Resource Director; VaSHAayhar, Director of
Engineering; Jerry Barksdale, Senior Manager of Engineering and Maio¢eraave Miller,
Senior Manager of Engineering; and an individual in Defendant’s corporate ioffgte Louis.”

[Filing No. 57 at 13 Express Scripts objects on the basis that the incident described within this

statement is timbarred by the statute of limitations applicable to Title VII clainislig No. 63
at 7] Express Scripts also argues that these statements are based on Mr. Baah@issible
affidavit.

As described irSectionll.C.1 below, the Court concludes that the incident referenced by
Mr. Somers is nibbarred by the statute of limitations. However, even if it were, Express Scripts
would still not be entitled to strike the challenged statement. As the statute of limitadyssan
makes clear, in order to determine whether a particular incidestVidhin the “continuing
violation” theory of a hostile work environment claim, the Court will often need tomieea
incidentsalleged to fall outside of the limitations period. Therefore, evidence regasdich
incidents—even if the Court later determines them to be barred by the statute of limitations
in the first instance properly before the Coukoreover for the reaons described above, Mr.
Somers’ affidavit is admissible, and therefore reliance upon it is pr&pgmess Scripts’ Motion
to Srike this statement BENIED.

Express Scripts objects to the statement thdi€fg was no investigation of Mr. Somers’

November 2012 complaint to Human Resources and VaShound Tajfolirig No. 57 at 13

Express Scripts contends that Mr. Somensh testimony establishes that an investigation did



occur. [Filing No. 63 at 7 After reviewing the cited materials, the parties appear to be disputing

what constitutes an “investigation,” or whether Express Scripts’ activiaesbe poperly
classified asnvestigatory The same is true regarding the statemenétlengedn Paragraph 71.
This involves a genuine dispute of material fact,Esgpress Scripts’ Motion to Sike these
statemergis DENIED.

Express Scripts appears to take issue with the word “first investigatiory$eab in
Paragraph 76 of Mr. Somers’ objections to Express Scripts’ statemeatt@fial facts. It is not
clear from Express Scripts’ brief precisely what language it asksdiine ©© strike, and upomhat
basis. Express Scripts’ Motion ttrige as to this statemerg DENIED.

Express Scripts also objects to the statementhratSomers did not tell Mrs. Oden that

there had not been any further issues WM#kabayashi asf April 2013.” [Filing No. 57 at 17

Express Sapts argues that this statement, which cites Mr. Somers’ affidavit, conflicts isith h
deposition testimony and therefore must bielstn. Express Scripts cites to “Somers 6.7,
101103, Ex. 9 as including the relevameposition testimony. The Court reviewed the portion
of Mr. Somers’ deposition transcript submitted by Express Scriptgharaited pagesontainno
reference¢o Ms. Oden. The Court will look no further to attemgbimate the deposition testimony
to which Express Scripts refer§he Motion to Srike thisstatement iIDENIED.

Express Scripts objects to Mr. Someatatement that “[w]lhen Mr. Somers wastially

hired he did not complete an application until after he was hireéiling No. 57 at 19 Mr.

Somers included this statement in his objection to Express Scripts’ statdrfeantitthat “[ijn any
event, Plaintiff never submitted an application to becorremnployed at Express Scripts. Nor did
he ever speak to anyone from Express Scripts’ Human Resources Department amounigoec

employed.” Filing No. 57 at 19 Express Scripts argues that it is undisputed that Mr. Somers




never spoke to anyone from Express Scripts’ human resources department about besoming r

employed. [Filing No. 63 at § Assuming that this is the basis for Express Scripts’ objection to

the challenged statement, what it actually objects to is the inference that tmestatevites—

not the statement itselfTheinference invited is that Mr. Somers was requiredto submit an
application, as evidenced by Express Scripts’ prior hiring practice. Whileegs@cripts may
argue that this inference is incorrect, a motion to strike an otherwise adengtatement is not

the proper method by which to raise that argntm Express Scripts also argues that the statement

should be stricken because it cites to the “sham” affidavitinf No. 63 at § But, again, Express

Scripts does not cite to argontradictory deposition testimonyThe Motion to $ike this
statement iDENIED.

Express Scripts objects to statensentParagraps2 and82 of Mr. Somers’ statement of
material factsin which he asserts that he did not voluntarily resign, but was forced to resign due

to continued harassmentFiljng No. 63 at § Express Scripts contends that these statements

conflict with Mr. Somers’ prior testimony, in that he “admit[ted] he quit his job withréss

Scripts, and had arranged for another positiorEfling No. 63 at § However, Mr. Somers’

deposition testimony and this statement are not inherently inconsistdrdttheouldhave been
compelled to resign due to continued harassment (which he may refer to as quittingyeand ha
arranged for another job. Express Scripts also argues that as the rstasesa@ported by Mr.
Somers’ “inadmissible affidavit,” it must be stricken.s Aescribed abovehis argument is
unavailing. Express Scripts’ Motion tariRe this statement IBENIED.

C. Challenged Medical Records

Mr. Somersnoves to strike the medical records submitted by Express Scripts, arguing that

(1) the medical records have not been properly authenticated and are therafionéssible



hearsay; and (2) that the medical records are irrelevant, and thenafdmassible. [Filing No.
67.] Express Scripts submits the medical records in order to refute Mr. S@oetsntion that
he suffered severe stress and anxiety as a result of his working conditions. Hdlve$amers
points out that the medical records cited by Express Scefate to avisit with Mr. Somers’
primary care physician that occurred in Febri0$6. Mr. Somers left Expss Scripts’ employ
in March 2014, almost two yars before the medical visit at issu€he Court agrees with Mr.
Somers that the medical records submitted by Express Scripts are natrébethe issues before
the Court on this motion fsummary judgmenivhich exclusively challenges liabilityand he
CourtGRANTS Mr. Somers’ Motion to Strike this evidence for purposes of this ruling.

1.
MOTION FOR SUMMARY JUDGMENT

A. Legal Standard

A motion for summary judgment asks the Court to find that a trial is unnecessangdeca
there is no genuindispute as to any material fact and, instead, the movant is entitled to judgment
as a matter of lawSeeFed. R. Civ. P. 56(a) As the current version of Rule 56 makes clear,
whether a paytasserts that a fact is undisputed or genuinely disputed, the party must support the
asserted fact by citing to particular parts of the record, including demssidocuments, or
affidavits. Fed. R. Civ. P. 56(c)(1)(A) A party can also support a fact by showing that the
materials cited do not establish the absence or presence of a genuine disputtherathatrse
party cannot produce admissible evidence to support the faetl. R. Civ. P. 56(c)(1)(B)
Affidavits or declarations must be made on personal knowledge, set out facts that would be
admissible in evidence, and show that the affiant is competentifp tesmatters stated-ed. R.

Civ. P. 56(c)(4) Failure to properly support a fact in opposition to a movant’s factual assertion
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can result in the movant’'s fact being considered undisputed, and potentially in the grant of
summary judgmentFed. R. Civ. P. 56(e)

In deciding a motion for summary judgment, the Court need only consider dispuged fact
that are material to the decision. A disputed fact is material if it might affect theveutdfahe
suit under the governing lawdampton v. Ford Motor Cp561 F.3d 709, 713 (7th Cir. 2009n
other words, while there may be facts that are in dispute, summary judgrapptopriate if those
facts are not outcome determinativelarper v. Vigilant Ins. C9.433 F.3d 521, 525 (7th Cir.
2005) Fact disputes that are irrelevant to the legal question will not be considereéerson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)

On summary judgment, a party must show the Court what evidence it has that would
convince a trieof fact to accept its version of the evenishnson v. Cambridge Indu825 F.3d
892, 901 (7th Cir. 2003)The mwing party is entitled to summary judgment if no reasonable fact
finder could return a verdict for the nomoving party. Nelson v. Miller 570 F.3d 868, 875 (7th
Cir. 2009) The Courtviews the record in the light most favorable to the-nmving party and
draws all reasonable inferences in that party’s favmrst v. Interstate Brands Corb12 F.3d
903, 907 (7th Cir. 2008)t cannot weigh evidence or make credibility detmations on summary
judgment because those tasks are left tdabefinder. O’Leary v. Accretive Health, Inc657
F.3d 625, 630 (7th Cir. 2011)The Court need only consider the cited materiadsl, R. Civ. P.
56(c)(3) and the Seventh Circuit Court of Appeals has “repeatedly assured the cisttethat
they are not required to scour every inch of the record for evidence that isghgteslevant to
the summary judgment motion before themghnson 325 F.3d at 898 Any doubt as to the
existence of a genuine issue for trial is resolved against the moving partgetti v. GE Pension

Plan, 614 F.3d 684, 691 (7th Cir. 2010)
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B. Background

The following factual background is set forth pursuant to the standards detailed above. The
facts stated are not necessarily objectively true, but as the summary jucganelsird requires,
the undisputed facts and the disputed evidence are presented in the light most favoibtéfe P
as the nommoving parties, drawing all reasonable inferences in their fa®ee Reeves v.
Sanderson Plumbing Products, In830 U.S. 133, 150 (2000).

Mr. Somers is a Jewish manFilj[ng No. 582 at 4] Mr. Somers began working for

Express Scripts in February 2012 as=AdT. [Filing No. 582 at 7] His job involved servicing

and repairing the automated maclsinieat fill and preparemail-order prescriptions. Hling No.
58-2 at 78.] While Mr. Somers worked for Express Scripts, his supervisory chain of command
was as followslisted fromgreatest to least supervisory authority: Senior Director, John Sands;
Director, VaShound Taylor; Senior Managers, Jerry Barksdale (May-2Rpél 2013) andDave
Miller (August 2013— March 2014); Day Shift Maintenance Supervisor, Loren Murgng
SecondShift Maintenance SupervisgrMarshall Tucker (February 2012 January2013) and

Curtis Whitcomb (February 203Viarch 2014). [filing No. 581 at 2] Tracie Oden was Express

Scripts director of human resources at the Whitestown location from the time Mr. Somers wa

hired through March 2013 Ffling No. 584 at 2]

Express Scripts’ employee handbook describes the following “Open Door Policy”:

[free and open communication and dialogue are critical to achieving and
maintaining a positive work environment. If you have a concern, we encourage
you to discuss it with your immediate supervisor. While we fully exibedt most
issues should be able to be resolved with your supervisor, if you do not feel
comfortable discussing the issue with your immediate supervisor or discussions
with your supervisor have not resolved the issue, you may discuss the issue with
any menber of the Senior Management Team or Human Resources.
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[Filing No. 584 at 17] Mr. Barksdaleand Mr. Miller had disciplinary responsibility for

employees undetheir authority. Filing No. 588 at 4] They had the authority to write up,

suspend, and terminate employeéslirjg No. 588 at 4 Filing No. 5810 at 5] The supervisors

working under Mr. Barksdale and Mr. Millalso had the authority to terminate employaed
were not required to receive Mr. Barskdale’s or Miller’'s approval before doing so.Filing
No. 588 at 4]

Michael Nakabayashi worked as an EMT on the first sHiiftinjg No. 541 at 19] Starting

on Mr. Somers’ first day of employmeim, February 2012Mr. Nakabayashi began calling him

“Chubs” and “Puddin”. [iling No. 541 at 21] As time progressed, Mr. Nakabayashi began

calling Mr. Somers a “little faggot,” “prison bitch,” arfdock suckef [Filing No. 54-1 at 27

Filing No. 541 at 3], andhe repeatdg physically groped Mr. Somergiling No. 541 at 27.

Mr. Nakabayashi would slap, grab, and pdi. Somers’ testiclesHiling No. 541 at 3% Filing

No. 582 at 33, and would grab Mr. Somers by the hips from behimald simulatesexual

intercourse, ffiling No. 541 at 24. At times, Mr. Nakabayashi’'s groping would cause bruising

to Mr. Somers’ hips [Filing No. 541 at 36] Mr. Nakabawshi also simulated “[Mr.

Nakabayashi’s] fist going in [Mr. Somers’] assFil[ng No. 541 at 27] Mr. Somers stated that

the groping was sometimes painful, and that while groping him, Mr. Nakabayashi wbivd te

Somers that Mr. Somers “liked it.JEiling No. 541 at 24] Mr. Nakabayashi also stated to Mr.

Somers, “I bet you give a great knob job, wouldn’t you,” and that Mr. Nakabayashi would meet

Mr. Somers “at the truck stop.”Filing No. 582 at 34] Mr. Somers became fearful that Mr.

Nakabayashi would attempt to sexually assault hialinp No. 582 at 33]

Within the first three to four weeks of his emyieent,in February oMarch 2012 Mr.

Somers complained to his supervisor Loren Murphy about Mr. Nakabayagbpsg and
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remarks. [Filing No. 541 at 28] Mr. Murphy told Mr. Somerso grow a thicker skin. Hiling

No. 541 at 28] Mr. Somers complained again to Mr. Murphy shortly after his first complaint,

and Mr. Murphy told him to “get used to it.’Fijing No. 54-1 at 29

In or around April 2012, Mr. Nakabayashi noticed that Mr. Somers wore a Star of David

necklace. [filing No. 541 at 30] He asked Mr. Somers whether he was Jewish, and Mr. Somers

responded that he wasEiljng No. 541 at 30] Mr. Nakabayashi then began telling Mr. Soser

and others that Jewish people “carry diseases,” and in the presence of otlerigecglled Mr.
Somers among other names, “fat fucking Jew,”™Jew bastard,” “Jew boy,” “dirty Jew,and

“Christ killer.” [Filing No. 541 at 30 Filing No. 541 at 32 Filing No. 5813 at 4] Mr.

Nakabayashi ab stated that “the Holocaust was a punishment for the Jews because tdey kille

Jesus,” and that “Hitler was misunderstoodfilipg No. 582 at 34] In May or June 2012, Mr.

Somers eported Mr. Nakabayashi’'s behawiemncluding the groping@nd the remarks related to
Mr. Somers’ Jewish religieato Marshall Tucker, who had become Mr. Somers’ supervisor.

[Filing No. 54-1 at 31] Mr. Somers is not aware of any actibaingtaken as a result of that

complaint. Filing No. 54-1 at 33

Mr. Nakabayashi’'s behavior continued after Mr. Somers complained to Mr. Tucker.

[Filing No. 541 at 34] Mr. Somers made a second complaint in November 2012 to Mr. Tucker,

stating that things had “gotten way out of handZilifig No. 541 at 34] Mr. Tucker informed

Mr. Somers that a report should be made to the human resources deparmiegtNg. 54-1 at

35.] Mr. Somers initially spoke to Ray Mack in human resources and recounted theadétails

Nakabayashi’s behaviorFEiling No. 541 at 36] Ms. Mack then brought Mr. Somgetosee Tracie

Oden, the local director of human resourte@svhom he again explained his experiences with Mr.

14



Nakabayashi. Hiling No. 541 at 3738.] Thefollowing day, Ms. Mackcalled Mr. Somers and

asked him to write a full account of what he had experiendatind No. 54-1 at 3§

A few days laterMr. Somerssubmitted that writteaccount to VaShound Taylor, and the

two of them met to discuss Mr. Somers’ allegatioffsling No. 53-2 at 17] Mr. Somers again

explained what hadccurredwith Mr. Nakabayashiand Mr. Taylor stated that “this [was] totally

unacceptable behavior.Filing No. 541 at 4142.] At some point, Mr. Taylor told Mr. Somers

not to say anything to anyone about these incidents, because an internal ineestigatgoing

to be conducted. Fjling No. 541 at 42] No one who was aware of Mr. Somers’ complaints

informedJerry BarksdaleMr. Somers’ manageof the complaint®r alleged harassment=iling

No. 588 at 910.] Ms. Oden met with the engineering department’s senior leadership rggardin

the issue, and she asked Mr. Taylor to speak to the engineering group about “cowsplestsig

each other.” ffiling No. 585 at 3]

On January 30, 2013, Mr. Somers reported toBarksdale that he was being religiously

and sexually harassed by Mr. Nakabayashiling No. 588 at 5] Immediately after Mr. Somers

reported the alleged harassment, Mr. Barksdalewith Ms. Oden to discuss the complaint.

[Filing No. 588 at 6] During that meeting, Ms. Oden informed Mr. Barksdale that Mr. Somers

had made a complaint in November 2012 regarding Mr. Nakabayashi’'s behavior, and that the
complaints raised by Mr. Somers on this occasion were consistent with thoseeldethnais

preceding November.F[ling No. 588 at 9] Mr. Barksdile testified that he found it odd that he

was not informed of the prior complaint by either Ms. Oden or Mr. Taylor, and that it \Wwawéd

been appropriate for them to have notified hirfilifig No. 588 at 10] Mr. Barksdale testified
that if he had known, he could have possibly done something to stop the behavior, or at least

monitor the situation. Hiling No. 58-8 at 11}
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Ms. Oden initiated a formal investigation of Mr. Somers’ campl [Filing No. 588 at

6.] The investigation uncovered evidence that Mr. Nakabayashi was responsidaéptgay”

and “religious” slurs. Filing No. 588 at 8] As a result, Ms. Oden “communicated a cease and

desist direction to [Mr. Nakabayashi], that he was to immediately stopaglbiopriate activity.
And evidencing [sic] continuation of said activity could result in potential teatiwn.” [Filing
No. 588 at 8] The investigation also concluded that thealomanagement had allowed the

workplace to become too casuakiling No. 589 at 6] It was recommended that Mr. Barksdale

receive training on the “Fundamentals of Supervision,” but he never received thagtriiing
No. 589 at 6] On March 14, 2013 Mr. Barksdale presided over a meeting that all engineering

and maintenance group staff were required to attfiling No. 588 at 7 Filing No. 588 at 13]

Mr. Nakabayashi was present at that meetifigling No. 588 at 7] During that meeting, Mr.

Barksdale gave a PowerPoint presentation that had been provided by Ms. Odeh“émtitision

and Respect.” Hiling No. 58-8 at 13Filing No. 589 at 9]

Mr. Nakabayashi’'s allegedly harassing behavior continued after the ceaseisndrdes

had been commurated. Filing No. 582 at 26 Filing No. 581 at 6] Approximately three to

four times pemweek, Mr. Somers complained to Curtis Whitcomb (who became Mr. Somers’

supervisor in February 2013) about Mr. Nakabayashi’'s behaviatind No. 582 at 26] In

February, Mr. Whitcomb told Mr. Somers that he should not wher Star of David necklace,

becausét “was like waving a red flag in front of [Mr. Nakabayashi]Fil[ng No. 582 at 35] On

April 25, 2013, Mr. Nakabayashi used an unprofessional tone over the radio toward another

employee (not Mr. Somers).Fi[ing No. 588 at 15] On May 2, 2013, Mr. Nakabayashi was

issued a final wtten warning. [iling No. 58-8 at 13
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Dave Miller became Mr. Somers’ manager in August 20E3infy No. 5810 at 4] Mr.

Somers had several conversations with Mr. Miller raising complaints that Nkabidgashi’s

allegedly harassing behavior was ongoinglifjg No. 58-2 at 23 In January 2014, MSomers

participated in a committee on which Mr. Nakabayashi was also a represenftative. No. 58-
2 at 29] As part of their responsibilities for that committee, Makabayashi and Mr. Somers

traveled to St. Louis along with two other individual&ilihg No. 582 at 29] During the drive

to St. Louis, Mr. Somers believéthtMr. Nakabayashi wasatching pornography in the backseat

with the other passengeifiling No. 582 at 29] When Mr. Somers asked them to turn the volume

down, Mr. Nakabayashi rubbed Mr. Somers’ headistated“Oh, chubby little Jew boy.” Hiling
No. 58-2 at 29

On March 21, 2014vir. Somergnet with Mr. Miller. [Filing No. 582 at 24] Mr. Somers

informed Mr. Miller that he was “tired of [his] balls being smacked. [He wiasfl of being
humiliated physically, mentally, demoralized, grabbing [his] balls, callmm][ prison bitch,
calling [him] a faggotcock sucker Jew, bastard, fuckin’ Jew, disease, bastard JewWEiling
No. 582 at 24] He stated that he “couldn’t take it” anymore, and that for his own mental well

being, he coulaot stay in his current positionFi[ing No. 582 at 24] Mr. Somers stated that he

could stay with the companfyhe could be employed in a position or location in which he would
never have to work with Mr. Nakabayashi, but Mr. Miller informed him thatcompanyould

not or would not accommodate that requestilifg No. 582 at 2425] Mr. Somers officially

resigned his position with Express Scripts on March 24, 202i4nd No. 58-2 at 23

On or about March 27, 2014, Mr. Somers completed an exit interview with Nikki Foster,

the Corporate Human Resources Manageiting No. 582 at 27] During that interview, he told

Ms. Foster about the alleged incidents of harassment that he experignted.No. 582 at 27]
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Around the same time, on or about March 27, 2014, Mr. Somers filed a charge B
stating that he had been harassed due to his religion and sex, and that he was f@iggddoere

to the continued harassmen€ilijng No. 582 at 32] On April 1, 2014, Ms. Fostenitiated an

investigation into the allegations made by Mr. Someifdinp No. 5811 at 3] The investigation

concluded that Mr. Nakabayashi “continued to create an unprofessional work environment by
making inappropriate and offensive comments after he was coached in 2012 and refiraled a

written warning in May 2013.” Hiling No. 5811 at 8] The investigativeeport recommended

that Mr. Nakabayashi's employment be terminated immediately, and Bkaldyashi was

ultimately terminated. Hiling No. 58-11 at 8Filing No. 58-10 at 4

After Mr. Somers learned that Mr. Nakabayashi’'s employment had been tethiha
sent Mr. Miller and Mr. Taylor text messages asking if he could be reitstates former position.

[Filing No. 582 at 31] Neither Mr. Miller nor Mr. Taylor responded as to whether Mr. Somers

could be re-hired. Hiling No. 58-2 at 3]

C. Hostile Work Environment Claims

Title VII prohibits an employer frondiscriminating“against any individual with respect
to his compensation, terms, conditions, or privileges of employment, because of such ifslividua
race,color, religion, sex, or national origin 42 U.S.C. § 20008(a)(1) “Title VII generally
covers two types of employment discriminatiorkcadied discreteds of discrimination, such as
termination, failure to promote, denidl toansfer, or refusal to hirand acts that create a hostile
workplace, which are diffent in kind from discrete actand do not require tarije adverse
employment actions.Turner v. The Saloon, L{db95 F.3d 679, 6884 (7th Cir. 2010{internal

guotations and citations omitted).

18



1. Statute of Limitations
ExpressScripts moves for summary judgment oe thasis that Mr. Somerslaims are

barred by the applicable statute of limitationkilifig No. 53 at 13 Express Scripts argues that

all of the incidents alleged by Mr. Somers must have occurred within 300 days of the filimg of M
Somers’ claim with th&EOCin order to be actionable, and that many of the incidents alleged by

Mr. Somers fall outside that windowFi[ing No. 53 at 1B Express Scripts also argues ttie

“continuing violatiofi doctrine cannot apply to conduct occurring outside thedzgOwindow,
because Mr. Somers has not demonstrated that “he suednagssiavas reasonable for him to
conclude that his supervisor's harassment had created an intolerable workirgnraeni.”

[Filing No. 53 at 13 Mr. Somers responds that Express Scripts cites the wrong standard for

determining whether the continuing violation doctrine applies, and that under the stamneletrd,

all of the allegedly harassing conduct may be considefatingd No. 57 at 2(

Under42 U.S.C. § 200@&(e)(1) in order for allegedly harassiegnduct to be actionable,
a plaintiff must file a charge witthe EEOC within 300 days of when thaelawful employment
practice occurredA claim is timebarred if it is not filed withirthis time limit 42 U.S.C. 000e—
5(e)(1) The parties appear to agree that Mr. Somers filed his EEOC complaintadn2Ma®14,
and thatis 300day statute of limitations would cover events occuranty on or after May 31,
2013.

Express Scripts citeShanoff v. lll. Dep’t of Human Sery258 F.3d 696 (7th Cir. 20Q1)
andGalloway v. General Motors SeriParts Operations78 F.3d 1164 (7th Cir. 199@ssetting
forth the standard under which the Court should analyze the statute of limitatisms[S8§ng
No. 53 at 13 According to Express Scripts, Mr. Somers was required to sue “as soon as the

harassment [became] sufficiently palpable that a reasonable person woud fea]i had a
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substantial claim under Title VII.” Hling No. 53 at 13 Express Scriptsontends thatif the

harassing conduct that occurred before the limitations period was suffcieotify the plaintiff
that he had a substantial claim under Title VII, the ommtig violation doctrine doesohapply
and he can only base his claim on conduct that occurred within the limitations pefdaht) [
No. 53 at 14

Thesignificantproblem with Express Scrigtargument is thah 2002 the Supreme Court
expressly overruled the standard Express Scripts relies upadat’'l R.R. Passenger Corp. v.
Morgan, 536 U.S. 101 (2002jhe Supreme Court held tHah order for the charge to be timely,
the employe@eed only file a charge within300 days ohny actthat is part of the hostile work
environment. Morgan 536 U.S. at 117-1@mphasis added). In other words, so long as any act
“contributing to the claim occurs within the filing perio@’tourtmay consider events outside of
the 300-day windowPoullard v. McDonald 829 F.3d 844, 860 (7th Cir. 2016)

In exphining its rationale, theupreme Courstated that “[i]is precisely because the entire
hostile work environment encompasses a single unlawful employment practwe ttahot hold,
as have some of the Circuits, that the plaintiff may not base ansmitlioidual acts that occurred
outside the statute of limitations unless it would have been unreasonable to expkshtifieto
sue before the statute ran such conduct. Morgan 536 U.S. at 117-18While Morganwason
appeal fronthe Ninth Circuit, the Supreme Court stated thatdtwer court in that case employed

a “notice” test developed in the Seventh CircuitGalloway—the test that the Court explicitly
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rejected. Therefore, there is no question tikllowayand its progeny have been overruled and
no longer provide the standard for determining whether the continuing violation doppliesé

The only question facing the Court, thésnwhether any of the acts contributing to the
allegedly hostile work took place within the 300-day statutory windibwo, then the Court may
consider any contributingces that occurred outside of thaindow.

Mr. Somers has made several allegations that Mr. Nakabayaslegedly harassing
conductoccurredon or after May 31, 2013. Mr. Whitcomb became Mr. Somers’ supervisor in
February 2013, and Mr. Somers attssthat he complained to Mr. Whitcomb about Mr.
Nakabayashi’'s ongoing harassment approximately three to four times a wredkdibruary 2013

until he resigned in March 2014Eiling No. 582 at 26] Mr. Miller became Mr. Somers’ manager

in August 2013, and Mr. Someastestshat he had several conversations with Mr. Miller raising

complaints that Mr. Nakabayashi’s allegedly harassing behavior was onggiintg [No. 582 at

25.] Mr. Somersalso submitted evidenddat in January 2014, Mr. Nakabayashi rubbed Mr.
Somers’ head and state®Ht, chubby little Jew bgywhen Mr. Somers asked Mr. Nakabayashi

to turn the volume down on whigtr. Somersperceived to be pornographyEiling No. 582 at

29.] When Mr. Somers met with Mr. Miller to discuss his resignation, he indicated that the
harassment was ongoing and current, statinghthatas tired of [his] balls being smacked. [He
was] tired of being humiliated physically, mentally, demoralized, grabfirs] balls, calling
[him] prison bitch, calling [him] a faggot, cock sucker Jew, bastard, fuckin’ deease, bastard

Jew...” [Filing No. 582 at 24] Moreover, the investigation conducted by Express Scripts’ human

4 The Court reminds counsel that it has a duty to verify that its citations to legatitutire
accurate and that the legal citations provided remain “dgwtl at the time that its filings are
submitted. Failure to do so not only constitutes ineffective advocacy, but also iegtioanhsel’s
reputation and duty of candor to the Court.
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resources department concluded that Mr. Nakabayashi “continued to create anssigralfe
work environment by making inappropriate and offensive comments after he wasicioe2b&2

and received a final written warnimgMay 2013.” Filing No. 58-11 at §

Mr. Somers has sufficiently allegddirassing behavior within the statute of limitations
period, such that the Court may consider allegatidrigrassment contributing to a hostile work
environment that occurred outside of the -8@Y window. Express Scripts is not entitled to
summary judgment on this basis.

2. Harassment on the Basis of Religion

In order to state &itle VII hostile work environment claim, a plaintiff must allegat” (1)
[he] was subject to unwelcome harassment; (2) the harassment was bffsefir@ational origin
or religion (or another reason forbidden by Title VII); (3) the harassmentevasesor pervasive
S0 as to alter the conditions of employment and create a hostile or abusive workiogreamit
and (4) there isbasis for employer liability. Huri v. Office of the Chief Judge of the Circuit
Court of Cook Cty.804 F.3d 826, 833-34 (7th Cir. 20 jternal citation omitted).

Express Scripts argues that it is entitled to summary judgmeltroS8omers’ claim of
religious discriminatiorbecause the conduct alleged by Mr. Somers was not sufficiently severe or
pervasive to be objectively hostile, and because there is no basis for employigy. lifibiling
No. 53 at 23 Mr. Somers responds that he was subjected tdSamiitic slurs hundreds of times
during his employment, and that this “constant verbal assault” was suifffcisevere and

pervasive to constitute a hostile work environme#ilifg No. 57 at 23 He also argues that he

submitted complaints to a variety of supervisors and to the human resources depaganding

the harassment, and Express Scripts was negligéaiting to remedyt. [Filing No. 57 at 23
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In order to satisfy the third prorgf the hostile work environment inqujriMr. Somers
must demonstrate thaMr. Nakabayashi's behavior was both objectively and subjectively
offensive® Mr. Somers attestthat Mr. Nakabayashi called Mr. Somers, among others, the
following names: fat fucking Jew, Jew bastard, Jew boy, dirty Jew, and Kiheis [Filing No.

54-1 at 3Q Filing No. 541 at 3Z Filing No. 5813 at 4] In addition,Mr. Somers submitted

evidence thamMr. Nakabayashi made the followistatements: Jews carry diseabe; Holocaust
was a punishment for thlews because they killed Jesasg Hitler was misunderstoodEiling

No. 541 at 3Q Filing No. 541 at 32 Filing No.58-2 at 34 Filing No. 5813 at 4] Express Scripts

does not appear to dispute that any of these statements were made, and many of éhem wer

allegedly made in the presence of third pas. [SeeFiling No. 5813 (affidavit of Cody

Anderson).] The Court has no doubt that a reasonable person could find these remarks offensive
and severe-not only do they single out members of a particular religionidentify them as

“dirty” and “carrying disease,” but they also reference the mass murder ohJesaple in the
Holocaust, and suggest that such events were justified, misunderstoodiopriapgly punitive.

A reasonable jury could conclutteatthese remarkwere objectively offensiveand severe enough

to support a hostile work environment claim.

As for the alleged harassment’s pervasiveniglss Somers dess that Mr. Nakabayashi
madeharassing comments nearly daily during the period of Mr. Somers’ employnidret.
Seventh Circuit has stated that “therao magic number of incidents required to establish a hostile
environment. Boumehdi v. Plastag Holdings, LL.@89 F.3d 781, 789 (7th Cir. 2007¢iven

that the statements were made nearly daily 3dmersestimatsthat hundreds of comments were

5> Express Scripts does not appear to dispute that the behavior allagetibjectively offensive,
so the Court will not address this element.
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made regarding Mr. Somers’ religion. While Mr. Somers is not required to show that the
harassment was both severe and pervasigh@wing of one or the othisrsufficient), e Court
also finds that a reasonable jury could conclude fréime evidence submittethat Mr.
Nakabayashi's conduct was pervasive enough to cause a hostile work envirorieend.
(concluding that allegations of “at leasghteen sexist or seabcomments in less than a year’
time” were sufficient to support a finding of pervasiveness).

Express Scripts also argues that Mr. Somers cannot establish that Bgetssis liable
for Mr. Nakabayashi's alleged harassment. Express Scripts contendsablagppropriate action
to remedy thallegedharassment once it became aware of the offending conduct, and therefore it

cannot be held liable[Filing No. 53 at 2325.] Mr. Somers responds that Express Scripts failed

to take appropriate remedial action, and therefore it was negligent in reméuyihgrassment.

[Filing No. 57 at 23-27

An employer is “liable for @o-employee’s harassment omihen[it has]been negligent
either in discovering or remedying the harassmeRarkins v. Civil Constructors of Illinois, Inc.
163 F.3d 1027, 1032 (7th Cir. 199@ternal quotation and citation omittedJAn employers
legal duty in ceemployee harassment casedl be discharged if it takeseasonable steps to
discover and rectify acts of sexual harassment of its employeds.(internal quotation and
citation omitted).

Express Scripts first argues that “[e]very time Express Scripts d@ismb\Plaintiff's
harassment allegations, it conducted an investigation.” However, the record does not support

Express Scripts’ statemehtMr. Somers tess that he made his first cqaint to a supervisor

® It is undisputed that two investigations were conducted: one occurred followin§dvrers’
second complaint to Ms. Oden in human resources, and one occurred after Mr. Sorgaegioasi
and exit interview with Express Scripts’ corporate human resources reptasent
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(Mr. Murphy) in February or March 2012[Filing No. 541 at 28] The record contains no

evidence that an investigation was conducted regarding this comhtaitetad Mr. Somersattests

that Mr. Murphy told him to grow a thicker skinEifing No. 541 at 28] Mr. Somers complained

again to Mr. Murphy shortly after his first complaianhd Mr. Murphy told him to “get used to it.”

[Filing No. 541 at 29] There is no evidence in the record that an investigation was conducted

following this complaint, and Express Scripts does not appear to dispute any ofaittesasf
alleged.
In May or June 2012, Mr. Somers reported Mr. Nakabayashi’'s behavidr. Tucker,

who had become Mr. Somers’ supervisdiziling No. 541 at 31] The record contains no

evidence of an investigation beisgnductedand Mr. Somers is not aware of any acti@ng

taken as a result of that complaintEiljng No. 541 at 33] Mr. Somers alsattess that he

complained to supervisor Curtis Whitcomb approximately three to four peregeekregarding
Mr. Nakabayashi's behavior starting in February 2013, and there is no evidence irottelrat
investigations were condigxl following these complaintdnstead, Mr. Whitcomb allegedly told
Mr. Somers that he should not wear his Star of Daeicklace, because it “was like waving a red

flag in front of [Mr. Nakabayash” [ Filing No. 58-2 at 3§ And finally, Mr. Somers attesthat

hehad several conversations with N#iller raising complaints that Mr. Nakabayashi’s allegedly

harassing behavior was ongojibgginning in August 2013.F[ling No. 582 at 25] Again, there

is no evidence in the record that investigations were conducted regarding thpterdem
From this evidence, a reasonalpley could conclude, contrary to Express Scripts’
allegation on summary judgment, that Express Scripts did nottigatsmany complaintof

harassment of which it became aware. Indeed, if a jury credited Mr. Somershtaccoauld
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conclude that Express Scripts investigated only two out of over a dozen complaletbyridr.
Somers.

Express Scriptalso argues that it took addit@memedialsteps that shield it from liability
for any harassment perpetrated by Mr. Nakabayadhipress Scripts cites tie following
remedial actions

e [t conducted department meetings to address issues of properlagerkp
conduct and respect after Plaintiéported that he felt harassed;

e |t disciplined the offending employee when warranted,;
e |t ultimately discharged Mr. Nakabayasand
e Express Scripts’ management followed up with Mr. Somers on multiple

occasions, and Mr. Somers informed them that the harassing conduct had
stopped.

[Filing No. 53 at 24

The Court finds that a reasonable jury could conclude that these measures, if they wer
taken at all, were not sufficient to remedy the harassment alleged by Mr. S&xgrsss Scripts’
statement that it “disciplined the offending employee when warraetedneouslyassumesne
conclusion that it is required to preve.e., when discipline was warranted. The undisputed record
evidence establishes that Mr. Nakabayashi was disciplined®woccasion for conduct related to
Mr. Somers—when he was given th&eease and desist instruction” balt his ‘inappropriate

activity.” [Filing No. 588 at 8] However, a reasonable jury could conclude that Mr. Nakabayashi

continued to engage iharassing behavior after the discipline he received. For example, the
investigation conducted by Express Scripts’ human resources department concladdd tha
Nakabayashi “continued to create an unprofessional work environment by makingpragip
andoffensive comments after he was coached in 2012 and received a final writtemgvraiviay

2013.” [Filing No. 5811 at 8] If the jury credited this evidence, along with Mr. Somers’
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allegations that he continued to report the offending condweatilitl conclude that Express Scripts
did not discipline the offending employee when warranted.

As to Express Scriptsargument that itdermination of Mr. Nakabayashi’'s employment
constities an adequate remedial measuse,reasonable jury could conclude that Mr.
Nakabayashi’s termination provides no evidence of reasonable measures totesthediagoing
harassmentlt ocairredafter Mr. Somers had resigned from his position, so a janjccconclude
that Mr. Nakabayashi’'s termination had no remedial effect atAatid finally, Express Scripts
argues that its management followed up with Mr. Somers on multiple occasions, and lgits Som
informed them that thbearassing conduct had stoppddowever, Mr. Somers disput&press
Scripts’ factual allgations, stating that he never told a member of Express Scripts’ management

or anyone elsdahat the harassment had stoppefiliffg No. 582 at 19 Filing No. 581 at 11]

Express Scriptsannot assert its version of the factsammary judgmentyhere Mr. Somers has
presented admissible contrary eviderideereis at a minimum a genuine dispute of material fact
regarding this issue.

Taking this evidence in combination, the Court finds that a reasonable jury could conclude
that ExpressScripts was negligent in remedying the alleged harassmaedtthat genuine issues
of material fact exist regarding this issuexpress Scripts’ Motion for Summary Judgment on this

claim is denied.

"The Court notes that Express Scripts begins its argument regarding MrsSaiteged religious
discrimination with a header stating that “Plaintiff Has PrexkmMo Evidence That He Was
Harassed Based Upon His ReligionFiljng No. 53 at 21 This statement blatantly contradicts

the record evidence and ignores the legal standard to which this Court must adherenarysum
judgment. As the Court pointed out in Section I, on several occasions Express Scripts
mischaracterizes the record evidence. It also asks the Court to accegiassvef fact as true in

the face of Mr. Somers’ contrafgctual allegations that are supported by admissible evidence.
The Court directs Express Scripts to consider the following admonition fronetlemtd Circuit
regarding similar summary judgment motion practiceseMalin v. Hospira, Inc. 762 F.3d 552,
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3. Harassment on the Basis of Sex

As in thereligious discrimination context, to establish a prima facie case of sexual
harassment under Title VII, a plaintiff must establish thBt:he was subjected to unwelcome
harassment(2) the harassment was based ondgleis; (3) the harassment was sufficilgnsevere
or pervasive so as to alter the conditions of dngployment and create a hostile or abusive
atmosphere; andl) there is a basis for employer liabilithoumehdi489 F.3d at 788

Express Scripts argues that it is entitled to summary judgment on this claim because M
Somers cannot establish that he was discriminated against becaussexf ht&xpress Scripts
contends that Mr. Nakabayashi’s behavior does not constitute harassment besetemause
Mr. Nakabayashi’'s conduct amounted merely to “horsepdagimple vulgrity. [Filing No. 53
at 17] Mr. Somers responds that the conduct alleged by Mr. Somers is significantlyavwere s

than horseplay, and was, on its face, sexual and based ®risérg No. 57 at 3(

56465 (7th Cir. 2014{“These misrepresentations of the record did not comport with parties’ duty
of candor to the courts. [The Defendant] seems to have based its litigatiegystratthe hope
that neither the district court nor this panel would take the time to checdcibrelr Litigants who
take this approach often (and we hope almost always) find that they have misjudgedtth&/eou
caution [the Defendant] and other parties tempted to adopt this approach to summagnjudgm
practice that it quickly destroys their dreility with the court. This approach to summary
judgment is also both costly and wasteful. If a district court grants synmudgment in a party’s
favor based on its mischaracterizations of the record, the judgment will ikedlhdod be
appealedpverturned, and returned to the district court for settlement or trial. This counsehs
more expensive than simply pursuing a settlement or trying the case in the firaténsta
Risking such pitfalls in the hope of avoiding a trial is a dramatscatculation of the risks and
rewards of each approach.”).

8 Earlier in the caset the motion to dismiss phasiee issue of whether Mr. Somers alldgexual
orientation discriminationvas raised by Express ScriptMr. Somers deniethat hiscomplaint
asserteducha claim, and he parties do not appear to raise it in the instant motidre Court
thereforedoes not address it, but notes thaflif Somerswere to raise a claim based on sexual
orientation, such a claim would be cognizabhder Title VII See Hively v. Ivy Tech Community
College of Indiana2017 WL 1230393, *97th Cir. 2017)holding that “a person who alleges that
[he] experienced employment discrimination on the basis of [his] sexualatioenhas put forth

a case bsex discrimination for Title VIl purpos8s

28



The Court recaps the incidents of sexual harassment alleged by Mr. Somers that are
undisputed by Express Scriptddr. Nakabayashrepeatedly calledir. Somers among other

sexuallythemed epithets “little faggot,” “prison bitch,” and “cock suckér [Filing No. 541 at

27; Filing No. 541 at 31] He repeatdg physically groped Mr. Somers [sfapping, gralbing,

and puling Mr. Somers'testicles. [Filing No. 541 at 3% Filing No. 582 at 33 Filing No. 541

at 27] He also repeatedlgratbhed Mr. Somers by the hips from behind and simuaexual

intercourse.[Filing No. 541 at 24. At times, Mr. Nakabayashi's groping was painful and would

cause bruising to Mr. Somers’ hipsEil[lng No. 541 at 36] Mr. Nakayabashi also simulated

“[Mr. Nakabayashi’s] fist going in [Mr. Somers’] ass.Fifing No. 541 at 27] Mr. Somers stated

thatwhile groping him, Mr. Nakabayashi would tell Mr. Somers that Mr. Somdsed'lit.” [Filing

No. 541 at 24] Mr. Nakabayashi also stated to Mr. Somers, “| bet you give a great knob job,
wouldn’t you,” and that Mr. Nakabayashi would meet Mr. Somers “at the truck stefirig[No.

58-2 at 34] Mr. Somers became fearful that Mr. Nakabayashi would attempt to sexssdiylia

him. [Filing No. 58-2 at 33

The Court concludes that Mr. Somers’ undisputed allegations are sufficient for a jury to
conclude that the alleged harassment occurred based on his sex. First, Mryaitkedzeatedly
and violently touched Mr. Somers’ genitals. The Court risks stating the obvious in rnating t
women do not have testicles, so there is an obviaestpased(and sexualfomponent to Mr.
Nakabayashi’s choice to grope Mr. Somers’ uniquely male anatdviryNakabayashi simulated
engaging in sexual intercourse with Mr. Somers, and in doing so, forcibly grabb&diders so

hard that he caused bruising. The Court noteshleaetactions might have constituted battery or
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sexual battery undendiana Code Sections 3&-2-1and35-42-4-8° Indeed the touching was
so violent that Mr. Somers testified that he feared being sexually assaylidd Nakabayashi.
Finally, Mr. Nakabayashi made repeated sexualized remarks to Mr. Somers, as detaded abov
Considering this evidence as a whole, within the context of all of the evidence of
harassment in the case, the Court finds that a reasonable jury could cdheluttee alleged
harassment occurred on the basis of Mr. Somers’Se&pearman v. Ford Motor Ca231 F.3d
1080, 1084 (7th Cir. 2004J...we must consider any sexually explicit language...within the
context of all of the evidence of harassment in the case, and then determine whethietaiice
as a whole creates a reasonable inference that the plaintiff was discriminated agahstrbis
sex”).
Express Scriptargues that Mr. Nakabayashi’'s behavior was notbsesed, because it
constituted mere horseplay or vulgar banter, and it cites a number of caggsoirt sfthat general

argument [Filing No. 53 at 1&81.] Those cases fail to support Express Scriptsitention

because they all rely explicitly or implicitly on the following proposition: “toeasional vulgar
banter, tinged with sexual innuendo of coarse or boorish workers generally does notwozkte a
environment that a reasonable person would find intolerallethipmier v. Emeritus Corp472

F.3d 930, 941 (7th Cir. 200Tinternal quotation and citation omittedirirst, by the undisputed

% Seel.C. 3542-2-1(c) (“Except & provided in subsections (d) through (k), a person who
knowingly or intentionally: (1) touches another person in a rude, insolent, or angngmar (2)

in a rude, insolent, or angry manner places any bodily fluid or waste on another persunitsc
batery, aClass B misdemeanor.”);C. 3542-4-8(a) (“A person who, with intent to arouse or
satisfy the person’s own sexual desires or the sexual desires of anotber figreouches another
person when that person is: (A) compelled to submit to the touching by force or theeihm
threat of force; or (B) so mentally disabled or deficient that consetiitet touching cannot be
given; or (2) touches another person's genitals, pubic area, buttocks, or fezaateatbren that
person is unaware that the toudis occurring...commits sexual battery, a Level 6 felony.”).
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facts, the behavior at issue here is not limited to remarks or-oalfime—it includesthe
unconsentede physical touchingpf a cavorker’'s genitals. That behavior is fundamentally
different in kind from the behavior at issue in any of the cases cited by Ex@ceapts, and the
Court cannot conclude as a matter of law that such touching constituted mere “htrséplay
reasmable person could certainly conclude that the touching alone, as alleged by Mrs,Somer
created a work environment that was intolerable. In addition, a reasonable juhycooclude
that the alleged verbal harassment constituted more than “occasitgaal bantef’ particularly
in the context of the unconsented physical touching to which Mr. Somers was subfjected.

For these reasons, ti@ourt denies Express Scripts’ Motion fourBmaryJudgment on
this claim.

D. Constructive Discharge Claim

Express Scripts moves for summary judgment on Mr. Somers’ constructive discharge
claim, arguing that (IMr. Somers’ working conditions were not unbearable; (2) Express Scripts
took appropriate corrective action to remedy the working conditions; and (3) Mr. Sasigned,
not because of the harassment, but because he faundeasuitable job elsewhergEiling No.
53 at 2527.] Mr. Somers responds that his working conditions meet the standard for constructive

discharge and that Express Scripts failed to remedy themmg[No. 57 at 33-34

10 Express Scripts argues that because Mr. Somers and Mr. Nakabayashi are botthenal
inference of discrimiation is moe difficult to draw. Express Scriptentendghat “in opposite
sex harassment casesaiving ‘explicit or implicit proposals of sexual activity,” the inference of
discrimination is easier to draw because ‘it is reasonable to assume thosealpnepa&l not have
beenmade to someone of the same sex.” The same doeslddtu®for sameex harassment
cases absent some evidence that the harasser was homosexual.” [Filing Nb7 %§uatting
Oncale v. Sundowner Offshore Servs.,,1B23 U.S. 75, 81 (1998) However, this is not a
“vulgar banter” case, in which the Court must rely solely on ambiguous remagksssible
“bantef to determine whether the conduct at issue was based on sex or sexusizisdcribed
above, the uncaentedphysical touchingemoves this case from thpssibleambit of mere
banter.
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Constructive discharge occurs “when the plaintiff shows that he was forcedigo res
because his working conditions, from the standpoint of the reasonable employee, drad bec
unbearablé. Chapin v. FortRohr Motors, Inc. 621 F.3d 673, 679 (7th Cir. 2010Working
conditions may become unbearable due to discriminatory harass®satt. “Such cases require
a plaintiff to show working conditions even more egregious than that required foila wosk
environment claim because employees are generally expected to remain empltyseekimg
redress, thereby allowing an employer to address a situation hefauses the employee to quit.

Id. (internal quotation and citations omitted).

Courts have found constructive discharge, for example, “wheretis a threat to a
plaintiff s personal safety.ld. (citing Porter v. ErieFoods, Int’l, Inc.576 F.3d 629, 640 (7th Cir.
2009) (holding that claim for constructive discharge possible where harassment inclypdled im
threats of physical violence) Here, as discussed above, Mr. Somers has alleged that Mr.
Nakabayash without consent, repeatedly physically groped Mr. Somers’ genitals acidlyo
simulated sexual intercourse, which resulted in bruising to Mr. Somers’ MpsSomers also
testified that he was fearful that Mr. Nakabayashi would sexually assaultthmeasonable jury
could conclude that under these circumstances, as combined with the verbsinbataslr.
Somers allegedly suffered because ofréiggion and g&der, Mr. Somers’ work conditions were
indeed unbearable.

Express Scripts argues that Mr. Somers resigned his position because he foutioha pos
with a shorter commute, not because of any harassment. Mr. Somers alleges and provides
admissibleevidence in support of the contention that he left as a result of the haras3imisnt.

factual disputellustrates precisely why this is an issue inappropriate for resolutionromary
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judgmen. It is for the jury, not th€ourtat the summary judgmestage to decide whiclacts
should be credited.

The Court therefore denies Express Scripts’ Motion ton@aryJudgment on this issue.

E. Retaliation Claim

Express Scripts moves for summary judgment on Mr. Somers’ claim that &8megts
retaligded against him in violation of Title VII when it failed to rehire him to his formesitymm.
Express Scripts argues that Mr. Somers has presented no evidence that woulceupference
of retaliatory intent, and that there is no causal link betw#erSomers’ EEOC charge and his

reemployment with Express @uts. [Filing No. 53 at 2§ Mr. Somers responds that he has

provided sufficient evidence to support an inference of retaliation, including that MerSwoas

the “number one man” at servicing a particular machine used by Express Saliptea@ar.
Miller “begged” Mr. Somers rido resign his position in the first place. He also argues that at the
time that he reached out to his former supervisors about being rehired, Expipts \&&s
advertising openings for EMT positions.

To establish aritle VIl retaliation claim, a plaintiff must allege thae engaged in
statutorily protected activity and was subjectedriadverse employment action as a result of that
activity. Huri, 804 F.3d at 833“To demonstrate the requisite causal connection in a retaliation
claim, plaintiffs must showhat the protected activity and the adverseoacwere not wholly
unrelated.”Sauzek v. Exxon Coal USA, 202 F.3d 913, 918 (7th Cir. 20008 peculation based
on suspicious timing will not afee support a reasonable inference of retaliationRather, other
circumstances must also be present which reasonably suggest that the twaeeomehow

related to one anothetd.
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Mr. Somers fails to allege sufficient facts to permit an inference of retaliaiiimle Mr.
Somers alleges that he texted Mr. Miller and Mr. Taylor to ask whetmig¢have his job back,
he does not allege that either Mr. Miller or Mr. Taylor had the authorighice him Helikewise
does not allege that Mr. Miller or Mr. Taylor communicated Mr. Somers’ requ@styone with
hiring authorityor that they had the responsibility to do #md he concedes that he did not submit
a job application for the open positions that Express Scripts advertideckover,he does not
allege that either of those individudlsr anyone else at Express Scripts) was aweae Mr.
Samers had filed an EEOC chargdherefore, Mr. Somers has not alleged sufficient facts to
support the conclusion that Express Scripts failed to rehire him. Bgehtasome allegation of
knowledge of the EEOC charge, Mr. Somers cannot establish a causal connecti@m betwe
exercise oh right protected by Title VIl and the allegedly adverse employment action.

Therefore the Court grants Express Scripgégtion for Summary Judgment on Mr.
Somers’ retaliation claim.

(1.
CONCLUSION

For the foregoingeasons, the Court:
e GRANTSIN PART Express Scripts’ Motion to Strike-iling No. 63, to the extent that
it strikesone statement, as described above, from Mr. Somers’ statement of niatesial

but DENIES the remainder of Express Scripkdbtionto Strike and

e GRANTSMr. SomersMotion toStrike Express Scripts’ proffered medical recdfeling
No. 65-1, and to replac€iling No. 58-12with Filing No. 67-% and

e DENIESExpress Scripts’ Motion for Summary Judgméhtling No. 57, with respect to
Express Scripts’ statute of limitations defense, the hostile work environilaens both
as to religious and sex harassment, and the constructive discharge claim; and

e GRANTS Express Scripts’ Madn for Summary JudgmenfFiling No. 57, as to the
retaliation claim.
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No partial judgment shall issue, and the Court requests that the Magisttgéecbnfer with

the parties regarding possibsEsolution of the remaining claims

Date: April 11,2017 Q TN T m

/Hon. Jane ]\/ljagérgs—Stinson, Chief Judge
'United States District Court
Southern District of Indiana
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