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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

KENNETH W. GIBBS,
Petitioner,
VS. Case No 1:16+~1459-TWP-MJD

WENDY KNIGHT, Superintendent,

~— e T

Respondent.

p—

Entry Discussing Petition for Writ of Habeas Cor pus
The petition of Kenneth W. Gibbkr a writ of habeas corpus challenges a prison
disciplinary proceeding identified as NOIC 1506-0257 For the reasons explained in this Entry,
Mr. Gibb’s habeas petitin must bealenied.
Discussion
Overview

Prisoners in Indiana custody may not be deprived of gooel creditsCochran v. Buss,
381 F.3d 637, 639 (7th Cir. 2004) (per curiam), or of credihing classMontgomery V.
Anderson262 F.3d 641, 6445 (7th Cir. 2001), without due process. The due process requirement
is satisfied with the issuance of advance written notice of the charjesteal opportunity to
present evidence to an impartial decision maker, a written statertientaing the reasons for
the disciplinary action and the evidence justifying it, and “some evidence iecbrelt to support
the finding of guilt.Superintendent, Mass. Corr. Inst. v. H#lf2 U.S. 445, 454 (1985)Yolff v.
McDonnell,418 U.S. 539, 50-71 (1974);Piggie v. Cotton344 F.3d 674, 677 (7th Cir. 2003);

Webb v. Andersor224 F.3d 649, 652 (7th Cir. 2000).
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I. TheDisciplinary Proceeding
OnJune 16, 2015, Mr. Gibbs was in the custody of the Correctional Industrial Facility in

Pendleton, Indiana. On that daBgseworker Jeremiah Pardue wrot@oaduct Report that
chargedMr. Gibbs with security threat group (“STG”) in violation of code B-ZD8e Conduct
Report states:

OnJunel6, 2015at approx.1:00pm | caseworkeParduavas inspecting

[] mail thatoffenderGibbs, Kenneth #30344 6B-4@&d givenme. Upon

inspecting thenail | determinedhatthe envelopesontainedSTG

ma'terial. Theitemswereconfiscatecandturnedinto theDHB lockersfor

review.
[dkt. 7-1].

On June 19, 2015Mr. Gibbswas notified of the charge and served watlcopy ofthe
ConductReport and a&Notice of DisciplinaryHearing “screening reportNr. Gibbswas notified
of his rights angbled not guilty The Screening Officer noted tHdt. Gibbs refused screening and
walked awayas a result he did not request any witnesses or any evidence. [dkt. 7-4].

The hearing officer conducted a disciplinary hearing on June 25, Eh1&ibbsmade
the following statement: This is my House and my church. [dkt. 7-7].

The hearing officer found Mr. Giblgilty of the charg&STG. [dkt. 7-7]. In making the
guilty determination, the hearing officer relied on fiesical evidencé.Based on the hearing
officer’'s recommendatiothe following sanctions werenposed:a written reprimand, thirty (30)
day loss of phone armbmmissaryprivileges thirty (30)daydeprivationof earned creditime, and

the imposition of a suspended sanciioIC 1501025 of athirty (30)daydeprivationof earned

credittime. Thehearingofficer recommendethe sanctiondbecausef the frequencyand nature

1 The guilty box on the report of discipline hearing is not checked. Howew&cléar from the rest of the
report that thénearing officer found Mr. Gibbs guilty. [dkt. 7-7].



of theoffenseas well as thdikelihood of the sanction having a correcteféect on the offender’s
future behavior.
OnJune 28, 2019VIr. Gibbsappealedo theFacility Head.TheFacility Head denied
the appeal on June 28, 2015 [dkB]7
1. Analysis

Mr. Gibbsalleges the following errors: 1) the evideneasinsufficient to support a guilty
finding; 2) he was denied a witness he requested; and, 3) he was denied due process during the
disciplinary hearing

1. Mr. Gibbschallenges the sufficiency of the evidenche Tsome evidence” evidentiary
standard in this type of case is much more lenient than “beyond a reasonable doubt” or aven “by
preponderanceSee Moffat v. Broyle288 F.3d 978, 981 (7th Cir. 20QRearing officer in prison
disciplinary case “need not show culpability beyond a reasonable douleditr eéxculpatory
evidence.”). The “some evidence” standard requires “only that the decision not tieryadm
without support in the recordVicPherson v. McBridel88 F.3d 784, 786 (7th Cir. 1999).

Mr. Gibbs alleges the conduct report did not specify what the STG materialsndleas a
result he was not able to present a defense. He also argues there was no evidediseiglitmary
hearing to support the charge. However, the documents supabei®d G charge were attached
to the conduct report. [dkt-Z]. Because the documents that formed the basis of the charge were
attached to the conduct report, Mr. Gibb’s argument that the conduct report did not wpetif
the materials were is without merit.

More specifically, one othe documentdn particular wasa requestto recorda “UCC
FinancingStatement'to placea $500,000.00en on apieceof propertyin Louisville, Kentucky

[dkt. 7-1, at p. 7].Facility staff confirmedthat the documentand activity were consistentwith



SovereigrCitizenactivity, whichis considereddomestic terrorisranda“Security ThreatGroup”
within Indiana Bepartment o€orrection (“IDOC”) [dkt. 76]. Thisevidences sufficientto support
theguilty finding. Mr. Gibbs is not entitled tbabeaselief.

2. Next, Mr. Gibbs argues he was denied a witn&@sgngthebasic requirements of due
processn a prisondisciplinaryproceedings the opportunity for theinmateto call withessesand
presendocumentaryevidencan hisdefense. Wolff, 418U.S.at 566. However,thefull panoply
of rightsdue a defendairt acriminal prosecutioroesnot applyin prisondisciplinaryproceedings.
Id. at556.

Mr. Gibbs alleges that his request to call the Superintendent and AssistamtBogent
were denied by the screening officer. [dkt. 1, at pA@]. offender’sright to present evidenas
gualified becausé prisonersdo not have the right to call withessesvhosetestimonywould be
irrelevant,repetitive,or unnecessary.’Pannellv. McBride,306 F.3d499, 503 7th Cir. 2002).

Mr. Gibbs has failed to show that the allegedrefusal to obtain statementsdrom the
Superintendemind AssistantSuperintendentvasnot harmlesrror. SeePiggiev. Cotton,344
F.3d 674, 677#8 (7th Cir. 2003) (determiningpotentialwitness’ absencewvas harmlesserror
becausehe petitionerdid notestablishthat the statementvould be helpful);seealso Powell v.
Coughlin, 953 F.2d 744, 75@d Cir. 1991)(harmlessrroranalysisapplieso prison disciplinary
proceedings). Here, Mr. Gibbs has not explained what the testimong Wwawé been or how it
would have aided his defense. He was not denied due process.

3. Finally, Mr. Gibbs argues that his due process rights were edblahen he did not
receive a written copy of the report of disciplinary hearing the day of thengpe@ne of the
safeguards$o which anoffenderis entitledwhenthoseproceedings resulted alengthenegeriod

of imprisonments awritten statemenby thefact-finder of theevidencereliedonandthereasons



for thedisciplinaryaction. Hill, 472 U.S.at 454;Wolff, 418U.S.at 567. Gibbswasentitledto a
copyof the reportof disciplinaryhearing. However,evenif hedid notreceiveone on the day of
the hearing,thereis no dueprocessviolation. A due processgrroris harmlessunlessit had a
substantiabndinjurious effecton the outcome of theroceedingO'Nealv. McAninch,513U.S.
432, 1155.Ct. 992 (1995). Gibbw/asmadeawareof the disposition, sanctioandrightto appeal
asevidencedy his signature othe report of disciplinary hearing. [dkt.7]. To be sureGibbsfiled
atimely appeal. [dkt. B]. Mr. Gibbshasshown n@rejudiceasaresultof not beinggivenacopy
of the report onhedayof thehearing,soanyconceivablalue procesegiolationwasharmlessSee
Jonesy. Cross 637F.3d841, 84 7thCir. 2011). Moreoverevenif true, this fact does n@upport
the award of federal habeas relief because violatioh®@C policy dcesnot entitle anyone to
habeas reliefColon v. Schneide899 F.2d 660, 6723 (7th Cir. 1990)Evans v. McBride94
F.3d 1062 (7th Cir.1996%eealso Del Vecchio v. Illinois Dept. Gforrections 31 F.3d 1363, 1370
(7th Cir. 1994) (habeas corpus jurisdiction is limited to evaluating alleged violatidedeyal
statutory or constitutional lawgert. denied516 U.S. 983 (1995). In additioMy. Gibbswas able
to exhaust his administrative remedies, and he was not deprived of any due protesgsstiged
by Wolff.
Finally, Mr. Gibbs argues that his sanctions were excessive. Under theali@kable

sanctiondor themostseriousoffensesjncluding class B offense #208, includater alia, up

to three months of disciplinary segregatiop,to threemonths of deprivation of earned credit

time,andaone gradelemotionin creditclass. Mr. Gibbseceivedathirty (30)daydeprivation

of earned creditime, andthe imposition of a suspended sanction in CIG01525 athirty

(30) day deprivationof earned credittime which is short of themaximumhe could have

received. Mr. Gibb’s sanctionsare well within the allowablerangeand heis not entitled to
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habeagelief.
[11. Conclusion

“The touchstone of due process is protection of the individual against arbitriany afct
the government.Wolff,418 U.S. at 558. There was no arbitrary action in any aspect of the charge,
disciplinary poceeding, or sanctions involved in the events identified in this action, and there was
no constitutional infirmity in the proceeding which entitlds. Gibbsto the relief he seeks.
Accordingly, his petition for a writ of habeas corpus musidéseed andthe action dismissed.

Judgment consistent with this Entry shall now issue.

IT ISSO ORDERED.

Date: 9/29/2016 O\A«# oalhuu

TANYA WALTON PRATT, JUDGE
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